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NOTICE OF FILING

To: LisaMadigan
MatthewDunn
AnnAlexander
PaulaBeckerWheeler
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

BradleyP. Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

PLEASE TAKE NOTICE that I havetodayfiled with the Office of the Clerk of the
Pollution ControlBoard, Midwest GenerationEME, LLC’s Motion for PartialReconsideration
of theIllinois Pollution ControlBoard’sOrderofMay 6, 2004andMemorandumin Supportof
Motion for Partial Reconsiderationof the Illinois Pollution Control Board’sOrderof May 6,
2004,copiesofwhich areherewithserveduponyou.

Dated:July 1, 2004

SchiffHardinLLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5577

CH2\ 1122496.1



CERTIFICATE OF SERVICE

I, the undersigned,certify that I have servedthe attachedMidwest GenerationEME,
LLC’s Motion for PartialReconsiderationof theIllinois Pollution ControlBoard’sOrderofMay
6, 2004 and Memorandumin Support of Motion for Partial Reconsiderationof the Illinois
PollutionControlBoard’sOrderofMay 6, 2004,by U.S.Mail , uponthefollowing persons:

To: LisaMadigan
MatthewDunn
Aim Alexander
PaulaBeckerWheeler
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

BradleyP.Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

Dated: July 1, 2004
Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

~~%%&~%2~~hf
SheldonZabel

SCHIJFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

OneoftheAttorneysfor
Midwest GenerationEME, LLC

CH2\ 1122515.1
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BEFORE THE ILLINOIS POLLUTION CONTROL BOA1~JL~L01 2O~

STATE OF ~LLU’) Po~ut~onContro~

)
Midwest GenerationEME, LLC )

Petitioner, ) PCB 04-185
) Trade SecretAppeal

v. )
)
)

Illinois Environmental Protection Agency, )
Respondent. )

MIDWEST GENERATION’S
MOTION FOR PARTIAL RECONSIDERATION OF THE

ILLINOIS POLLUTION CONTROL BOARD’S ORDER OF
MAY 6, 2004

Pursuantto 35 Ill Adm. Code101.520and thehearingofficer’s OrderofMay 19,2004in

theabove-captionedmatter,Petitioner,Midwest GenerationEME, LLC (“Midwest Generation”),

by and through its attorneys,Schiff Hardin LLP, herebymovesthe Illinois Pollution Control

Board(the “Board”) for partial reconsiderationof its Orderof May 6, 2004. Tn supporthereof,

Petitionerstatesasfollows:

1. On April 19, 2004, Midwest Generationfiled a Petition for Reviewconcerning

theIllinois EnvironmentalProtectionAgency’s(“IEPA’ s”) March 10, 2004denial

of tradesecretprotectionto informationMidwest Generationsubmittedto IEPA.

2. By OrderdatedMay 6, 2004 (“May 6 Order”), the Board acceptedMidwest

Generation’sPetition for Review. In the May 6 Order, the Board found that:

“Hearings will be basedexclusivelyon the recordbeforeIEPA at the time it

issuedits tradesecretdetermination.”May 6 Orderat 3.



3. On May 27, 2004, all partiesparticipatedin a telephonicstatusconferencewith

the HearingOfficer. The Petitionerrepresentedthat it intendedto file a motion

for reconsiderationof the Board’sMay 6, 2004 Order. Without objection, the

HearingOfficer extendedthe time in which the Petitionerhad to file its motion

for reconsiderationand setabriefing schedule.Pursuantto theHearingOfficer’s

Order,Petitioner’smotion andaccompanyingbriefaredueon orby July 1, 2004.

4. For the reasonsset forth in the accompanyingMemorandumin Support of

Midwest Generation’sMotion for PartialReconsiderationoftheBoard’sOrderof

May 6, 2004, Midwest Generationrespectfullyrequeststhat the Boardpartially

reverseits Orderandfind thatthehearingonthis matterbeheldde novo.

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

SheldonA. Zabel
MaryAnnMullin

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

OneoftheAttorneysfor
MidwestGenerationEME,LLC
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) fcU~O~’Con’~ro~~zard

)
Midwest GenerationEME, LLC )

Petitioner, ) PCB 04-185
) Trade SecretAppeal

v. )
)
)

Illinois Environmental Protection Agency, )
Respondent. )

MEMORANDUM IN SUPPORT OF MIDWEST GENERATION’S
MOTION FOR PARTIAL RECONSIDERATION OF THE

ILLINOIS POLLUTION CONTROL BOARD’S ORDER OF
• MAY 6, 2004

•As more fully set forth in Midwest Generation’sPetition for Review (“Petition”),

Midwest Generation(or “Petitioner”) submitted a copy of its responseto the USEPA § 114

informationrequestto theIllinois EnvironmentalProtectionAgency(“IEPA”) asrequiredby the

request. Midwest Generation’sresponsecontained confidential businessand trade secret

information. Later, in responseto anIEPA request,Midwest Generationsubmitteda Statement

of Justificationfor its tradesecretclaims. (Attachment1). In the Statementof Justification,

Midwest Generationidentifiedtwo chartsthat containedtradesecretinformation,aProjectChart

anda Generationchart. In the StatementofJustification,Midwest Generationexplainedthatthe

information on the Charts was compiled solely to respondto the § 114 request, that the

informationwasnot publicly availableandMidwest Generationidentifiedspecificreasonswhy

thereleaseoftheinformationwould causethe companycompetitiveharm. Midwest Generation

suppliedthe affidavit of a corporateofficial attestingto the fact that the information wasnot

madepublicly available.



By letter, IEPA summarilydeniedmost of Midwest Generation’sclaims. (Attachment

2). The denial did not statethe reasonsfor denying tradesecretprotectionto Midwest

Generation’sinformation. • In denying tradesecretstatusto informationon the Project Chart,

IEPA merelystates:

Midwest failed to adequatelydemonstratethat the information has not been
published, disseminated,or otherwise become a matter of general public
knowledge(i.e., the Illinois EPA wasable to locate the information in sources
available to the public) and/or failed to demonstratethat the information has
competitivevalue.

Attachment2 at 1. The letter doesnot statewhetherIEPA’s position is that the informationis

bothpublicly availableanddoesnothavecompetitivevalueorthat only oneofthesefactorshas

beenmet. If TEPA’s position is that the information is publicly available,IEPA has failed to

articulatethe factual or other basis for this conclusion. If IEPA hasdeterminedthat the

information hasno competitivevalue, again IEPA hasfailed to articulatethe basis for that

conclusionor to stateany reasonfor rejectingMidwest Generation’sdetermination,submitted

underoath, that the informationwould harm its competitiveposition. IEPA’s denialof trade

secretprotectionto the GenerationChart is identicalwith the curiousaddition of onesentence:

“Further, Midwest hasfailed to demonstratethat the informationdoesnot constituteemissions

data.” Attachment2 at 2. Midwest Generation cannOt conceive of why the generation

informationon this chartwould beconsideredemissionsdata.

No hearing,formal or informal, was held on this matterbefore the denial. Midwest

Generationwas not given notice of IEPA’s determinationuntil the determinationwas final.

IEPA neverdiscussedMidwestGeneration’sclaimswith MidwestGenerationbeforeissuingthis

denial and Midwest Generationwas given no opportunity to refute IEPA’s conclusory

determinationsby submittingadditional evidence.
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OnMay 6, 2004,the Pollution ControlBoard(“Board”) issuedanOrderholdingthat the

hearingon this matter“will bebasedexclusivelyon therecordbeforeIEPA at thetime it issued

its tradesecretdetermination.” Orderat 3. For thereasonssetforth below,Petitionercontends

that this ruling violatesthe dueprocessrequirementsunderthe FourteenthAmendmentof the

• UnitedStatesConstitutionandArticle I, Section2 oftheIllinois Constitution.

Argument

An administrative hearing must be conductedin accordancewith the due process

requirementsunder the FourteenthAmendmentto the United StatesConstitutionand Article I,

Section 2, of the Illinois Constitution. In re Abandonmentof Wells Located in Illinois v.

Departmentof Natural Resources,343 Ill. App. 3d 303, 796 NE 2d 623 (Ill. App. Ct. 2003)

citing In re EstateofHect, 63 Ill. App. 3d 539, 540, 20 Ill. Dec. 254, 379 N.W. 2d 1332, 1324

(1978). A fair trial beforeafair tribunal is abasicrequirementof dueprocess,arequirementthat

appliesto bothcourtsandadministrativeagenciesthatperformadjudicatoryfunctions. Arvia v.

Madigan, 809NE 2d 88, 101 (Ill. 2004). Thedueprocessclauserequirestheopportunityto be

heardoccurat a meaningfultime andin a meaningfulmanner. Lyon v. Dept. of Children and

Family Services,807 NE 2d 423, 430 (Iii. 2004),citing Mathewsv. Eldridge,424 US 319, 333,

96 S.Ct. 893, 47 L. Ed 2d 18, (1976). The United StatesSupremeCourt hasexplainedthe

factorscourtsshouldconsiderwhenevaluatingproceduraldueprocessclaims:

First, theprivateinterestthat will be affectedby the official action; second,therisk ofan
erroneousdeprivationof suchinterestthrough the proceduresused, and the probable
value, if any, of additional or substitute procedural safeguards;and finally, the
Government’sinterest,including the functioninvolved and the fiscal andadministrative
burdensthattheadditionalorsubstituteproceduralrequirementwould entail.

Lyon at 423 citing Mathews,424 U.S. at 335, 96 S.Ct. at 903, 47 L.Ed.2dat 33. Applying the

first factor, Midwest Generation’sclaim involves the protectionof tradesecrets,a property

interest.As setforth in theStatementof Justification,disclosureofthesetradesecretswill cause

-3-



Midwest Generationfinancial harm. As to the secondfactor, the risk of deprivationof this

interestis greatif Midwest Generationis preventedfrom knowing IEPA’ s reasonsfor denialand

from submittingevidenceto refutethesereasons.Regardingthe third factor,the Government’s

interest,theGovernmenthasno interestin releasingtradesecretinformation; it is protectedfrom

disclosureunder 415 ILCS 5/7(a). Lastly, allowing Midwest Generationto submit additional

evidenceat the Board hearingwill not causea significantadministrativeburden; it will only

slightly lengthentherequiredhearing.

While the due processclauseis flexible, the fundamentalrequirementof dueprocessis

theopportunityto beheardat a meaningfultime andin a meaningfulmanner.Peoplev Botruff,

331 Ill. App. 3d 486, 575, 771. NE 2d 570, (Ill. App. Ct. 2002) Dueprocessrequiresthat all

partieshavean opportunityto offer evidencein rebuttal. Novosadv. Mitchell, 251 Ill. App. 3d

166, 621 NE 2d 960, 966 (Ill. App. Ct. 1993),Andersonv. HumanRights Commission,314 Ill.

App. 35, 731 NE 2d 371, 376 (Ill. App. Ct. 2000).

If aparty is deniedaneffectiveopportunityto submitinformationat theIEPA level, this

denial of dueprocesswill not be correctedat the Board level if, in the proceedingsbeforethe

Board,theparty cannotsubmit additional information. See,Village of Saugetv. PCB,207 Iii.

App. 3d, 974, 982 (1990), seealso, Wells ManufacturingCompanyv. EPA, 195 Ill. App. 3d

593, 596 (Iii. App. Ct. 1990) In Village of Sauget,the court found that petitioner,Monsanto,

wasdenieddueprocessbecauseit wasdeniedan effectiveopportunityto introduceevidenceinto

theagencyrecordrespondingto USEPA’scommentson its permitapplication.Village of Sauget

at983. Thecourt reasoned:

If, as occurredhere, the parties areprecludedfrom supplementingthe record
beforethe IEPA on suchissues,this failure cannotbe curedthroughthe Board
hearingbecausethe scopeofa Boardhearingin apermit appealis limited to the
recorddevelopedbeforetheIEPA.

-4-



j~Thecourtconcluded: “We find thattheproceduralsafeguardsto whichMonsantowasdueat

the agencylevel were not afforded, and the proceedingsbefore the Board did not cure this

deficiency.” ~

In Wells, the IEPA deniedWells’ applicationto renewits air permit concludingthat

operationof the Wells facility would causea violation of the EnvironmentalProtectionAct.

Wells at 596. Wells did nothavetheopportunityto presentevidencethat it wouldnot violatethe

Act beforeits renewalapplicationwasdenied. Wells at 597. TheBoardaffirmed this decision,

but theAppellateCourtreversedreasoning:

Thereareseveralproblemswith this procedure.TheBoard’sdecisionwasbased
on the record compiled by the Agency. . . . However, Wells never had an
opportunityto profferevidencethatit wouldnot pollute.

Wells at 597. TheCourt concluded:

it is obvious that the mannerin which the Agency compiledinformation
• deniedWells a fair chanceto protect its interest. The Agency assertsthat the
BoardhearinggaveWells an opportunityto challengethe informationrelied on
by the Agency in its permit denial. This is by no meansthe sameas being
allowedto submitevidence,sometime during theapplicationprocess,in orderto
showthatit is notpolluting theair.

Wells at 598.

Like Monsantoand Wells,Midwest Generationwasnot given an effectiveopportunityto

protect its interestby respondingto IEPA before IEPA deniedtradesecretprotectionto its

information. Midwest Generationsubmittedits initial Statementof Justificationthat JEPA

disagreedwith or conclusorilyrejectedon afactualbasisunknownto Midwest Generationandas

to which Midwest Generationneverhadan opportunityto respond. This denial of dueprocess

will not be curedby a Board hearingon the recordbeforeIEPA becauseMidwest Generation

will not have the opportunity to submit evidence responding to IEPA’s sweeping,
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unsubstantiatedconclusionsthat thetradesecretinformationis not in thepublic domainandthat

its releasewill not causecompetitiveharm.

In its Order,the Boardcites35 Ill. Adm. Code105.214(a)for its holdingthatthehearing

in this matterwill bebasedexclusivelyon the recordbeforeIEPA at thetime it issuedits trade

secretdetermination.This regulation,however,explicitly allows for the submittalof additional

evidence. In relevantpart, the regulationprovides:“If anypartydesiresto introduceevidence

beforethe Board with the [sic] respectto any disputedissueof fact, the Boardwill conducta

separatehearingand receive evidencewith the respectto the issue of fact.” 35 Ill. Adm.

105.214(a). TheBoard’sOrderwould seemto negatetheprotectionaffordedin theregulation.

Further, the authorizing statutefor this regulation,the tradesecretprovisionsof the

Illinois EnvironmentalProtectionAct (“Act”), doesnot require the Board to baseits decision

exclusivelyon therecordbeforetheJEPA. 415 ILCS 5/7.1. Section 105.214(a)alsoappliesto

appealsofpermit denialsandthe permittingprovisionsof the Act do requireappealsof permit

denials to be basedexclusively on the record, 415 ILCS 5/40(d), unlike the trade secret

provisionsoftheAct.

Even assumingthe implementingregulationsrequireBoard review to be limited to the

record developedby IEPA, this is not determinativeof whetherMidwest Generation’sdue

processrights havebeenviolated. The United StatesSupremeCourthasmadeclearthat due

processis a matterof Federalconstitutionallaw, so complianceor noncompliancewith state

procedural requirementsis not determinativeof whether minimum proceduraldue process

standardshavebeenmet. Lyon v. Departmentof Children & Family Services,209 Ill. 2d 264,

807 NE2d 423 (Ill. 2004)citing ClevelandBoardof Educationv. Loudermill, 470 US 532, 541,

105 5. Ct. 1487, 1492,84 L Ed. 2d 494, 503 (.1985).

-6-



Further, the casescited in the Order do not support the holding that “information

developedafterIEPA’s decisiontypically is not admittedat hearingor consideredby theBoard.”

Order at 31 In CommunityLandfill, the issue beforethe court was a narrow factual issue

concerningwhethertheIEPAhad certaindocumentsin its possessionwhenit madeadecisionto

denyapermit. The courtmerelyfound that therecordon appealwasinadequatefor it to make

this determination. The court concluded: “Becausethis court hasinsufficient information to

guideusin ourevaluationofthis issue,wemust presumethehearingofficer correctlyexcluded

theevidence”. CommunityLandfill Co. v. Pollution ControlBoard, 331 Ill. App. 3d 1056, 1063

(Ill. App. Ct. 2002). TheissuebeforetheCourtwasnot whetherthehearingshouldbe limited to

the,record,but rather,whetherthe IEPA properlyincludedinformationin therecord. Thecourt

found it couldnot decidethe issuebecausethe appellanthad not filed a sufficient recordon

appeal.j~The courtdid not addresswhetherinformationdevelopedafterIEPA’s decisionwas

admissible.

Becausetheproceedingsbeforethe IEPA did not meetthe testof dueprocess,a hearing

beforethe Board on the recorddevelopedby the IEPA cannotmeetthe test of due process.

Therefore,Midwest Generationrespectfullyrequeststhat the Board partiallyreverseits Order

andfind thatthehearingon this matterwill beheldde novo.

1 In Alton, thecourtonly mentionedtheproceduraldueprocessissuesin dicta. $~Alton

PackagingCorp v. Pollution ControlBoard, 516 NE2d 275, 279 (Ill. App. Ct. 1987). In Alton,
the courtmerelyobservedthatthe WasteManagementcasedid not changethelaw with respect
to the requirementsof the hearingbeforethe Boardin a permit appeals. Alton at 280 citing
Environmental Protection Agency v. Pollution Control Board, 115 Ill. 2d 65, 70 (1986)’
(hereafterreferredto as“WasteManagement”).TheWasteManagementcourt, however,found
thatwhenproceduraldueprocessis unavailableat theAgencylevel, theBoardis not requiredto
applythemanifest-weighttestto theAgency’sfindings. WasteManagementat70.
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Respectfullysubmitted,

MIDWESTGENERATIONEME, LLC

~

• • MaryAnn Mullin ~.

SCHIFFHARD1N LLP
6600SearsTower

• Chicago,Illinois 60606
(312)258-5540

• OneoftheAttorneysfor
MidwestGenerationEME, LLC

CH2\ 1122506.1
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1O2i~Nosm CMNO AVV~,UEEAST, P.O. Box 19276. SPRP~GflELD.IWNOIS 62794-9275. 217-782.33g7

~ TPsO..wsoNCE~irrR, 100 WCST R.e.i~.ooip,.s,S&irrt 11.300,Ciiic.’~co,IL 60601, 312-814-6026
Ror~R. BIAC~0jFVICH,COVERNOR RENF~Cipm’~~o,DtRFcr()R

217/782-5544
217/782-9143(TDD)

March10,2004

JaneE. Montgomery
SchiffHarden& Waite
6600SearsTowei
Chicago, illinois 60606-6360

R. Mid westGenerationEME,LLC. - TradeSecretDeterininatlo.

DearMs~Mcntgomay~ •

Theillinois E onmentalProtectionAgency(Illinois EPA”) is in receipt ofMidwest
GenerationEME, LLC.’s (“Midwcse’) tradesecretStatemcntofJustificationdatedJanuary23,
2004andreceivedbythe illinois EPAon January26,2004. TheStatementofJustificationwas
providedat theru~ucstofthe illinois EPAandcoversinformation submitted byMidwest to the
Illinois EPAharesponseto aUnited StatesEnvironmentalProtectionAgencyC’USEPA”)
requestfor informationunder§114oftheCleanAir Act. This letterservesasthe illinois EPA’s
responseto Midwest’sStatementofJustification.

The Illinois EPA acknowIed~csMidwest’swhhdrawalofits confidentialityclaim pcxlainingto
informationcontainedon pagesMWGOOI7 throughMWGOO22,informationcontainedin
column7 on pagesMWGOO24throughMWG0000S6,andtheboilercroes-sectionala
Notwithstanding thewith&awn information onpagesMWGOO24throughMWG0000S6,the
Illinois EPA hasde*enninedthrn only columns2 and4 constituteconfidential businessor trade
secretinformation.. Midwest ~i1cdto adequatelydemonstratethattheinformationhasnot been
publiahed,diwenei~ted.orotherwisebecomeamatterof gen~Ipublicknowledgc(Le., the
fllinous EPAw shieto locatetheinformationin sourcesavailableto thepublic)and/orfailed to
demonstratethattheinformationhascompetitivevalue. Theillinois EPAdeniestredesecret •

protectionto theabovementionedinformationwith theexceptionofthe information contained iii•
cohnnns2and4.

Regarding the information contained in the responseto USEPA’s request#3, theillinois EPAis
denyingtradesecretprotectionto all informationexceptthatfoundin column2. Midwest failed
to adequatelydemonstratethattheinformationhasnotbeenpublished,disseminated,or

Rnc~oeo—4302No~’thMain StreetRocldord. (161103 —(8151 957.77~l) • Dts ~m.t~—9511 W. (4,thon St., DesPlaine,. U. 60016—1847)294-4000
~ 595 South5tate, EI~in,(16012.3—1547) 605-3131 • - 5415 N. unive’~iq’9..Peon, IL 61614 —(309)693-546)

Ø~ptipLu.P.aA_7620N.Univ.csitySt.,Peui4.,fl.616l4. t309)(,03.5462 • CI~rA.Gs—212SSouthF~1(Stfvc.CI.ompai
6

n.ILb1b~U—(217)4785800
—45005.Sixth Street Rd., Spfin5tietd, EL 62706—1217) 766-6692 • Coi ir~V~IP. 2009 M411 S(Ve~,tolIineviUe, IL 62234— (61 ~ :446-51 2(1

MA~Cw— 2309W.MainSt., Swt, 116, Marion, IL 62959— (618) 993-7200

ue~Ru.yu.wPAPt~
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otherwisebecomeamatterof generalpublic knowledge(i.e.,theillinois EPAwasableto1ocat~
theinformationin sourcesavailableto thepublic) and/orfailed to demonstratethatthe.
informationha.competitivevalue. Further,Midwesthasfailed todemonstratethatthe
informal ondoesnotconstituteemissiondata.

Midwest (or anyrequestorwho is adverselyaffectedbythis determination)maypetitionthe
Illinois PollutionControlBoard(“Board”) pwsuantto35111. Adin. Code105, SubpartsA andB
to review the flhinois EPA’s final detenninationwithin 35 daysafterserviceofthedetermination.
Furthermore,Midwest (oranyrequestorwho is adverselyaffectedby afinal determinationofthe
Board)mayobtainjudicial reviewfrom theappellatecourtby filing apetitionfor review
pursuantto Section41 ofthe illinois EnvironmentalProtectionAct (415ILCS 5/41]. (35111.
Adm. Code130.214)

ShouldMidwestor anyr qtia.etetrpetitiontheBoardcr obtainjudicialreviewfrom dieapp~llaf1e
court,theIllinois EPAwill continueto protectall informationforwhichtradesecretprotction
hasbeengranteduntil it receivesofficial notificationofafinal orderby areviewingbodywith
properjurisdictionthat reversesthis determinationandthat isnotsubjectto1~tl~appeaL (35
Ill. Adnt Code130.214) . -

TheIllinois EPAwill ceaseprotectingall informationnot subjectto tradesecretprotectionu~.~
discussedhereinunlesstheAgency is servedwith noticeofthefiling ofapetitionfor reviewt~

its dCtczminationwithin 35 daysafterserviceofthisnoticeofdenialon Midwestandany ~--
requeztcr.

If you haveanyquestionsorconcernsregardingthis matterpleasedo nothesitateto contactme.

Chris Pressnall
AssistantCounsel
Division ofLegalCounsel

cc:AdamQuadea,SierraClub
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The confidential information in this attachmenthasbeen
redacted.

The full attachmentwassubmitted under seal
with Midwest Generation’sPetition for Review.

L



AndrewN.SaWU1* -
(312)258-5577
Email: au~

3
l&(~SChjffh~d1ILCO1fl

January23,2004

VIA U.S.MAfl~

Chris Pressnali I CONFIDENTIAL 1
AssistantCounsel
Illinois EnvironmentalProtection Agency
1021 North GrandAve. East
P.O. Box. 19276 -

Springfield,IL 62794-9276

Re: Midwest Generation EME, LLC -
FOIA Request from SierraClub — Midwest Generation’s Statementof ~ -

Justification

Dear Mr. Pressnall:

I am writing on behalfofMidwest Generation EME, LLC (“Midwest Generation”
or the “Company”) to provide a Statement of Justification for its claim of business
confidentiality concerning information (the “Confidential Information) submitted in responseto
a request for information (the “Information Request Response”) from the United States
Environmental Protection Agency(“U.S. EPA”). In this Statementof Justification, as required
by 35 111 Admin. Code §. 130.203,the Companydescribestheprocedure~it usesto safeguardthe
Confidential Information, explains the competitive value of the Confidential Information and
identifiesthe peopleto whom the Confidential Information hasdisclosed. I attach a certification
by Fred McCluskey, on behalf of the Company, that upon information and belief, the
Confidential information hasnot been published or disseminated,and hasnot otherwisebecome
a matterofgeneralpublic knowledge. (SeeAttachment A)

• ._

...

I. Proceduresfor SafeguardingInformation (35 Ill. Admin. Code§ 130.203(a))



REDA C TED
Chris Pressnall-.
January23, 2004
Page2

Ii. Discussion of Competitive Value and Identification of Peopleto whom Information
hasbeenDIsclosed (35 II1~Admin. Code §~130.203 (b), (d))

In its Information RequestResponse,the Company identified variousinformation
as “ConfidentialBusinessInformation.” Through this letter, the Company withdraws its claim
of business confidentiality for (1) information contained on pages MWGOO17 through
M WG0022, (2) information contained in Column7 on pagesMWGOO24 throughMWG000056
and (3) the boiler cross-sectionals,which are stamped MWG000I53, MWG000155,
MWG000]57, MWG000I59, MWG000I6I, MWG000I64, MW0000]66, MWGOO6]68,
MWG000I7O, MWG009I72, MWG000I74, MWG000I76, and PWT00000I. The Company
maintains that the following piecesof information are trade secretsandmust not be disclosedto
third parties who request a copy ofthe Information RequestResponse,

A. Gross and Net Generation: Gross and Net Heat Rate: andCoal Heal Content

The monthly and annual gross and-net{-i) generation, (2) heat rate, and (3)
average coal heat content at each unit is trade secret information. This information appearsin
Columns 2, 3, 4, 5 and 6 on pages MWGOO24 through MWG000056of theInformation Request

- —4-.—... ~ Midwest Generation’s competitive position in the



REUACT ED
Chris Pressnall
January23,2004
Page3

information, as needed,to

Midwest Generation also provides

this information, to the extent required, rating agencies. Finally, Midwest
Generation provided this information, throughthe Information RequestResponse,to U.S. EPA,
the Illinois Environmental Protection Agency (“IEPA”)

B. List ofCaDital Projects

The list of capital projects that appears on pages MWG000058 through
MWG000068 of the Information Request Responseis trade secTet information. Midwest
Generation did not possesssuch a comprehensivelist of its projects until it assembledthI$ljst for
the purpose of responding to the Information Request. This list possessescompetitivivalue
because,by looking at the nature of the projects, competitors can accurately assessN4dwest
Generation’s environmental control strategies and can assesswhether the projects Will shift
Midwest Generation’s cost position in the marketplace. Further, if this information is released,
competitors maybe able to predict the Company’s futuTe maintenancecosts,giving other power
producers andutilities a competitive advantage. Finally, competitors could use the information
regarding Midwest Generation’s costsfor certainequipment to negotiatemore favorable prices
with vendors, resulting in substantial harmto Midwest Generation’s competitive position.

Midwest Generation has only provided this full list, through the Information
RequestResponse,to U.S. EPA, JEPA . . -

Internally, the personnel in the following departments have
accessto this information asneeded:

Thank you for safeguarding the Confidential Information. Please feel free to
contact me if you have anyquestions.

Very truly yours~

Andrew N. Sawula
Enclosures
cc: Becky Lauer, Midwest Generation

Fred McCluskey, Midwest Generation
Jane Montgomery
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I, FredW. McCluskey, do stateas follows:

1 am the Vice President, TechniFal Services,for Midwest Generation EME, LLC (the
“Company”) andI am authorized to execu~thi~certification on behalfof the Company.

2. The Company is the ownerofthe information described in the Statementof Justification,
for which information the Company claims trade secret protection (the “Confidential
Information”).

3. Upon information andbelief, the Confidential Information has not beenpublished or
disseminated,andhasnot otherwise becomea manerofgeneralpublic knowledge.

Dated: January22, 2004

• FredW. McCluskey, Pr~ident

Cerzification

O12~107070i1


