
BEFORE THE ILLiNOIS POLLUTION CONTROL BOARD

TO: SeeAttachedServiceList

NOTICE OF FILING

CITY OF KANKAKEE,
Petitioner,

V.

COUNTYOF KANKAKEE, COUNTY
BOARD OFKANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

REC~VED

CLERK’S OFFICE

AUG 242004
STATE OF ILLJNOIS

Pollution Control Board

MERLiN KARLOCK,
Petitioner,

V.

COUNTYOF KANKAKEE, COUNTY
BOARD OF KANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MICHAEL WATSON,
Petitioner,

V.

COUNTY OFKANKAKEE, COUNTY
BOARD OF KANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.
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PCB 03-0125

PCB03-133

PCB03-134

PCB03-135

ConsolidatedThird-Party
Pollution ControlFacility
SitingAppeal,on appeal,
3-03-0924 (

3
rd Dist.)

KEITH RUNYON,
Petitioner,

V.

COUNTYOF KANKAKEE, COUNTY BOARD
OFKANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.
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PLEASE TAKE NOTICE that on August 23, 2004, therewascausedto be mailed by

overnightmail, for immediatefiling with the Illinois Pollution Control Board, the following

documents:

Motion for Leaveto File ResponseInstanter

Merlin Karlock’s ResponseObjectingto WMII’s Motion for
Relief from Judgment

G~th~eMueller
Mttomney for Merlin Karlock

PROOF OF SERVICE

I, SusanMcCollum, a non-attorney,on oathstatethat I serveda copy of the foregoing
documentsby sendingsameto thepersonson theattachedservicelist, by depositingsamein the
U.S. Mail at Ottawa,Illinois, at 5:00 p.m. onAugust23, 2004.

~ c~L~
SUBSCRIBEDandSWORNto beforemethis
23k’ ay ofAugust,2004.

~
NotaryPubhU~ói~iI~T

~ G’~I~{~OX
NO IAR\ H S OF LLINOIS ~

~ MY COM ~SSIO~EXPIRES 1/3/08 ~
GeorgeMueller, ~
501StateStreet
Ottawa, IL 61350
815/433-4705
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ServiceList

DonaldMoran
Pedersen& Houpt
161 NorthClark Street,Suite 3100
Chicago,IL 60601

EdwardSmith
KankakeeCountyState’sAttorney
KankakeeCountyAdministrativeBldg.
189EastCourtStreet
Kankakee,IL 60901

CharlesF. Helsten
Hinshaw& Culbertson
100 ParkAvenue
P.O. Box 1389
Rockford,IL 61105

JenniferJ.SackettPohlenz
Querrey& Harrow,Ltd.
175 WestJacksonSt., Ste. 1600
Chicago,IL 60604

KeithRunyon
1165PlumCreekDrive, Unit D
Bourbonnais,IL 60914

KennethA. Leshen
OneDearbornSquare,Suite550
Kankakee,IL 60901



COUNTY OFKANKAKEE, COUNTY
BOARD OF KANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MERLIN KARLOCK,
Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MICHAEL WATSON,
Petitioner,

V.

COUNTY OF KANKAXEE, COUNTY
BOARD OFKANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

COUNTYOF KANKAKEE, COUNTY BOARD
OFKANKAKEE, AND WASTE
MANAGEMENT OFILLINOIS, INC.,

Respondents.

PCB03-135

ConsolidatedThird-Party
Pollution Control‘Facility
Siting Appeal,on appeal,
3-03-0924(

3
rd Dist.)

AUG 242004

MOTION FOR LEAVE TO FILE RESPONSEINSTANTER

NOW COMES MERLIN KARLOCK by his attorney,GEORGE MUELLER, P.C., and

CITY OF KANKAKEE,
Petitioner,

V.

RE CE V ED
BEFORE THE ILLINOIS POLLUTION CONTROL BOARBLERKSOFFICE
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) STATE OF ILLINOIS
) PCB 03-0125 PollutiOn Control Board
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)

KEITH RUNYON,
Petitioner,

v.

—1—



movesfor leaveto file hisResponseto theMotionofWMII for SupplementalReliefinstanter,and

in supportthereofstatesasfollows:

1. WasteManagementof Illinois, Inc. filed a Motion to SupplementalReliefhereinon

August6, 2004, andpursuantto BoardRules,Responsesto saidMotion weredueby August20,

2004.

2. YourMovantdid notreceiveWMII’S Motion until August10, 2004,andadditionally,

yourMovant’sattorneyhasbeenwithoutasecretaryfor asignificantperiodoftimebetweenAugust

10, 2004,andthecurrentdate,by reasonofpersonnelchangesin his office.

3. Allowing alatefiling ofthisResponsedoesnotprejudiceanyofthepartiesormaterially

delayresolutionoftheissue.

WHEREFORE,MERLIN KARLOCK PRAYSthat this Court granthim leaveto file his

Responseto theMotion ofWMII for SupplementalReliefinstanter.

MERLIN KARLOCK

By:
rnéyfor Merlin Karlock

GeorgeMueller,P.C.
AttorneyatLaw
501 StateStreet
Ottawa, IL 61350
815/433-4705
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RE! ~E!i1VED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD AUG 2 ‘~2004
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MERLIN KARLOCK’S RESPONSEOBJECTING TO
WMII’S MOTION FOR RELIEF FROM JUDGMENT

NOW COMESMERLIN KARLOCK by his attorney,GEORGEMUELLER, P.C.,and.in

CITY OF KANKAKEE,
Petitioner,

v.

COUNTY OF KANKAKEE, COUNTY
BOARD OFKANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MERLIN KARLOCK,
Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OFKANKAKEE, AND WASTE
MANAGEMENT OFILLINOIS, INC.,

Respondents.

MICHAEL WATSON,
Petitioner,

V.

COUNTYOF KANKAKEE, COUNTY
BOARD OFKANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

STATE OF ILLINOIS
Pollution Control Board

PCB03-0125

PCB03-133

PCB03-134

PCB03-135

ConsolidatedThird-Party
Pollution ControlFacility
Siting Appeal,on appeal,
3-03-0924(

3
rd Dist.)

KEITH RUNYON,
Petitioner,

V.

COUNTYOF KANKAKEE, COUNTY BOARD
OF KANKAKEE, AND WASTE
MANAGEMENT OFILLINOIS, INC.,

Respondents.
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responseto WASTE MANAGEMENT OF ILLINOIS, INC.’S Motion for Relieffrom Judgment,

statesasfollows:

1. ThatWasteManagementofIllinois, Inc., (WMII) hasfiled hereinaMotion for Relief

from Judgment,pursuantto Section101 .904(b)(1)oftheBoard’sRules.Thereliefrequestedis that

the Boardreverseits Decisionof August7, 2003, baseduponsomeso-callednewly discovered

evidence. Concurrentlywith thefiling of its Motion beforetheBoardfor relieffrom Judgement,

WMII alsofiled in the ThirdDistrict AppellateCourt,aMotion for StayofAppealandInstanter

Remandfor PresentationofNewlyDiscoveredEvidence.

2. ThattheAttorneyGeneraloftheStateofIllinois hasfiledin CaseNo.3-03-0924,pending

in theThirdDistrict AppellateCourt,on behalfoftheIllinois PollutionControlBoard,aResponse

in oppositionto WIvifi’ SMotion intheAppellateCourt. ThisResponsepointsoutthatthePollution

ControlBoardwasdivestedofjurisdictionin thismatterby WMII’S NoticeofAppealoftheAugust

7,2003Decision,thattheso-callednewlydiscoveredevidenceis nothingbutinadmissablehearsay,

and that the so-callednewly discoveredevidenceis irrelevantin that it dealswith possible,

constructiveoractualreceiptof “posted”noticewhenthis Boardhaspreviously.ruledthatposting

is not an acceptablemethod of servingpre-filing notice of Landfill Siting Applications. The

AttorneyGeneral’sResponsefiledin theAppellateCourtis entirelyappropriateandrelevanthere,

andKARLOCK herebyattachesa copyofthesameto this Responseandadoptsthe sameasif set

forth fully by him.

3. Thatevenif thisBoardretainsjurisdictionto grantsupplementalrelief,WMII hasnotmet

thetestfor receivingsuchrelief. BoardRule 101.903(b)(1) purportsto makesupplementalrelief

availablebasedupon“newlydiscoveredevidencethatexistedatthetimeofhearingandthatbydue
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engagedin extensivediscoveryprior to the Board Hearing.WMII’S failure to serve required

statutoryNoticeson Mr. andMrs. Kellerwasanissueknownandrecognizedby all ofthepartiesat

thetime that pre-hearingdiscoverytook place. ThetestimonyofMr. and Mrs. Keller regarding

WMII’S failure to servethemwithNoticewaspartoftheRecordofthelocal sitinghearingbefore

theKankakeeCountyBoard. WMII hadeveryopportunityto engagein discovery,including,but

notlimited to,InterrogatoriestotheCountyandthedepositionofCountyBoardMembers,butWMII

chosenot to takethatroute.

4. ThatalthoughtheBoardRuleis notexplicit onthepoint,newlydiscoveredevidence,in

orderto bethebasisofpost-judgmentrelief, needsto beconclusiveandindisputable,andneedsto

be ofsucha naturethat it would mostprobablychangethe outcome.Neitherofthesetestsif met

here. As pointedout by theAttorneyGeneralin herResponsein theAppellateCourt, thenewly

discoveredevidenceconsistsmerelyofthehearsaystatementsofaCountyBoardMemberregarding

discussionsheallegedlyhadwith RobertKeller. Thesestatementscomefrom aknownsupporter

of WMMI’S Siting Application. They areunconoboratedby any otherpersonor anyphysical

evidenceand they were not cross-examinedor testedby any participantin this proceeding.

Additionally, thesehearsaystatementsby abiasedCountyBoardMemberarehardlyconclusiveor

likely to alter thepreviousoutcome. While the statementsappearto contradictthetestimonyof

RobertKeller, theyleaveopenthequestionofwhosetestimonyis morecredible. Disagreementof

onewitnesswith anotheronan issuethatis at bestacollateralpoint, falls far shortofthekind of

evidencerequiredto changearesultafterahearingoftrial is fmally concluded.
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5. For the foregoing reasons,MERLIN KARLOCK prays that the Motion of Waste

ManagementofIllinois, Inc. for SupplementalReliefbe denied.

MERLIN KARLOCK

~~~ttorney for Merlin Karlock

GeorgeMueller,P.C.

AttorneyatLaw
501 StateStreet
Ottawa,IL 61350
815/433-4705
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No. 3-03-0924

INTHE
APPELLATE COURT OF ILLINOIS

THIRD JUDICIAL DISTRICT

WASTE MANAGEMENT OF ) Petitionfor Reviewof anOrderof the
ILLINOIS, INC., a Delaware’ ) Illinois Pollution ControlBoard,
corporation, ) PCB 03-125,03-133,03-134& 03-135

)
Petitioner, ‘ )

)
v. )

)
ILLINOIS POLLUTION CONTROL )
BOARD, COUNTY OF KANKAKEE,
COUNTY BOARD OF KANKAKEE, )
CITY OFKANKAKEE, MERLIN )
KARLOCK, KEITH RUNYON, and )
MICHAEL WATSON, )

)
Respondents.

RESPONSEIN OPPOSITIONOF
THE ILLINOIS POLLUTION CONTROL BOARD
TO THE MOTION FOR STAY OFAPPEAL AND

INSTANTERREMAND FOR PRESENTATION OF
NEWLY DISCOVEREDEVIDENCE TO THE BOARD

Respondent,ILLINOIS POLLUTION CONTROLBOARD, throughits

attorney,LISA MADIGAN, Attorney Generalof Illinois, respondsin oppositionto

Petitioner’s“Motion for Stayof AppealandIristan~terRemand”andstatesthe

following:

1. In its August7, 2003 final decision,theBoardvacatedthe Kankakee

CountyBoard’sJanuary31, 2003 decisiongrantingWasteManagementof Illinois,

Inc.’s applicationfor expansionofits existingpollution control facility. The

—1—



Petitionerfiled apetition for review, seekingthis Court’s reviewof that

determination.

2. Petitionerhasnow filed a motion to stayits appeal,requestingthat the

Court remandthematterto the Board. It hascontemporaneouslyfiled a motion

with theBoardaskingthe Boardto grantrelief from theBoard’sjudgmentthat the

CountyBoardof Kankakeelackedjurisdiction to reviewthe siting application.

3. TheBoardlacksjurisdiction to rule on themotion currentlypending

beforeit: “It is fundamentalthat theproper’filing of a noticeof appealcausesthe

jurisdiction of theappellatecourtto attachinstanteranddeprivesthetrial courtof

jurisdiction to modify its judgmentor to rule onmattersof substancewhich arethe

subjectof appeal.” Cain v. Sulthar, 167 Ill. App. 3d 941, 521 N.E.2d1292, 1294 (
4

thI

Dist. 1988)(citing MontgomeryWard& Co. v. Wetzel,98111.App. 3d 243,423

N.E.2d1170 (1st Dist. 1981)).. This Court is thepropervenueto addressthe

substanceof themotions.

4. Nevertheless,the Boardrespectfullysubmitsthat remandis

inappropriatefor two distinctreasons.

5. First, the newevidencethat the Petitionersubmitswarrantsremandis

clearly hearsay,andthe Petitionerhasofferedno applicableexceptionsto the

hearsayrule that would warranttheBoard’sconsiderationof that evidence.

6. Second,thenew evidenceis not relevant. The gist ofpetitioner’smotion is

that the new evidenceindicatesthat BrendaKeller wasawareof a postednotice of

Petitioner’ssiting application,andthat this would persuadetheBoard to changeits
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final,decisionin this matter. Petitionermisconstruestherationaleandfindingsin

the Board’sdecision.

7. TheBoardfoundthat,underSection39.2(b) of theEnvironmental

ProtectionAct (415ILCS 5/39.2(2002)), serviceon propertyownersspecifiedin the

section“must be effectuatedusingcertifiedmail returnreceiptor personalservice.”

(R. CL vol. 10, pp. 001547-1564,1561.) TheBoardfurther foundthatMrs. Keller

wasnotservedvia certifiedmail andwasnot servedpersonally.(slip op at 16.)

Consequently,theBoardfoundthatthe statutorynoticerequirementswerenot

met.

8. TheBoard’s decisionin thiscasespecificallyaddressed,theissueof

“posting” notice andfoundthatsuchnoticewasinadequateunderthestatute.

Specifically, theBoardruled:

WasteManagementarguesthatboth “posting” noticeandnoticeby
regularmail was sufficientnoticeof~animpendinglandfill siting
application. However,theAct envisionstwo andonly two typesof
service: personalor certified mail returnreceiptrequested.Therefore,
theattemptsby WasteManagementto servepropertyownersby
methodssuchassendingnoticeof anapplicationby regularmail and
“posting” noticearenot authorizedby theplain languageof Section
39~2(b)of theAct. 415 ILCS 5/39.2(b)(2002). WasteManagement
citesonecase(Greene)on the issueof postingnoticeasa meansof
service;however,theUnited StatesSupremeCourtfoundin Greene
thatpostinganoticewas insufficienteventhoughthestatuteat issue
specificallyallowedfor posting. TheBoardhasreviewedthecaselaw
andcanfind no casewherepostingnoticewasadequatein placeof
personalserviceexceptpursuantto specificstatutorylanguage.There
are statuteswhich allow for noticeto be posted. See65 ILCS 5/11-
19.2-4,5/11-31.1-land735 ILCS 5/9-104and5/9-107(2002). However,
theplain languageof Section39.2(b)of theAct (415ILCS 5/39.2(b)
(2002))doesnot allow for postingof notice. Therefore,theBoardfinds
that“posting” noticeis not sufficientto meetthenoticerequirements
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of Section39.2(b) oftheAct (415ILCS 5/39.2(b)(2002)),andnoticeby
regularmail is insufficientbasedon theplain languageof Section
39.2(b)of theAct. 415 ILCS 5/39.2(b) (2002). (R. CL vol. 10, pp.
001547-1564,1562.)

9. Therefore,evenif the “newly,discoveredevidence”wastrue and

admissible,theevidencewould notalter the Board’sdecisionin theunderlying’case.

10. Following its ‘discussionof theadequacyof “postingnotice”, theBoard

addressedargumentsbasedon dictain oneof its prior casesconcerningwhether

noticerequirementscouldbe metthrough“constructivenotice”. The Board

distinguishedthis casefrom its prior cases,all of which involvedthemailingof

notice. (R. CL vol. 10, pp. 001547-1564,1563.) Here,theBoardspecificallyfound

thatmailing acertified letterto BrendaKeller’s husband“wasnot sufficient to find

constructiverwtice” on Brenda. (R. CL vol. 10, pp. 001547-1564,1564.) Giventhe

Board’sfinding that statutorynoticerequirementsto alandownercouldbemetonly

throughpersonalserviceor serviceby certifiedmail, returnreceiptrequested,the

Board’s discussionofits prior “constructivenotice” casesanddicta is mere

surplusage.Constructivenoticeis not containedwithin theplain wordingof

Section39.2.

11. The issueof whatSection39.2oftheAct requiresis squarelybeforethis

Court. The issueshavebeenfully briefed‘by bothPetitioner(seeBrief of Petitioner

pages18-19)andtheBoard(SeeBrief of Respondentpages29-30). Therefore,

grantingPetitioner’smotionwould unnecessarilydelaytheultimateresolutionof

thisproceeding.
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12. For thesereasons,theBoardrespectfullyrequeststhat this Courtdeny

petitioner’smotionfor stayandremandof thiscauseto theBoard. Instead,in the

interestsofbothjudicial andadministrativeeconomy,theBoardurgesthis Courtto

scheduleoral argumentandproceedto renderingits decisionin this appeal.

Respectfullysubmitted,

LISA MADIGAN
AttorneyGeneral
StateofIllinois

BY:________
J~RALDS. POSTfor

~7’KAREN J. DIMOND
AssistantAttorney General
100WestRandolphStreet
l2t1~~Floor
Chicago,Illinois 60601
(312) 814-2274
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