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M1~Y 30 2001

STATE OF ILLINOIS
Pollution Control Board

601 WEST MONROE STREET. SPRINGFIELD. IL 62704

TELEFRONX (217 525-0700F’AX (217)525-2171

Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601

Re: RO1-26(Rulemaking-Land)

May 25, 2001

{6.#X6?

CertifiedMail - ReturnReceipt

DearMs. Gunn:

Enclosedfor filing in theaboveRulemakingareoneoriginal andninecopiesofthe
following:

PostHearingCommentsofISPEandCECIregardingtheEnvironmentalProtection
Agency’sProposalto Amend35 Ill. Ad. Code732

Saidcopiesareprovidedwith theNoticeofFiling andCertificateof Service.
Pleasefile stamptheenclosedadditionalcopyofthedocumentsandreturnthem in

the enclosedself-addressedstampedenvelope.Thankyou for yourassistance.

Verytruly yours,
B czyk, Ltd. Law Office

BruceS. Bonczyk,P.E.

BSB:lew

cc: Mr. DavidKennedy,CECI
Mr. GaryCrites,ISPE

Enclosures



RECEIVED
CLERK~S OFFICE

BEFORE THE POLLUTION CONTROL BOARD MAY 3 0 2001
OF THE STATE OF ILLINOIS

IN THE MATTER OF: )

PROPOSEDAMENDMENTS TO
REGULATION OF PETROLEUM
LEAKING UNDERGROUND STORAGE
TANKS (35 ILL. ADM. CODE 732)

)
)
)
)
)

STATE OF ILLINOIS
Pollution Control Board

RO1-26
(Rulemaking - Land)

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601
(Via FedEx- Overnight)

Mr. JoelJ. Stemstein
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601
(Via FedEx- Overnight)

All OtherPersonson theAttachedServiceList viaU. S. Mail

PLEASETAKE NOTICEthattodayI havefiled with theOffice oftheClerkofthe
PollutionControlBoardthePostHearingCommentsofISPEandCECIin theaboveentitled
matter,copiesofwhich areherebyserveduponyou.

Respectfullysubmitted,
Illinois Societyof ProfessionalEngineers
Consu neersCouncilof Illinois.

BruceS. Bonczyk,Oneof theirAttorneys

Dated: ~f’1aq~2

(

THIS FILING SUBMITTED ON RECYCLEDPAPER



BruceS. Bonczyk
(IL Reg.6190593)
BRUCES. BONCZYK, LTD.
601 WestMonroe Street
Springfield,IL 62704
217.525.0700
217.525.0780fax

ServiceList Attached



Mr. ScottAnderson
Black & Veatch
101 N. WackerDrive, Suite 1100
Chicago,IL 60606

Ms. Cindy Consalvo
PioneerEnvironmental
1000N. Haisted,Suite202
Chicago,IL 60622

Mr. Ron Dye
COREGeologicalServices,Inc.
2621 Montego,SuiteC
Springfield, IL 62704

Mr. Neil Flynn
AttorneyatLaw
1035 SouthSecondStreet
Springfield,IL 62704

Ms. DorothyGunn
IL PollutionControlBoard
100W. Randolph,Suite11-500
Chicago,IL 60601

Mr. KennethJames
CarlsonEnvironmental,Inc.
65 E. WackerPlace,Suite 1500
Chicago,IL 60601

Ms. BarbaraMagel
Karaganis& White,Ltd.
414N. Orleans,Suite810
Chicago,IL 60610

Mr. DavidRieser
Ross& Hardies
150NorthMichigan
Chicago,IL 60601

Mr. David Sykuta
Illinois PetroleumCouncil
P0Box 12047
Springfield,IL 62791

Mr. JohnWatson
Gardner,Carton& Douglas
321 North Clark Street
Chicago,IL 60610

Mr. GarryAronberg
KuhlmannDesignGroup
15 EastWashington
Belleville, IL 62220

Mr. William Dickett
Sidley & Austin
10 5. DearbornSt.,Bank I Plaza
Chicago,IL 60603

Ms. JudithDyer
AssistantLegalCounsel,IL EPA
1021 North GrandAve.East
Springfield,IL 62794-9276

Mr. DanielGoodwin,P.E.
GoodwinEnvironmentalCons.,Inc
400BrunsLane
Springfield,IL 62702

Mr. ThomasHerlacher
HerlacherAngletonAssoc.,LLC
8731 Bluff Road
Waterloo,IL 62298

Mr. KennethLiss
AndrewsEngineering,Inc.
3535Mayflower Blvd.
Springfield, IL 62707

Mr. GeorgeMoncek
UnitedEnvironmentalCons.,Inc.
119EastPalatineRoad,Suite101
Palatine,IL 60067

Mr. WayneSmith
PioneerEnvironmental
1000N. Halsted,Suite202
Chicago,IL 60622

Ms. GeorgiaVlahos
NavalTrainingCenter
250IA Paul JonesStreet
GreatLakes,IL 60088-2845

Mr. RobertCarson,PE
924 CherokeeDrive
Springfield, IL 62707

Ms. ChristieBianco
ChemicalIndustryCouncil ofIL
9801 W. HigginsRoad,Suite515
Rosemont,IL 60018

Mr. Leo Dombrowski
Wildman,Harrold,Allen & Dixon
225 W. WackerDrive, Suite3000
Chicago,IL 60606

Mr. LawrenceFalbe,Esq.
Wildman,Harrold, Allen & Dixon
225 W. WackerDrive, Suite3000
Chicago,IL 60606-1229

Mr. Collin Gray
SEECOEnvironmentalServ.,Inc.
7350 DuvonDrive
Tinley Park,IL 60477

Mr. JamesHuff, P.E.
Huff & Huff, Inc.
512WestBurlington, Suite100
LaGrange,IL 60525

PatLudewig
CaterpillarTechCenter
Bldg. F, P.O. Box 1875
Peoria,IL 61656-1875

Mr. MonteNienkerk,P.G.
ClaytonGroupServices,Inc.
3140FinleyRoad
DownersGrove,IL 60515

Mr. JoelSternstein
IL Pollution ControlBoard
100W. RandolphSt., Suite 11-500
Chicago,IL 60601

Mr. RodgerWalker
WalkerEngineering
500WestHerrin Street
Herrin, IL 62448

Mr. HarryChappel,PE
Inland/ChappelEnvironmental
144Laconwood
Springfield, IL 62707



Mr. Sid Glenn
Arcadis
35 EastWackerDrive, Suite3000
Chicago,IL 60601

Mr. JoeKelly, PE
UnitedScienceLaboratories,Inc.
P.O.Box 360
Woodlawn,IL 62898

Mr. DanStrubel
Speedway Super America, LLC
P.O. Box 1500
Springfield,OH 45001

Mr. GaryZolyak
U.S.Army EnvironmentalCenter
NorthernRegionalEnvironmental
Office, Building E-4480

Aberdeen ProvingGround,MD
21010-5401
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BEFORE THE POLLUTION CONTROL BOARD STATE OF ILLINOIS

OF THE STATE OF ILLINOIS Pollution Control Board

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO ) RO1-26
REGULATION OF PETROLEUM ) (Rulemaking - Land)
LEAKING UNDERGROUND STORAGE )
TANKS (35 ILL. ADM. CODE 742) )

POSTHEARING COMMENTS AND REPLY OF THE
ILLINOIS SOCIETY OF PROFESSIONAL ENGINEERS AND

CONSULTING ENGINEERS COUNCIL OF ILLINOIS

TheIllinois EnvironmentalProtectionAgency(“Agency”), in its Memorandumof

Law in SupportoftheIllinoisEnvironmentalProtectionAgency’sComments,misinterprets

andmisconstruestheargumentspresentedby theIllinois SocietyofProfessionalEngineers

(“ISPE”) andtheConsultingEngineersCouncilofIllinois (“CECI”) in its commentsand

objectionsto theproposedrulemaking. ISPEandCECIwish to clarify theirpositionsand

identify theinaccuracieswhich resultfrom theAgency’sresponse.

First, theAgencycontendstheproposedregulationswill not exceedtherulemaking

authorityoftheAgencyorBoard. TheAgencyindicatestheBoardhasalreadydetermined

it hasauthoritytoprovidefor certificationsofLicensedProfessionalGeologistsin its rules.

As wasspecificallystatedin theMemorandumofLaw in SupportoftheMotion to Oppose

CertainProposedAmendmentswith respectto this rulemaking,ISPE andCECI “do not

challengetheBoard’srulemakingauthority” (page3). What is in questionis thelegality

ofanyrulewhicharbitrarilyaddslanguageorprovisionsthatarein directconflictwith those

provisionscontainedin theunderlyinglegislationsubjectoftherulemaking. Suchis the

rule proposedto theBoardby theAgency: actionsspecifically cited to beperformedby

ProfessionalEngineersascontainedin PublicLaw arebeingtwistedby theAgencyto be

performedalsoby LicensedProfessionalGeologists.

THIS FILING SUBMITTED ONRECYCLEDPAPER



It is quite interestingthat all the citationsutilized by the Agency to support its

propositionallowingfor certificationsby LicensedProfessionalGeologistsdo nothaveany

basis in theunderlying legislationwhereinthereis an expressreferenceto the Licensed

ProfessionalGeologistsAct (“LPGA”). For instance,theLivestockWasteRegulations,

havetheirgenesisfrom thestatutoryauthorityoftheLivestockWasteManagementAct.

Thatacthasno expressreferencesto specificactsto beperformedby licensedprofessional

engineersorgeologists.Likewise,neithertheIllinois HistoricPreservationAgency’srules,

northeDepartmentofAgriculture’srules,arederivedfrom statuteswhichexpresslydefine

whetherengineersor geologistsareto performcertain functions. Thus, if thestatuteis

devoidofexpressprovisions,thentheBoardmaypromulgateruleswithin its authorityand

identify certainprofessions.

Unfortunately,theinverseargumentprofferedby theAgencyhasthecartbeforethe

horse. If thereis an expressprovision in thestatuterequiringa specificprofessionalto

performcertainfunctions,theAgency,andthisBoard, is without authorityto redefineor

redirecttheseactivities. The regulationsderive from thestatutoryauthority, andnot in

reversefashion. Thus, if the statutoryprovision is silent, the Agency andBoard may

properlyassignsuchfunctions. Therulemakingsrelieduponin theAgency’sresponseare

such a derivation. However, the Agency cannotprovide a citation to where such

determinationshavebeenmadein derivationto thestatutoryprovision. This remainsthe

assertionof ISPE and CECI that LicensedProfessionalGeologistscannotby rule be

assignedfunctionsexpresslydelegatedby theGeneralAssemblyto LicensedProfessional

Engineers.

Thus,thelengthydissertationoftheAgencyregardingtheapplicability ofthework

containedin the LicencedProfessionalGeologistsAct is of no relevance. Granted,as

testimonyandcommentsofISPEandCECI stated,LicensedProfessionalGeologistsmay

performlimited practicalactivitiesasa subsetof servicesdefinedin theLUST andSRP

legislation. ThisdoesnothowevergranttheAgencyorBoardthelatitudeto expandthese

certificationsor activitiesbeyondtheexpressstatutoryauthorityregardingthesesections.



Thebootstrapargument,thatthedescriptionofworkcontainedintheLicensedProfessional

GeologistsAct somehowtrumps the expressstatutory languageregardingLicensed

ProfessionalEngineersin theLUST and SRP provisions is albeit amusing,but totally

without merit andnotbasedin anydoctrineofstatutoryconstruction.

TheAgencyisabsolutelycorrectwhenit statedonpage16 of its Memorandumthat

“The legislaturedidnot intendeverystatutein Illinois to beamendedto reflectthepassage

of the PGLA.” Anyone vaguely familiar with the legislativeprocessunderstandsthe

sponsorofthebill conferswith thestaffoftheLegislativeReferenceBureau(LRB”) when

draftingsaidlegislation. TheLRB is chargedwith incorporatingtheproposedlegislation

into theIllinois CompiledStatues.While this licensingbill for geologistsisastandalone

act, if indeedthe intent was to apply its provisions to allow its practicalapplicationto

servicesassignedby prior laws to ProfessionalEngineers,therewould have beenother

sectionsofamendatorylanguagedoingso.As addressedin aquestiontotheAgencyduring

the hearingprocess,theAgency hasnot requesteda review or informal opinion of the

AttorneyGeneralastotheintendedapplicationbeingproposedbytheAgency. TheAgency

has cited no legislative history nor hearingtestimony by the sponsorto confirm its

applicability that LicensedProfessionalGeologistswere to performthe samefunctions

assignedto theLicencedProfessionalEngineers. All of this most likely did not occur,

because,asabove,theAgencyknowstheLUST andSRPstatueswerenot intendedto be

addressedby thepassageofthePOLA.

Likewise,theAgencyalsomisconstruesthepositionofISPEandCECIregardingthe

ability of LicensedProfessionalGeologiststo performphysical soil classifications. A

focusedscrutinyof ISPE’s andCECI’s objectionsandmemorandumwill notdetectthis

argumentatall. TheAgencymisrepresentsthisargumentasoneofISPEandCECI,when

in reality it is promotedby theAgencyto supportits position. Both ISPEandCECI, in its

argumentsandtestimony,clearlyindicatethatLicensedProfessionalGeologists,alongwith

LicencedProfessionalEngineers,may performthesefunctionsin accordancewith their

disciplinesandspecific licensingprovisions. However,theLUST andSRPstatutesonly



providefor LicensedProfessionalEngineersto certify suchactionsandotherreports. In

actuality, it was statedLicensedProfessionalEngineersmay at times subcontractwith

geologiststo assistwith suchwork. This hasbeenoccurringfor years. This doesnot,

however, alleviatethestatutorymandatethatLicensedProfessionalEngineersaretheonly

disciplinedesignatedto perform suchcertificationsandsealingofreports.

In convolutedarguments,theAgencyspendsanenormousamountoftimeto actually

questionthevalidity of its existingregulations. For instance,theAgency indicatesthat in

the eventof Low Priority orNo FurtherAction sites,thesoil classificationsofLicenced

ProfessionalEngineerspursuantto existingBoardregulationsareinvalid becausetheyare

not “incidental to work related to an engineering system or facility.”• (Page 18 of

Memorandum) The Agency even goes further to place itself into the shoesof the

Departmentof ProfessionalRegulationandopinethat“soil classificationfalls within the

practiceofprofessionalengineeringonly whenit is incidentalto specificworkrelatedto an

engineeringsystemof (sic) facility.” Not only is this assertionludicrous,but if conflicts

with thedefinitionaltermspreviouslypassedaspartoftheregulatoryprocessbytheBoard.

35 Ill. Adm. Code732.103(regarding“Licensedprofessionalengineer”and“Physicalsoil

classification”) Is thisBoardgoingto vacateall prior certificationsbecausetheAgency

nowassertstheactionswerenotrelatedto anengineeringsystemorfacility? Unfortunately,

theAgencyreachessofarto placegeologistsinto therules,thatit haslostsiteofthepurpose

ofremediationandcontainmentfacilities.

Finally, in adesperateattempt,theAgencymisstatestheargumentmadein boththe

ISPEandCECI memorandumandtestimony. Thepresumptionagainstliability isbased

upon the No Further Remediation(“NFR”) letter which, if certified by a Licenced

ProfessionalEngineer,will protectthesubsequentowners,operators,etc.againstclaimsor

liability fromthereleaseevent.415 ILCS 5/57.10(c) CommonsensedictatesthattheNFR

letter representsthe “all clear” to theproperty ownerand subsequentpurchasers,thus

creatingthepresumptionagainstliability. Without theNFR letter,no presumptionwould

exist, asdefinedby statute,that all statutoryandregulatorycorrectiveactionshavetaken



place,northat all correctiveactionhasbeencompleted,northatno furthercorrectiveaction

isnecessary.415 ILCS 5/57.10(c) Thepropertyownerswouldbenobetteroff thanbefore

thereleaseevent,if this sectiondid not createthepresumptionagainsttheir liability. The

Agency fails to note thisprovision, which was clearly madein testimonyin responseto

questions.(HearingTranscriptofApril 3,2001- pages49 & 50) TheAgencyclearlyseeks

to confusethe Board with the limitation of liability with respectto the engineer’s

certification, versusa presumptionagainstliability for owners,operators,subsequent

purchasersor transferees,etc.,aftercompletionofremediationandcompliancewith the

LUST law.

As canbeseenby themisinformationandlackofcitations,theAgencycannotrefute

thefact thereis no statutoryauthorityto placeLicensedProfessionalGeologistsinto the

LUSTandSRPruleswhereexpressauthorityisgrantedto LicensedProfessionalEngineers.

Thisandprior commentshaveespousedtheseverallegalandpracticalbasesto supportsuch

conclusion. We trusttheBoardwill fully reviewthismatterandfind thepositionsofthe

ISPEandCECIwill supporttheexclusionfrom this rulemakingof LicencedProfessional

Geologistsasstatedin thisandpreviousmotionsandcomments.

RespectfullySubmitted;
Illinois SocietyofProfessionalEngineers
ConsultingEngineersCouncilofIllinois

By:
Oneof TheirAttorneys

Date: ~ ~, ~OC~

(

Bruce S. Bonczyk
(IL Reg.6190593)
BRUCE S. BONCZYK, LTD.
601 WestMonroe Street
Springfield,IL 62704
217.525.0700
217.525.0780fax



STATE OF ILLINOIS ))

COUNTY OF SANGAMON )

PROOF OF SERVICE

I, the undersigned,on oath statethat I haveservedthe attachedPublicCommentsof
BruceS. Bonczyk in Oppositionto CertainProposedAmendmentsoftheEnvironmental
ProtectionAgency’sProposalto Amend35 Ill. Ad. Code740 uponthepersonto whomit
isdirected, byplacingit in anenvelopeaddressedto thepersonorpersonson theAttached
ServiceList, andmailing it from Springfield,Illinois on the 6th dayofApril, 2001,with
sufficientpostageaffixed.

Lin

SUBSCRIBEDAND SWORNTO BEFOREME

this~~fLd~r ofApf200l.
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Mr. ScottAnderson
Black & Veatch
101N. WackerDrive, Suite 1100
Chicago,IL 60606

Ms. Cindy Consalvo
PioneerEnvironmental
1000N. Halsted,Suite202
Chicago, IL 60622
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COREGeologicalServices,Inc.
2621 Montego,SuiteC
Springfield, iL 62704
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2501APaulJonesStreet
GreatLakes,IL 60088-2845
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Rosemont, IL 60018
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Wildman,Harrold,Allen & Dixon
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Chicago, IL 60606

Mr. Lawrence Falbe, Esq.
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225 W. Wacker Drive, Suite3000
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Mr. Collin Gray
SEECOEnvironmentalServ.,Inc.
7350 DuvonDrive
Tinley Park,IL 60477

Mr. JamesHuff, P.E.
Huff& Huff, Inc.
512WestBurlington,Suite 100
LaGrange, IL 60525

Pat Ludewig
CaterpillarTechCenter
Bldg. F, P.O. Box 1875
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Springfield, IL 62707
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