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Complainant,DONNA FREDRICKSON,by and throughher attorneys,MILITELLO,
ZANCK & COEN, and in responseto Complainant’sMotion for SummaryJudgment,
herebystatesasfollows.

1. Complainantadmitstheallegationsin paragraph1.

2. Complainantadmitstheallegationsin paragraph2.

3. Complainant denies the allegations of paragraph 3. Complainant, in
Complainant’s Responseto SecondRequest to Admit, admitted that Respondent’s
propertyconsistedofa closedcourse,designedfor useof off-highwayvehiclesin events
suchas,but not limited to, dirt trackorothercontestsofa side-by-sidenaturein sporting
event for practice,instruction, testing, or competitionof off-highway vehicles; or a
thoroughfareortrackacrosslandor snowusedfor off-highwaymotorcyclesor all-terrain

4. Complainantadmitstheallegationsinparagraph4.

5. Complainantstatesthat shelacks sufficient knowledgeto know exactlywhenthe
activitybeganon Respondent’spremises.

6. Complainantdeniesthe allegationsin paragraph6. It is clearby the legislative
intent of 740 ILCS 130/4.1(b),asdocumentedin Illinois Senatetranscripts,that this law
was enactedto prohibit civil claims againstparks,Stateparks,and recreationfacilities,
which, at thetime of enactment,weregrowingin popularitywith the StateofIllinois. In
addition, the law was enactedto preventencroachingdevelopmentsfrom necessarily
closing down existing riding facilities. This law should not~beconstruedto give free
licenseto propertyownersto openlyviolatethe EnvironmentalProtectionAct and Title
35 oftheIllinois AdministrativeCode.

vehicles.



Illinois Senatediscussionon May 5, 2002 statesthat “riding facilities” were
contemplatedto meanthoseareasgrantedStatefunds undertheRecreationalTrails Act
of Illinois andfurtherchangedtheoriginal languagefrom “thoseareaslicensedunderthe
Illinois Departmentof NaturalResources.”To Complainant’sknowledge,Respondent
hasnotbeengrantedfundsundertheRecreationalTrails Act of Illinois and hasnot been
licensedto operatean off-road facility by the Illinois Departmentof NaturalResources.
Therefore,Respondent’sargumentthat 740 ILCS 130/4.1(b)appliesto any areawhere
motorcyclesand all-terrain vehicles operatedprior to January2002, is overbroadand
fallaciousandthis privatepropertydoesnot qualif~rasanoff-road riding facility.

The Illinois Pollution Control Board (IPCB), as a quasi-judicial body, is not
boundby 740 ILCS 130/4.1(b). The IPCB, having adoptedTitle 35 of the Illinois
Administrative Code, is authorized to conduct hearing on any complaints charging
violations of the Act or of regulationsthereunder. Therefore,irrespectiveof 740 ILCS
130/4.1(b), theIPCB hasa right and a duty to hearthis caseand decideon themerits of
thematter.

Furthermore,Complainantsallegedin theirFormalComplaintthat Respondentis
in violation of Section 9 of the Illinois EnvironmentalProtectionAct (415 ILCS 5/9),
which statesin relevantpartthatno personshall:

(a) Cause or threaten or allow the dischargeor emissionof any
contaminantinto the environmentin any State so asto causeor tend to
cause air pollution in Illinois, either alone or in combination with
contaminantsfrom other sources,or so as to violate regulations or
standards adopted by the Board under this Act;

(b)Construct,install, oroperateany equipment,facility, vehicle,vessel,
or aircraftcapableof causingor contributingto air pollution or designedto
preventair pollution, ofany typedesignatedby Boardregulations,without
a permit grantedby the Agency,or in violation ofany conditionsimposed
by suchpermit.

This Act wasin full forceand effectat thetime Respondentclaimsto haveinitiateduse
of his property as a “riding facility.” Therefore, by constructingand operating a
“facility” capableof causingor contributingto air pollution without a permit issuedby
the Illinois EnvironmentalProtection Agency, Respondenthad no right to use his
propertyin sucha way and hasno right to continue to operatesaid “facility” which
causesor threatensthe dischargeof contaminantsinto the environmentand further, has
no right to any protectionsaffordedsuchfacility underIllinois statute.

Complainantsalso statethat the IPCB, in Kamholz v. Sporleder,2002 041,
rendereda ceaseand desistorderagainstthe Sporledersundercircumstanceswhich are
nearly identical to this case. In coming to that decision, the IPCB consideredthe
following factorsin theirdecisionofthecase:

i. The characterand degreeof injury to, or interferencewith the
protectionof the health, generalwelfare and physical property of the
people;
:11. Thesocialandeconomicvalueofthepollution source;



iii. The suitability of the pollution sourceto the areain which it is
located,includingthe questionofpriority oflocationin theareainvolved;
iv. The technical practicability and economic reasonablenessof
reducing or eliminating the emissions,dischargesor depositsresulting
from suchpollution source;and
v. Any subsequentcompliance.415 ILCS 5/33(c)(2002).

Granting of the Respondent’sMotion for SummaryJudgmentwould arbitrarily deny
Complainantstheright to be heardand theright to seekrelief for multiple violationsof
the EnvironmentalProtectionAct and Illinois AdministrativeLaw, basedin part, upon
thosefactorslisted above.

WHEREFORE, Complainantsrespectfully request that the Motion for Summary
JudgmentbedeniedandthattheBoardsetsthis casefor trial.

Datedthis22ndday ofMarch,2005.

JeremyW. Shaw
MILITELLO, ZANCK & COEN,P.C.
40 Brink St.
CrystalLake,IL 60014
(815)459-8800

Respectfullysubmitted,

MILITELLO, ZANCK & COEN,P.C.,
Attorneysfor Corn lainant

~
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PROOF OF SERVICE

TO: BradleyP. Halloran
HearingOfficer
Illinois PollutionControlBd.
JamesR. ThompsonCenter
Suite 11-500
100 W. RandolphStreet
Chicago,IL 60601

GeorgeW. Tinkham
Attorneyfor Respondent
423 W. Vine Street
Springfield,IL 62704
Fax: 217-744-1711

Attachedis aResponseto Respondent’sMotion for SummaryJudgment.

Respectfullysubmitted,

JeremyW. Shaw
MILITELLO, ZANCK & COEN,P.C.
40 Brink Street
CrystalLake,IL 60014
(815)459-8800

MILITELLO, ZANCK & COEN,P.C.
Attorneysfor Complainants

V.

JEFFGRELYAK,



PROOF OF SERVICE

STATEOF ILLINOIS )
) SS

COUNTY OF McHENRY )

Theundersignedstates,underoath, that sheservedthe aboveNotice, togetherwith the
documentsreferredto therein,via facsimiletransmittals notedatapproximately~ ~ p.m. andby
mailingcopiesofthesameto theservicelist aboveby depositingthesamein theU.S. mail atCrystal
Lake, Illinois, with properpostagefully prepaid,at approximately5:00 p.m. on the22’~’day of
March,2005.

SUBSCRIBEDandSWORNto before
methis 22’~’dayofMarch,2005.

NotaryPublic 3 ~IZA~ETHL DORs~g~

~Y ~ TEo~~Lu~o~s
~
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TO: GeorgeW. Tinkham

FROM: Jeremy%V. Shaw

RE: Fredricksonv. Grelyak

Attachedpleasefind a Proofof ServiceandResponseto Respondent’sMotion for SummaryJudgment

regardingtheabove-referencedmatter.
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THAT IS CONFIDENTIAL. ANY DISSEMINATION, DISTRIBUTION OR COPYING OF n-rn ATTACHED
COMMUNICATION IS STRICTLY PROHIBITED. IF YOU ARE NOT THE INTENDED RECIPIENT, PLEASE
NOTIFY US IMMEDIATELY BY TELEPHONE AND RETURN THE DOCUMENTS TO US BY UNITED STATES
MAIL. THANK YOU,

Transmittedto FaxNo.: 217-744-1711


