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BEFORE THE PCOLLUTI ON CONTROL BOARD
STATE OF ILLINO S

IN THE MATTER OF:
SI TE REMEDI ATI ON PROGRAM ( BROWNFI ELDS)

35 I LL. ADM CODE 740
NO. R97-011

Hearing held, pursuant to Notice, on the 18th day
of Decenber, 1996, at the hour of 10:00 a.m, at 201
Muni ci pal Center West, Council Chanbers, Springfield,
I1linois, before Any Hoogasi an, duly appointed Hearing
Oficer.
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HEARI NG OFFI CER HOOGASI AN: Al l right, why
don't we go ahead and get started today. 1'd like to
wel cone everyone back on our second day of our second
set of hearings in 97-11, in the natter of the Site
Remedi ati on Program 35 Illinois Adm nistrative Code
Part 740.

W left off yesterday with the Agency's responses
regarding certain revisions to proposed Part 740
suggested in the testinony of Linda Huff and Fred
Fel dman, and | believe we ended with Section 740.310.
If there are no further questions on that, we can go
ahead and proceed with Section 740.415 and the
Agency's response to that.

I"d like to remi nd everyone that they're under
oath as well. Go ahead, M. Wght.

MR WGHT: GCkay. |[|'Il nmaybe just briefly to
i ntroduce once again who is with us today. W have
Todd Rettig, we have Gary King, Larry Eastep is with
us today, he's returned fromhis nmeetings in Chicago.
Robert O Hara and Rick Lucas on the far left, and
behind ne to nmy left is Shirley Baer who was il
yesterday but who's back with us today.

So a couple of new faces that -- or at |least old

faces that weren't here yesterday.
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Wth that we're ready to go right to our conments
on 740. 415.

MR. KING W thought that -- we had
suggest ed sone additional word changes, and then we
thought it would be okay to list these other nethods
in the rule.

However, it was our understanding that to -- |
think if the Board is going to reference those
docunents in this kind of way, then they would have to
be incorporated by reference. And we saw that as
being the -- really the people who were proposing the
addition of this -- these additional nethods should be
provi ding the proper docunmentation to allow the
i ncorporation by reference by the Board.

HEARI NG OFFI CER HOOGASI AN: Does anyone el se
have any further comments on that? M. WAitson

MR. WATSON: For the record nmy nanme is John
Wat son from Gardener, Carton & Dougl as.

M. King, is there a legal requirement that you
have to incorporate these things by reference?

MR KING | don't think I'ma person to ask
on that. | think that's probably -- the Board
probably knows its own procedures better than | woul d.

That's the way | understood the rul e making process.
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MR. WATSON: And | guess our view would be
that these woul d be not appropriate perhaps for
i ncorporation by reference given that -- given Mss
Huf f' s testinony yesterday that these standards and
nmet hods are evolving, and | think even these docunents
t hensel ves recogni ze that there are continuing efforts
to revise these nethods and alternatives to perfect
them and that to incorporate them by reference would
limt the ability perhaps to utilize refinements to
t hese procedures.

HEARI NG OFFI CER HOOGASI AN:  |s there anyt hing
further on that point then? M. Rieser.

MR RIESER David R eser from Ross and
Hardies for the record. Wy would you need Agency
approval to use ASTM use activities conducted in
accordance with the ASTM standards or the conpendi um
of Superfund field operations nethods or the other
specific standardi zed nethods that are outlined in the
proposed change?

MR. KING Wy would you need approval, is
t hat what you were asking?

MR. RIESER. Yes, because previously the
rules did not require Agency approval for using the

ASTM procedures, it was just other procedures as
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approved. And now you're requiring specific Agency
approval for sonething you didn't previously do it, as
wel I as USEPA standard nethods for Superfund sites.

MR KING W didn't see that -- if you | ook
at it in the context of where that sentence appears,
that wasn't a change in substance. W were just
reorganini zing the | anguage to account for these other
new t hi ngs being included, so this was not from our
standpoi nt a change of intent.

MR RIESER Well, | just read that Iast
cl ause as the original or other procedures as approved
by the Agency as applying to the other procedures and
not to the ASTM standards.

MR KING Well, we were reading it as
applying to both.

MR. RIESER. Both. Wy would you need Agency
approval to use Superfund, USEPA Superfund
nmet hodol ogy?

MR KING Well, you know, one of the
difficulties that -- again it was kind of a problemif
you |l ook at it as just the general ASTMreference or
any of these documents, is to nake sure that they're
bei ng used in the proper way, the proper methodol ogy.

Sonetines these things apply in certain situations
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and sonetinmes they don't. And | think that was what
Li nda Huff was really tal ki ng about yesterday, kind of

the disinclination to see themincorporated by

ref erence because, you know, how do you -- what does
that say then as far as the -- how you use them ki nd
of issue.

MR. RIESER. Ckay, thank you. M. Wtson

MR. WATSON: In ternms of approval by the
Agency, what would the Agency | ook at in deternining
whet her or not a test method woul d be approved or a
sanpl i ng net hod?

MR KING If it's the right nethod for use

MR WATSON: | mean it really is only an
i ssue of the technical adequacy or appropriateness of
the procedure, right?

MR KING Well, yeah, but | nean these
procedures govern different things. | nean if you
were using a procedure to analyze for nmetals which are
a contam nant of concern was benzene, then that
woul dn' t nake any sense

MR WATSON: Right. But if it's consistent
with the use or nethodology identified in these
docunents, then one would anticipate that that would

be approvabl e by the Agency?
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MR KING Right, that's correct.

HEARI NG OFFI CER HOOGASI AN:  |s there anyt hing
further on that point?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Seei ng not hi ng,
why don't we proceed to Section 740.420 and the
Agency's response to Mss Huff's testinony on that
secti on.

MR. KING W had indicated that we thought
that the first change there was -- that that was an
okay change to make.

The other three we didn't agree with because of
the way they confined the nature of the -- of the
potential investigation under Phase Il activities.

If you had a situation where the Phase | could be
inconplete, it may not have | ooked at off-site issues.
It is a good initial screening document and it
deserves a lot of credence and credibility for that.
But there could very well be circunstances in which
additional investigation activities need to occur
under the Phase Il issue.

So we saw this as really that the approach that
was taken in itens 2, 3 and 4 really said you couldn't

| ook at anything other than what was | ooked at in a

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

197

Phase I, and we just thought that was too limting.

HEARI NG OFFI CER HOOGASI AN: M. Watson.

MR. WATSON: | guess |I'mhaving trouble with
this one. It's hard for me to contenpl ate situations
where the Phase | would not identify the recognized
envi ronnental conditions that have been identified at
a site. And |I'mwondering in what circunmstances do
you believe that that could happen?

MR KING Well, for instance the Phase | nmay
show -- have indications of contanination going
off-site, and again that's -- if you look at item4 as
it was proposed, the characterization was linmted to
at the renmediation site, and so there was no
opportunity even to |l ook at off-site issues. There
could be off-site issues that need to be addressed as
part of the Phase Il activities.

MR. WATSON: Well, what are the obligations
of a renediation applicant if -- to address conditions
that are off-site? | nean to the extent that they're
defining the renediation site as being the boundaries
of the site, | don't see howthat's relevant to the
det erminati on.

MR KING Well, it becomes an issue of

narrowi ng the scope of all these activities. W
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conceive this, we've always conceived the nature of
this program as being one, you want to have it broad
enough that you can include all the potential issues,
particul arly under a conprehensive investigation, so
that the NFR letter when it cones out has sone real
nmeaning to it.

You know, under the scenario that you're |aying
out, if it -- if something is found that wasn't
covered in the Phase | investigation, well, then that
woul d be excluded fromthe whol e process, that would
be outside the bounds of this, because it's not
i ncluded in the Phase |

So you have to go back and do anot her Phase |
refind what you found in a second setting, and then go
back through the process. W just didn't see any rea
purpose to having those kind of linmitations on the
process.

MR. WATSON: Are you saying here by these
conments that you interpret the Illinois EPA s
authority under 740.420 to be that you could have --
at your discretion you could inpose upon a remnedi ation
applicant the requirenment to conduct sanpling for al
conmpound |ist, Target Conmpound List contani nants or

where you deem that appropriate?
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MR KING W're just quickly reviewi ng this,

| think that's what's called for already.

MR. WATSON: | nean | guess | have sone
confusion. | think just to sunmmarize where we've been
on this issue, | think in M. O Hara's origina

testimony there was sone confusion, confusing | anguage
at least in ny nmind about the fact that you could
focus your sampling in Phase Il based upon the results
of Phase I.

But then later on in the testinmony | believe there
was some statement that suggested that perhaps you had
to do a Target Conpound List sanpling at every site in
Phase 11

And then | thought that we had clarified that with
M. Eastep's testinony, and he basically said that,
you know, in each case you take a ook at the results
of the Phase | and then you deternine the
appropriateness of sanpling for specific Target
Conpound Li st contaminants in the Phase Il process and
that you woul d, you know, have the opportunity to
scope that sanpling as part of the Phase Il based upon
the results of the Phase |

And now it seens like what | read in your comments

here is that the Agency would like to maintain the
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fundament al discretion to inpose upon a remnedi ation
applicant the obligation to sanple the Target Conpound
List, the full Target Conpound List contam nants where
they deemthat to be appropriate. And | guess |'m

j ust wondering whether or not we can --

MR KING | don't -- it doesn't seemlike
that's all -- I'"'mnot sure that's all inconsistent.
MR. EASTEP: I think what you're saying at

| east when you characterize ny testinobny was accurate.
But if you get out and you're doing your Phase I, |
don't think it would be unusual to expect that you

nm ght be able to -- you nmight cone across things that
you couldn't have identified as part of doing

i nvestigation. You nmay come across things you could
not have anticipated with a Phase | sinmply because
there wasn't a paper trail or there wasn't any visua
type of indication.

So what do you do? You can't get an NFR if you
can't address -- | nmean you've got to address
sonething to get the NFR, and it's there and you don't
want to address it? | nean --

HEARI NG OFFI CER HOOGASI AN: M. Rieser.
MR RIESER Is the issue with the proposed

| anguage | ooking at 420(2), let's take an exanple, the
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"at the remediation site" |anguage or the "as
identified by the Phase | site assessment" | anguage?

MR. WGHT: Looking where?

MR. WATSON: It's on page 13 of Linda Huff's
testi mony.

MR. RIESER. Page 13 of Linda Huff's

testimony, and M. Eastep, you said it was the "as
identified by the Phase | site assessment" | anguage,
is that correct?

MR EASTEP: Mostly.

MR RIESER That's one of your main problens
with this?

MR EASTEP: Mostly. | suppose you could
have a circunstance where if you had a rel ease from
off-site that was on your site and you wanted to
address it, then that particular |anguage m ght create
a bit of a problemwith that.

MR. RIESER: But the discussion we have had

so far seenms to have been centered nostly on the "as
identified by the Phase | site assessment"”, that the
Agency has an issue with that as a limtation on the
scope of Phase Il, is that correct?

MR. EASTEP: That's correct.

MR RIESER. And the basis for that concern
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is that there are things that would not be identified
in the Phase | that the Agency woul d want people to
|l ook at, is that correct?

MR EASTEP: Yes, that could be correct.

MR. RIESER. Now, the purpose of the Phase
of course is to identify based on visual site walk
t hrough, historical records, based on all of those
thi ngs, the purpose of the Phase | is to identify
potential recogni zed environnental conditions,
correct?

MR EASTEP: That's correct.

MR RIESER So a good Phase | will identify
all potential conditions, will it not?

MR EASTEP: It may. You could have the best
Phase | in the world, and if there's just no visua
evi dence or there's no record of sonebody doi ng
sonet hing there, then you can have the best Phase | in
the world and you still night not identify something.

MR. RIESER. But it would be appropriate when
you're tal king about the scope of a proposed Phase |
to organi ze the sanpling activities called for in a
Phase || based on the results of a Phase I, would it
not ?

MR. EASTEP: Yes, it woul d.
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MR. RIESER. You really have no other basis
for scoping a Phase Il other than what's in the Phase
| report?

MR EASTEP: That's correct.

MR RIESER. Ckay. It may be that in doing
the Phase Il you run across other contamni nants or
other issues that were not identified previously,
correct?

MR. EASTEP: It's possible.

MR RIESER And those are the things you're
concerned about that in doing Phase Il you will find
things that weren't in the Phase | that need to be
addressed, correct?

MR EASTEP: That is correct.

MR RIESER Ckay. So you don't really have
an issue with limting the Phase Il based on the Phase
I, but you have an issue which is if things come up
during the Phase Il analysis, that those also have to
be included if the person wants a conprehensive NFR
letter?

MR. EASTEP: That's correct. There m ght
al so be an issue with the design of the Phase |I to
begin with and how you're going to linmt the scope of

your study and kind of what you think you know about
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the site. You may -- well, there's a couple things
t hat coul d happen.

One, for exanple, if you had a site where you
didn't think you needed a very detail ed Phase
because you knew that for exanple there might have
been an ol d gas plant there years ago, and you don't
find anything initially in the records, and so you've
kind of linmted yourself on your Phase | because you
know where you' re headed because you' ve maybe done one
of these before, and all of a sudden you get in and
find out o and behol d sonebody had a little backyard
pl ati ng shop there that nobody knew about.

And so by design you kind of limted yourself,
too. So there could be other circunstances that woul d
drive how you conduct a Phase Il based on the Phase |

MR, RIESER: But that information would cone
to light while sonebody was either doing the Phase |
al though they self-linited thenmselves going in, while
they were actually doing it they were able to observe
these additional conditions that they hadn't believed
were there, or again during the Phase Il while they
were doing their sanpling, correct?

MR. EASTEP: Yes.

MR RIESER Ckay. So the Agency shoul dn't

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

205

have a problemw th people limting the scope of the
Phase Il either on the Phase | or on objective
findings that are received during the Phase 1|1
correct?

MR EASTEP: | think that is how the rules
are structured nowis that the first one, what you
determine in the Phase | is what drives the Phase I

MR. RIESER. Ckay, that key point |I think is
the point of -- that what you just said | think was
the point of Mss Huff's proposal, is that they wanted
to -- | think the point that we're trying to nake is
to make it so the Agency does not add additiona
target conpounds just because of some thought that
sonebody has, but it's based on the observations that
are made in the -- observations made at the site that
are contained in the Phase |

MR KING That's what (b)(1) says.

MR RIESER And that the addition of the "as
identified by the Phase | site assessnment" doesn't
detract -- how does the addition of "as identified by
the Phase | site assessnment” detract fromthat?

MR, EASTEP: It would --

MR RIESER. In terns of how you scope a

Phase I ?
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MR EASTEP: It would limit it to a certain
extent first of all, and it would be a little bit
i nconsi st ent.

MR KING The linmitation now would be
expressly in the rule and prevent | ooking at other
t hi ngs.

MR. RIESER. But how about if you were to add
"as identified by the Phase | site assessnent or
i nformati on derived during the Phase Il site
assessnent".

MR. KING |Is there a question pendi ng?

MR RIESER  Whether that additional |anguage
woul d be accept abl e.

MR KING You know I don't think we can
respond to that kind of specific |anguage change right
here. | mean none of this seens to really get to the

fundanental issue that we were concerned about, and

that is using a Phase I, which is an initial screening
document that can -- you know, it's original design
if it's a good Phase | it can be extrenely useful in

goi ng to the next phase.
If it was a bad Phase |, then it really doesn't
have a whole |l ot of use as far as going to Phase 11

You know, the Phase | could be an ol der document,
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you know, it doesn't -- it isn't really |ooking
towards the nost current issues at the site. So we
were just concerned about ending up limiting by rule
the ability to | ook at whether you had ot her

envi ronnental issues at the site.

MR. RIESER. But it's correct that the Agency
couldn't require additional Phase Il work unless they
had sonme objective determi nation indicated by either
the Phase | or sone independent know edge regarding
the site to require that such work be performed?

MR. KING Wuld you repeat that, please

MR RIESER Could you read it back, please?

(The reporter read the requested
material .)

MR KING | think that's correct.

MR RIESER Al right, thank you

HEARI NG OFFI CER HOOGASI AN: M. Watson?

MR. WATSON: |'ve got one additiona
question. Wuld you have any objection in
740. 420(b) (1), the last sentence which says, "Based on
the Phase | environmental site assessment, the Agency
may add or delete contaninants fromthe Target
Compound List for sanpling, analyses, and field

screeni ng nmeasurenents. "
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Wul d you have any objection to changing the word
"may" there, "may add or del ete contam nants" to
"shall add or delete contaninants" to confirmthat
this valuation is conpleted on a -- in every
si tuation?

MR. KING You're saying put the words -- you
change the word "may" to a "shall"? What woul d be the
pur pose of doing that?

MR. WATSON: Well, because right now you read
that and you say well, the Agency has only -- well,
the Agency in its discretion can |look at liniting
Target Conpound List contam nants for Phase |
sanpli ng based on the Phase | results.

And what | would like to see is |anguage that says
that the Agency will do that in every case, wll | ook
at the appropriateness of adding or deleting Target
Conpound Li st contaminants prior to conducting its
Phase |1 sanpling.

MR. EASTEP: Whuld you want the Agency then
to take a nore active part in devel oping the Phase
and working through the Phase Il and -- because
think what the inplication there the way you arrive at
those decisions is through a lot of effort, and that

woul d becone fairly resource intensive.
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And is that your intent for the Agency to start
acting nore in a consultant's role to doing sone of
t his?

MR. WATSON: | guess | see this conming up in
al nrost every case where a renediation applicant will
want to scope its sanmpling efforts in Phase I
consistent with the results of Phase I. | don't see a
I ot of remediation applicants willing to or believe
that it's necessary to do a whol e Target Conpound Li st
sanmpling effort for their sites.

What they'd like to do is look at the Phase |, see
what is warranted based on the Phase |, and then go
ahead and do that as part of the Phase 11

MR. EASTEP: | don't think that's what your
guestion was. Your question -- you indicated that
you' re proposing that the Agency woul d do an
i ndependent anal ysis and make this determ nation
i ndependent of any of the wi shes of the renedi al
applicant?

MR WATSON: No, | think that it necessarily
wi Il involve some discussion between EPA project
manager and the remedi ati on applicant.

MR KING Not if you put a shall there

Then you're mandating that we ook at the Phase | site
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assessnent and we nake a decision to add or delete,
and that's it. W're going to | ook at the Phase |
and what ever the Phase | says we nust then add or
del ete contani nants fromthe Target Conpound List.
There's a two-edged sword.

If you don't want us to have any discretion on
that issue, then |I think there would be a | ot of
conmpani es that wouldn't like that kind of situation,
and because sinply we're going to be taking that Phase
| and you'll be living and dying by it just as well.

So | mean this is an issue that it comes back to
the concept that M. Walton was tal ki ng about
yest erday about, you know, at what point do you stop
or can you stop making a totally prescriptive kind of
effort.

| think everybody would think it would be a
wonderful idea if you would design a Phase |l that was
totally regi mented and went through the process sinply
the way a Phase | does. You can't do that.

I mean we tried to do that as far as drafting of
the rules. W couldn't do that. Wen we discussed it
with the Site Renediati on Advisory Conmittee, they
couldn't do it

I mean a |l ot of experienced people as far as
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renedi ati on fromconsulting field conpanies, it's --
we get to a point or an issue where there has to be a
| evel of discretion and interaction which allows
people to evaluate sites as they appear

MR. WATSON:  Ckay.

HEARI NG OFFI CER HOOGASI AN: | believe Dr.
Grard has a conment at this tine.

DR. G RARD: Thank you. | have a question
for M. King. Wat criteria would the Agency use in
det ermi ni ng whet her you had a good Phase | or a bad
Phase | ?

For instance, you gave the age of the Phase | as
being one criterion that you would | ook at in
eval uati ng whether you had a good Phase | or a bad
Phase |I. \What are sone other criteria that you woul d
use?

MR EASTEP: Well, we |ook at the
requi renents of the reference to ASTM and initially at
| east go down and ensure that they had complied with
the various requirements in ternms of what they were
supposed to | ook at and how t hey were supposed to | ook
at it.

MR KING | think we'd also probably, you

know, | ook at what docunentati on we have on our
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existing files relative to a site, and if it turns up
sonet hing's missing that should have been addressed,
that woul d be another factor.

DR. G RARD: If there was a newer edition of
an ASTM docunent published and we still had an ol der
edition incorporated by reference, how would the
Agency deal with that situation?

MR KING That's a little bit of a, you
know, a tricky issue, because we can't be in a
position where we're directly incorporating some new
nmet hodol ogy because of the state rules on rules.

But we have included a provision which allows
sonebody to propose other procedures that have
equi val ent or better methodol ogy related to them and
I would expect that if there was a new ASTM Phase
process that cane forward, you know, sonebody could
suggest that that was an equival ent procedure to use.

I mean they could use the old one or propose the
new one as an alternative one that has equival ent
saf eguar ds. So | think that will be the way we woul d
probably try to handle that situation

And then -- and then, you know, there's certainly
the opportunity if you have a particularly critica

i ssue to conme back and update the Board rules relative
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to that new docunent. | mnean we've been doing that as
part of the LUST program and we've gone through
subsequent iterations of the LUST rules. W have
updat ed ot her docunents as we've gotten new references
to themto clarify that issue.

DR. G RARD: Thank you.

HEARI NG OFFI CER HOOGASI AN: M. Rieser.

MR RIESER. And Gary, just following -- M.
Ki ng, excuse ne, follow ng up on that answer, doesn't
420(a) specifically allow an alternative to be
approved by the Agency?

MR KING There it is.

MR. RIESER  Thank you.

MR KING | knew it was there sonewhere.

HEARI NG OFFI CER HOOGASI AN: M. Fei nen.

MR FEINEN: Is the Agency's decision on the
Phase | and scope of the Phase || appeal able at that
point or at sone other point?

MR. KING The -- it would be appealable in
terms of -- | believe it's once the report is
appr oved.

MR. FEINEN: Is that after they do the
action?

MR. KING The point of appeal would cone at
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t he point where you have the site investigation
report, whether it's denied or nodified, and that
woul d be after the investigative activities, but
bef ore, obviously before a Renmedial Action Plan has
been prepared.

HEARI NG OFFI CER HOOGASI AN: M. Watson

MR. WATSON: |'ve got one nobre question. It
is not though the agency's intent to sinply require
renedi ati on applicants to conduct full Target Compound
Li st sanmpling in Phase Il w thout going through and
| ooki ng at the appropriateness of reducing the scope
of those sanpling efforts based on the Phase I, is
that correct?

MR EASTEP: | think we spent a lot of tine
tal ki ng about that a couple weeks ago, and | think we
ki nd of answered your question previously and | don't
think that's changed.

MR WATSON: What's the answer, it is not the
Agency's intent?

MR. EASTEP: Well, | nean we spent an awful
lot of time discussing it, and | think we indicated,
you know, the Phase | is going to drive the Phase I
and we were going to | ook at what the applicant had

proposed, and we'd probably enter into di scussions.
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And for a large site they mght have one or two
sanpl es where maybe they do the whol e Target Conpound
Li st, and they m ght have ten where they'd only do a
limted nunber, and that's just to kind of scope
things out. And that ends up frequently being the
proposal of several of the consultants that we've
dealt with anyway. So --

MR WATSON: And this is done on a
case- by-case basis?

MR. EASTEP: Absolutely.

MR. WATSON:  Ckay.

HEARI NG OFFI CER HOOGASI AN:  |I's there anything
further on this section?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Seei ng not hi ng,
let's proceed then to Section 740.425 and 435, the
site investigation reports.

MR. KING W need to include one nore point
on the discussion of (b)(4). | had touched on that
before, but M. Eastep brought up another issue of
significance that we probably shoul d discuss.

HEARI NG OFFI CER HOOGASI AN:  That's fi ne,
before we proceed into the next section.

MR. EASTEP: Wth number (4), they've
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inserted -- the paragraph (4) they've inserted the
phrase "at the remediation site". And with regard to
characterizing exposure routes, a lot of sites that
may be significant to address the exposure route
off-site for the purposes of conpleting the
investigation. |In some instances if you're going to
consider elininating an exposure route pathway from
consi deration, you would have to address the exposure
route because that's what's called for
For exanple with the groundwater pathway

elimnation, you' d have to consider the off-site
exposure pathway. And sinmilarly | guess you could do
that with the inhal ation pathway, with the difference
there you may have to go off-site. So that really
woul d change | think the intent at that point.

MR WATSON: But that's only true with
respect to sub (4), correct? That's really the
only --

MR. EASTEP: M comment was just addressing
par agraph (4).

MR. WATSON: Ckay. Linmiting sub (2) and sub
(3) would be appropriate at the renediation site?

MR. EASTEP: | didn't say that, no.

MR, WATSON: Is that true?
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MR EASTEP: | think | nentioned before,
didn't address those, but you could have contani nation
that originated off-site that cane onto your site, and
that mght be a source, and that night be to the
applicant's benefit to address that or they may even
want to renediate it. So | guess we woul d oppose that
type of |anguage for varying reasons in the other
par agraphs as wel | .

MR. WATSON:  Ckay.

HEARI NG OFFI CER HOOGASI AN  Ckay, and
bel i eve M ss Hennessey has a couple questions on this
section.

MS. HENNESSEY: Just while we're on this
section, in (b)(4) later on there's a reference to
identifying locations of human and environment al
receptors, and also in the next subparagraph (c)
reference to habitats. Those -- the term preceptor
and the term habitat are not defined in these rules or
inthe T.A.C. O rules.

Do you think it would be appropriate to include a
definition?

MR KING There is a -- under the T.A.C.O
rules the notion of what is an exposure route is

defined. There is a specific definition of an
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exposure route in the T.A C.O rules. And | don't
think there's a definition of the termreceptor, but,
you know, there are ternms |ike point of human exposure
and human exposure pathway, natural pathways, you
know.

So I'"'mnot sure that there's a direct
correspondence in | anguage but -- we were just
conferring that perhaps we should go back and | ook at
a-- thisis youre referring to (4)(B), (b)(4)(B)?

MS. HENNESSEY: Yes.

MR. KING That naybe it would be better to
go back and we could include that in our conments or
second errata sheet as to whether some | anguage that
woul d make a better consistency between this
subsection (b)(4)(B) and what's -- the words that are
used in the T.A C O provision relative to these
concepts.

MS. HENNESSEY: Ckay. Well, | note that in
the T.A C. O rules exposure route is defined as the
transport nechani sm by which a contani nant of concern
reaches a receptor. So again that termreceptor is
used.

Perhaps that's -- everyone understands what a

receptor is, but I think that it's not a termthat's
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commonly used, and it mght be wise to include sone
kind of definition so there's no confusion about how
it should be applied.

And M. Rao's just nentioned to ne that there
m ght al so be some val ue just giving sone exanples or
defining what an environmental receptor is.

HEARI NG OFFI CER HOOGASI AN: Does anyone el se
have any further comments on that?

MR RIESER Just a mnute.

HEARI NG OFFI CER HOOGASI AN: M. Rieser.

MR RIESER. Wth respect to a definition of
receptor, isn't it accurate that we selected a term of
point of -- the Agency in its proposal selected a term
poi nt of human exposure based on the difficulty in
coming up with a definition of receptor that really
served the needs of the 742 and 740 proposal ?

MR KING Yes, ny recollection is that when
we -- we were trying to settle on sonme specific terns
and not trying to end up in debates over certain kinds
of terminology, we really tried to just use this
concept of exposure route and point of human exposure
as kind of being the driving considerations under
T.A.C.O

And to sone extent naybe we could just reduce this
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entire (b)(4)(B) to just the location of any exposure
routes. Because that, the termexposure route really
is -- you know, it really includes the nature of it
being at a receptor at the end of it anyways.

MR. RIESER  Thank you.

HEARI NG OFFI CER HOOGASI AN:  Anyt hing further?

M5. HENNESSEY: Well, just can you just give
me today just a sinple definition of what a receptor
is?

MR. KING Yes, a receptor is the -- is the
organismthat is inmpacted by the contanination. And
the predonminant issue within T.A C.O is human
receptors

I mean where is it that a human is exposed to the
contami nation, so really we've kind of used the word
receptor meani ng humans for the nost part.

As we discussed in the T.A C O proceedi ngs, we
have left open the potentiality of comi ng back and
i ncludi ng the notion of environnental organisnms other
t han humans that could be inpacted by contani nation
for subsequent proceedings.

M5. HENNESSEY: Thank you.

HEARI NG OFFI CER HOOGASI AN:  Anyt hing further

t hen?
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DR. G RARD: Let me just clarify then. So
when you tal k about an environmental receptor, you're
tal ki ng about other living organi sms than humans, you
are not including the inanimte parts of the
envi ronnent ?

MR KING That's correct.

DR. G RARD: Thank you.

M5. HENNESSEY: And just to further clarify,
pl ants then are environnental receptors?

MR. KING Yes, that would be correct.

HEARI NG OFFI CER HOOGASI AN: Al right, then
why don't we proceed to the next section.

MR KING This is -- these comments are
addressed to Sections 425 and 435, and just taking out
one of those, |ooking at 425, the concept that we're
tal ki ng about appears in -- this is part of the nature
of the site investigation report, and this is the
endanger ment assessment subsection, this is (b)(5),
and then at point (D) is the provision that we're
directing our attention to.

And that is the way we have set it out is we're
requesting that the remedi ati on applicant provide the
results of a site investigation in a way that provides

a conparison as to what has been found relative to the
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Tier 1 renedi ati on objectives that appear under
TACO

And as we tal ked about yesterday norning, we had
suggested that the word "applicabl e" be changed,
because we thought maybe that the word applicabl e was
not neutral enough. We're not trying to say that the
Tier 1 renedi ati on objectives at this point in time
are the applicable -- are the required cl eanup
obj ectives, we were just looking at the notion of this
is the corresponding -- if you were looking at -- if
you had a -- if you had for instance benzene was your
cont ami nant of concern, then you'd be conmparing it to
the Tier 1 renediation objectives for benzene that are
in T.ACO It wouldn't be saying that that had to
be the number that you cl eaned up to.

Now, we didn't -- Linda Huff had proposed sone
addi ti onal | anguage which tal ked about sonebody
providing a statement of their intent to prepare
remedi ati on objectives under Tier 2 or Tier 3. W see
that's the function of the renedi ati on objectives
report which is the next docunment down the line.

If they want to provide that as part of that
report, that's clearly their option. What we want to

do is just have a baseline of comparison to know what
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types of contani nants can be excluded right off the
bat. The conparison also can give us at |east an
initial handle for us as well as for the renediation
applicant as to whether you've got levels that need to
be paid nore attention to or whether they're really
kind of close to the Iimts anyways.

And then, you know, as | said yesterday, this is
the kind of thing that whether the renedi ation
applicant does it or not, we're going to nake this
conmparison. And fromour standpoint it makes a | ot
nore sense for the RA to do that as part of his
presentation of the site investigation results to us,
rather than us creating some i ndependent docunent.

So that's kind of -- that's our thoughts on that
provi si on.

HEARI NG OFFI CER HOOGASI AN: Does anyone have
any comrents?

MR WATSON: | do think that we've tal ked
about this at some length, so | don't think it
warrants a whole lot of further discussion. And
again, | keep trying to convince nyself that it's a
point or issue and I think it is. Yet at the sane
time | just think that if the conparison is

appropriate, it ought to be nade and it will be made.
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then there just -- it just -- it

shoul dn't be incorporated in any documentation, and

that -- | think t

still think that

hat's our

point. | think that we

that is a valid one and it creates

any -- it elimnates any confusion associated with

potential conparisons and concl usions that can be

reached regardi ng

And | think t

risks.

hat it's consistent with the Agency's

and the Site Renedi ati on Advisory Committee's

determ nati on tha

t Tier 1 and Tier 2 and Tier 3 ought

to be | ooked at as being equally protective of human

heal th and the environnent.

HEARI NG OFFI CER HOOGASI AN: Does anyone have

anyt hing further?

MS. HENNESSEY: |

| just wanted to

cl ear up.

have a tangential question

Section 435 requires that

the site investigation report or a focused site

i nvestigation contain a di scussion of enforcement or

response actions.

That's in 740.435(b)(3).

Section 740.425, which is the site investigation

report for conprehensive site investigation does not

requi re a discussion of enforcenent or response

actions affecting the property.

I's there any particul ar

reason why in a
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conprehensive site investigation report there's no
requi renent for a discussion of enforcenent response
action?

MR. KING The reason for the distinction is
that when -- if an NFR letter is the end goal for a
conprehensive site investigation, that is going to
address all the remedial -- all the conditions at the
site that need renedial action with regards to that.
So they're all going to be addressed anyways.

Wth a focused investigation you could -- for
instance if you had -- if you had perhaps five
di fferent recogni zed conditions, recognized
environnental conditions at a site, you could choose
to do two of those and not do the other three.

Well, if there's some other activities related to
the other three, we wanted to know about them so that
there isn't the perception that in doing two of those
sonehow the other three are covered.

We want to make sure that we have an understandi ng
of what's going on froman enforcenent or response
action nature relative to those other environmental
conditions that are not being included in the program
Wth the conprehensive we don't have to worry about

that distinction because everything is brought forward
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So it was part of the ASTM

Phase | that you would do a conprehensive site

i nvestigation, you would under that nethodol ogy be

bringing forth information on enforcement or response

actions related to the renediation site anyway?

MR, KI NG

| think that's generally true.

don't know if there's a specific -- | see nods in the

audi ence that there's a specific thing in a Phase

that requires that to be | ooked at, so in essence it

is covered in rmuch -- under the Phase | issue anyways

as far as the conprehensive.

MS. HENNESSEY: Ckay,

t hank you.

HEARI NG OFFI CER HOOGASI AN: Does anyone have

anything further on that section?

(No

response.)

HEARI NG OFFI CER HOOGASI AN:  Seei ng not hi ng

let's proceed then to Section 740.440, Agency's

response to Linda Huff's testinony.

MR KING W agreed that this was an

appropriate change.

an errata that concluded that.

And we woul d be following up with

HEARI NG OFFI CER HOOGASI AN:  Let's proceed

then to Section 740.620 and the Agency's response.
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MR. KING W thought that it was -- in a |ot
of ways this was kind of a close call from our
standpoint. But we saw this as potentially creating
an additional requirement on the part of an owner
whi ch may not then be transferable or it may limt
their ability to deal with in a contractual setting.

Also it wasn't clear to us what this was supposed
to have -- what this was supposed to tell us that we
were supposed to do relative to an NFR letter.

It seenmed like this was creating sone affirmative
-- could be creating sonme affirmative responsibility
that may not have been there already. W thought that
under Cit was -- the statutory |anguage we
i ncorporated was fairly clear on this idea, and that
this additional |anguage could end up confusing the
i ssue.

HEARI NG OFFI CER HOOGASI AN M. Rieser.

MR RIESER  The Agency doesn't disagree in
concept with the idea that the obligations provided
for in this recorded No Further Renediation Letter or
deed restriction can be transferred fromowner to
owner ?

MR KING No, that's clear that that is the

case.
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MR. RIESER. Ckay, and so | take it from your
testimony that is just concern with the specific
| anguage in this location as it says that might create
ot her confusions or other obligations in addition to
what the owners agree anong thenselves in terns of --
or owners-tenants in ternms of how these
responsibilities are to be handl ed?

MR KING Right. | nean if you read this
real narrowy and you look at the term"the current
owner", well, is that specified to a specific time, is
that when the guy gets the NFR letter and he's al ways
on the hook forever? You know, so there was just
those kind of concerns that we had with that |anguage.

MR. RIESER  Thank you.

HEARI NG OFFI CER HOOGASI AN: Does anyone have
anyt hing further?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Seei ng not hi ng,
then let's proceed to Section 740.625.

MR. KING Linda Huff's testinony proposed
two changes on 625(a)(6). The first one was changi ng
the term "contami nants" to "recogni zed environment al
conditions". W thought that was a good change.

And the second one was related to just
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cross-referencing Part 742, and al though on the face
of that that seenms to be a sensible option, we thought
it was too linmting in terns of dealing with other
potentially acute circunstances or other situations
where your renediation were not based on 742.

And so this -- we thought this was -- shoul d not
be included as far as additional |anguage.

HEARI NG OFFI CER HOOGASI AN:  And will the
Agency be including an errata sheet also on the first
change?

MR KING Yes, that's correct.

HEARI NG OFFI CER HOOGASI AN:  Ckay. M.

Ri eser.

MR RIESER Wth respect to a focused NFR
letter, would the Agency agree that the discovery of
other conditions not dealt with in the NFR letter
woul dn't be the basis for voiding that focused NFR
letter? In other words, if the NFR letter dealt with
a Tank A and there was a problemw th Tank B, that
woul dn't be a basis for voiding the NFR letter for
Tank A?

MR, KING That's correct.

HEARI NG OFFI CER HOOGASI AN: Does anyone have

anyt hing further?
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MR RIESER And then the standards for --
what are the factors that you would use in voiding and
determining if sonething posed a threat to human

heal th and the environnment?

MR. KING | think generally we would be
using the risk based net hodol ogy that was -- that is
bei ng proposed for inclusion in 742, | think that's

generally where we're going to ook to to make those
deci si ons, where that nakes sense to do that.
Just the situation is if there's contacts where

| ooki ng at 742 woul d not provide any answer, then to
limt what you | ook at as 742 doesn't make sense.

MR RIESER. And the field doesn't provide an
answer in the acute threat scenario?

MR KING That's correct.

MR, RIESER: Qher instances besides that?

MR, KING W tal ked about the issue of where
you have renedi ati on measures that are not based on
the renedi ati on objectives in 742.

MR. RIESER  Thank you.

HEARI NG OFFI CER HOOGASI AN: M. Watson

MR WATSON: Are you saying then that to the
extent that soneone goes through the 742 process to

determi ne the renedi ati on objectives, that the Agency
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will then in | ooking at the appropriateness of voiding
it will use 742 including issues |like the existence of
institutional controls and engineering barriers to
deci de whether or not the voidance of a No Further
Remedi ati on based on the discovery of additiona
contami nation is appropriate?

MR KING W would use that as -- in
answering the question whether there's a threat to
human health or the environment posed.

MR. WATSON:  Ckay.

MR. WATSON: And | nean | just think -- | do
think that that is critically inportant, because if
you use that process to -- and all the methodol ogi es
incorporated in that to get to a point where you' ve
est abl i shed renedi ati on objectives, you shouldn't be
able to undo that by anything other than that Kkind of
anal ysi s.

MR KING | think that's a sensible position
to take.

MR WATSON:  Ckay.

HEARI NG OFFI CER HOOGASI AN:  |I's there anything
further then on this section or anything regarding
Mss Huff's testinony?

(No response.)
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HEARI NG OFFI CER HOOGASI AN:  Let's proceed
then to the Agency's responses to the testinony of M.
Fel dman from the Metropolitan Water Recl amation
Di strict.

MR. KING Before tal king about the specific
provi sions, there was a couple issues that | wanted to
clarify. | just thought there was a couple errors as
far as statements of what was being proposed and the
i mplications of that.

There is a -- there's a statement, and this is in
Exhibit 8 and it's in the first full -- excuse ne,
the second full paragraph on the first page of Exhibit
8.

And | ooking at the |ast sentence, there's a
statenment it begins "Though the clear |anguage and
intent of the Act and the regul ati ons being
pronul gat ed absolves the District fromliability under
state law for cleanup of these contami nated sites that
have been acquired by the District."

| think that's an overly broad statenent as to the
i npact of the Act in the regulations, and | just would
just want to indicate that we don't concur that that
is necessarily true.

As far as in |looking at the specific provisions,
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there was -- |I'Il reference it as four specific
suggesti ons.

MR. DUNHAM Can we stop there a noment?

MR. KING  Sure.

MR. DUNHAM The District is a local unit of
governnent as that is defined in this Act?
KING Right.

DUNHAM Do you believe so?

2 3 3

KING Yes.

MR. DUNHAM Does the Act relieve from
liability any local governnent that acquires property
that is contanminated prior to the purchase -- prior to
the ownership by that [ocal governnent agency?

MR KING There were some provisions
i ncl uded when House Bill 544 becanme law relative to
units of |ocal government. However, it didn't absolve
| ocal governnents for all liability relative to all
contaminated sites that they owned. And that's what
-- | just wanted to clarify that it seened to ne that
that was kind of the inplications as to where this was
getting to.

MR. DUNHAM  Ckay.

MR KING To nme this gave the inplication

that once the District acquired a piece of property,
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if it had been contam nated previously it was never
going to be liable relative to that piece of property
regardl ess of what happened.

And | nean if the District is engaged in
additional activities which contaninate that property,
wel I, yeah, there could be liability relative to that.

MR. DUNHAM It's pretty clear that the way
the Act reads, the District is not to be held -- not
to be enforced by the state against to clean up prior
exi sting contam nation. |Is that the way you
under st and t hat ?

MR KING It depends on whether they caused
it or not. |If they caused it or allowed it, then they
woul d be responsible for it.

MR. DUNHAM | understand that.

MR. KING Ckay. Looking at those specific
itens, we thought that the third one as far as
740.605(c), this was the idea of sending a copy of the
NFR | etter to the owner if he's not the RA we thought
that was really a good suggestion, and from our
standpoint it really closes the | oop on what was the
initial signoff on getting into the program and then
at the end of the process being notified as to what

the formal outconme of things were.
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The other items we were very concerned that they
were interjecting the Agency into a position of
nmedi ati ng or deciding disputes that were nore rel ated
to managenent of a piece of property or related to
liability between private parties, when our function
is -- that's not our function. Qur functionis to --
under this programto review plans to determ ne
whet her they are going to neet the requirenents of the
regul ati ons and whether you're going to have an
ef fective cleanup that's going to protect public
heal t h under the context of -- that the site has
br ought forward.

You know, for instance |ooking at the proposed
change on 605(d), the notion of an owner appealing to
t he Board when the Agency has issued an NFR letter, we
struggl ed with what woul d the appeal be based on?

I mean if the Agency has issued an NFR letter, and
that was based on the fact that the RA conplied with
the criteria of the rules, but the owner didn't Iike
that, we're struggling to see what would be the basis
for a challenge to the Agency's deci sion

I mean our decision would have been that yes, the
applicant met the requirenents of the rules, and what

woul d be the basis for a challenge in that setting.
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The other items one and two we thought were the
ki nd of concepts that | think would be excellent to
make sure are addressed in ternms of any agreenent,
that an owner and a renediati on applicant have with
regards to sites that are going to enter the program
with the Agency. They're good criteria and they
shoul d be included in an agreenent between the owner
and the renedi ati on applicant.

That may -- it would be nice to -- in essence it
woul d be nice to see a kind of a standard type
agreenment that would be -- that could give guidance to
owners relative to this issue.

But we don't want to be in a position of making
deci si ons between an owner and a renediation
applicant. That's really their responsibility as far
as we're concerned.

HEARI NG OFFI CER HOOGASI AN: M. Dunham

MR. DUNHAM  Emmett Dunham on behal f of the
Metropolitan Water Reclamation District. Can you
point me to the section of the regulations or the
portion of the Act that obligates the Agency to honor
site agreenments between owners and renedi ation
applicants?

MR KING Requires us to honor agreenents?
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MR. DUNHAM  You're saying that these
particular itenms would be appropriate for a site
agreenment between the remedi ati on applicant and the
owner of a site.

Where is the Agency obligated to honor these
agreenments? And why woul d the Agency even know of
t hese agreenents? Were is the nechani sm by which
t hese agreenents woul d be brought to the Agency's
attention?

MR KING W& wouldn't know about them we
woul dn't expect to know about them we woul dn't
necessarily want to know about them Al we want to
know is that there's a remedi ati on applicant before
us. |If he's not the owner, then he has the owner's
approval to proceed with the process that is going
forward. What conditions the owner and RA have, we
don't expect we will know. |'mnot sure we woul d want
to know.

MR. DUNHAM  What assurance is there in this
process that what the owner gets at the end of the
process is what he signed for at the beginning of the
process?

MR KING If at the end of the process

there's an NFR letter that he doesn't accept, then
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woul d assune he woul d object to it going on his chain
of title, and that there would continue to be -- be a
continued | evel of responsibility and liability
bet ween the owner and the renediation applicant.

MR. DUNHAM  \Where woul d that objection be
made?

MR. KING Typically where there's a dispute
bet ween an owner and a -- for instance a tenant
relative to a piece of property, it's governed by the
tenancy agreement, and that's -- enforcenent of that
occurs in a civil court.

MR DUNHAM But the NFR letter is given by
operation of |law presunption that the cleanup has been
adequate to satisfy state |aw, doesn't it?

MR. KING The NFR letter has -- by statute
that is a series of criteria which describe what its
i npact are, and one of themincludes a condition
relative to a representation as to -- for the
contam nants of concern, that it's acceptable for
pur poses of risk to human health and the environment.

MR. DUNHAM  And the fact that the owner at
one point signed off to the use of this process as an
adequat e nmeans of cleaning up that property, would

that not in sone cases create an estoppel argunent
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agai nst the owner enforcing later?

MR KING Well, if the owner has entered an
agreenment with the remedi ati on applicant that says,
you know, do whatever you want, we don't really care
just get a letter at the end of the process, we don't
care what that letter says, just so that it's there
and on file, yeah, it would be an estoppel argunent
t here.

But that's why the owner and the RA have to define
the nature of their relationshinp.

MR. DUNHAM |Is there any reason that you can
t hi nk of why an owner would sign off at the
begi nning of the process, assuming that a circuit
court is going to do what he wants done if he has no
other -- no assurance that the Agency is going to |let
hi m know what's goi ng on, have no assurance that his
-- apart froma contract perhaps with his tenant that
the tenant will let himknow what's going on. Wy
woul d there --

MR KING | think you're mnimzing the
ability of an owner to control what happens on his own
property. | mean if -- he certainly could it seenms to
me validly demand as a condition of the RA entering

this process that he receive periodic reports, that he
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recei ve copi es of any docunent that's submtted to the
Agency, and any document that the Agency submits to
t he RA.

I think that would be, you know, fully consistent
wi th what an owner could require.

MR. DUNHAM  But how does he stop the process
if that contract is not enforced or if that contract
is not kept? He has to go to circuit court and get an
i njunction?

MR KING Well, no, at the end of -- I'm
sure at the end of the process he can nake sure that
he has a final approval of what's happened.

MR. DUNHAM  There is no approach at this
point, is there, in the regulations or the law for an
owner to approach the Agency and say this is not going
the way | want it to go, stop the process, is that
correct?

MR. KING There certainly -- we run an open
institution, and if somebody wants to come in on an
i nformal basis and indicate to the Agency that there's
sonet hi ng am ss, that door is open, has al ways been
open.

There woul d not be a formal mechanism but for

instance if an owner cane forward and said now wait a
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m nute, this renediation applicant is not honestly
telling you the information relative to ny site, |
think that would be inportant information for us to
know. We certainly would use that as far as dealing
with the site at hand.

MR. DUNHAM If that is inmportant
i nformati on, then why are you so reluctant to
formalize the process?

MR. KING Because as | said at the
begi nning, we don't want to, be nor should we be, an
arbiter of formal disputes between an owner and a
remedi ati on applicant. That's just not our -- we just
don't see that as being our function as Environnental
Protection Agency review ng basically technica
docunents as to the | evel of renediation that should
occur at a site.

HEARI NG OFFI CER HOOGASI AN: Does anyone el se
have anything further at this point?

DR. G RARD: | have questions

HEARI NG OFFI CER HOOGASI AN:  Dr. G rard.

DR GRARD: | think this is a very inportant
i ssue protecting the property rights of an owner of a
pi ece of property. Certainly | think everyone

possibly feels that it is a very inportant issue.
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I think what the Agency's position is at the point
intinm is that you don't want to get in between an
owner and an operator and their relationship

But | do have a question here, and let me see if |
understand this process. |'mnot an attorney, but it
seenms to ne that if you have an NFR letter filed with
the deed of a piece of property, and that NFR letter
is based on sonething, |ike say an engi neered barrier
or an institutional control, what you really have is a
pol lution easenent on that piece of property that wll
restrict some of the future uses of that property, at
| east for a particular piece of tine.

It's no different than say a road easement or a
sewer easenent or a power |ine easenent across a piece
of property, it's registered in the county and it does
restrict what the owner can do with that piece of
property.

Now, given that --

MR KING | would agree with that
characterization, | think that's accurate.
DR A RARD: Oh, thank you. 1'mglad that

worked. Are you an attorney?
MR KING Yeah, | still am

DR J RARD: Well, that helps. Ckay, so if
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that's the general principle involved, now let's say
an owner signs off on a Renmedial Action Plan at the
begi nni ng of the process which does not envision using
institutional controls or engineered barriers.

During the process can the renedial applicant in
negotiation with the Agency anmend that plan so that at
the end of the process when the NFR letter is
registered with the county, with the deed, that now we
have it based on an engi neered barrier or an
institutional control, in other words, we have a
different sort of NFR letter than the owner had signed
off in the beginning. 1Is that possible in this
process?

MR KING It is possible to nove all the way
down the line with that occurring, but you can't get
to the final end point. Because that NFR letter, |
don't see how the NFR letter gets filed on the chain
of title without the owner saying that's okay to have
that happen. And if that letter doesn't get filed,
then the letter is void, | nean it never goes into
effect.

DR G RARD: Well, can you show ne where in
the regulations it says that the letter cannot be

filed without the owner's signature?
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MR. KING In the regul ations, no, because
don't think that is addressed in these regul ations,
because that's -- | believe that's an issue of rea
estate practice. And it's not sonething that's
directly addressed here.

DR. G RARD: Wy can't it be addressed? |If
the owner's permission is required before the NFR
letter can be filed, why is it not in the regul ations?

MR KING W had reached a concl usion that
that was an issue that would be governed as a matter
of real estate law and the criteria that go along with
recordi ng docunents.

W were just reflecting on, you know, if for
people who -- for instance they filed bogus nechanics
liens on pieces of property, | nean they're subject to
prosecution for doing that, and there's various rea
estate laws that control the whole notion of what
appears on a -- on title to a property.

You know, nonetheless, | think you have hit on a
very inportant and precise point about how you make
sure that the owner has signed off on this going on
his chain of title to make sure that this all has
fl omwed back properly through to the beginning, and

think that's something that we need to take a | ook at
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and think about.

DR. G RARD: Thank you. In terms of when
you're tal king about closing the loop, | would agree
that maybe a signature at the end woul d take care of
sonme of the problenms raised by the District w thout
you getting in between, you know, the owner and the
operator of that piece of property, the owner and the
applicant.

MR KING Right.

DR. G RARD: Thank you.

HEARI NG OFFI CER HOOGASI AN: M. Dunham

MR DUNHAM First of all | would like to
thank Dr. Grard for comng to the crux of ny argunent
inthe first place. 1In the second, if |I can quote
Section 58.8, duty to record of the Brownfield Act.
The RA receiving -- Section A says, "The RA receiving
a No Further Renediation Letter fromthe Agency
pursuant to Section 58.10 shall submit the letter to
the O fice of Recorder or the Registrar of Titles of
the county in which the site is located within 45 days
of receipt of the letter. The Ofice of the Recorder
or the Registrar of Titles shall accept and record
that letter in accordance with Illinois law so that it

forms a permanent part of the chain of title for the
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site.”
It is the RA that does the submission and it is

the recorder that records. The owner is not --

MR. KING That was in accordance with
I1linois law. The key phrase in there was "in
accordance with Illinois |aw'.

MR. DUNHAM \here is the owner's pernission
to do this included?

MR KING Well, that's what we were -- |
t hought | just tal ked about that before. | mean
that's the concept of the civil law and real estate
| aw deal ing with what was authorized to be recorded
for purposes of Illinois |aw

MR DUNHAM But this is authorized to be
recorded by state | aw.

MR KING But it says in accordance with
Illinois law, and if there's a -- if there is an
Il'linois law that says you can't do it this way, or
you have to have the other approval, or you can't file
bogus docunents that haven't -- that doesn't have the
proper approval, then it would seemto nme that, you
know, that would still control.

MR. DUNHAM  Can you point nme to the | aw that

says that an RA cannot file a remediation -- a No
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Furt her Renedi ation that was obtained legitimtely
fromthe Agency, that it not file a site agreenent
with an owner?

MR KING Can | site to you that |law? Well
there's no law that has that kind of specificity that
| know of --

MR. DUNHAM That's precisely my problemis
there any -- why then do you believe that the owner
shoul d have no right to approach the Agency to
participate in any way in this progranf

MR. KING Again |I'mjust kind of repeating
nyself at this point, and that is the notion of we
don't want to -- we don't want to be involved in
arbitrating di sputes between an owner and a RA. |
t hi nk Board Menber G rard has as you noted really hit
on the crux of the issue, and that is putting a
provision in here that requires owner approval as to
that NFR |l etter being filed. And we rmade a conmit nent
that we would | ook at that issue to see if there's a
good way to do that.

| don't know what nmore | can -- | or anybody el se
up here can say on that issue.

HEARI NG OFFI CER HOOGASI AN: Does anyone have

anything further then at this point?
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M5. HENNESSEY: | just am wondering whet her
you consi dered dealing with this term di scl osure by
requiring for exanple the RAto certify his pending
application that they had disclosed to the owner of
the property that as part of this process the scope of
the renedi ati on coul d be changed or that restrictions
on the use of the property could be inposed.

MR. KING W had not considered putting that
ki nd of disclosure statement on here. W just hadn't
t hought about doing that at this point.

MS. HENNESSEY: That's sonething to consider.
"' m not necessarily advocating that, but that's
sonet hing that you might consider.

MR KING Thank you.

MR WGHT: My | ask would you consider that
in lieu of the prohibition of the filing of the NFR
letter as an alternative to that suggestion or in
addition to that suggestion or --

MS. HENNESSEY: | haven't -- | don't know as
| sit here right now which is the better solution.

MR WGHT: Sonething nmore to think through.

M5. HENNESSEY: But | guess sonme of the
concern seens to be that sonmeone unwittingly m ght

sign -- might agree to allow soneone el se to renedi ate
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their property w thout understanding some of the
things that M. Dunham has raised, that the scope of
the renedi ati on coul d be changed from conprehensive to
focused, or that you might end up with some
restrictions being placed on the use of your property.

And that one potential solution, and |I'mnot sure
whet her it's a partial solution or a conplete
solution, would be to require some kind of disclosure
up front.

MR KING Normally it's been our experience
that people are very careful when it comes to signing
agreenents relative to environnental issues. |If they
weren't we wouldn't have this programhere to begin
wi th, and people would have just gone about
transacting property without regard to environnental
i ssues.

And the whol e reason why we have this program here
now i s because people are very attuned to
envi ronnental issues and they -- when they're managi ng
real estate and engaged in real estate transactions.
So it isn't -- | don't think it's quite as dire a
picture, you know, as is being presented. | think
nost owners are extremely careful in regard to these

ki nds of issues.
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HEARI NG OFFI CER HOOGASI AN:  Dr. Grard?

DR G RARD: | do have a final statenent in
that regard. | would not consider a disclosure
requirenent up front as substituting for an owner's
signature at the end of the process. But | don't
think it should be something very conmplicated. Maybe
there's a way that to wite in there some | anguage
that if the RAis not the owner of the property, that
the RA nmust have an owner's affidavit which approves
filing the NFR with the deed.

I'"'mnot |ooking for anything conplicated, but I
t hi nk sonet hi ng sinple woul d show that the owner is
signing off on something being filed on the deed for
the property at the end of the process.

MR. KING Yeah, | think we really understood
the point you were naking, and as we were saying
before, | think it's sonething we really -- it nakes a
| ot of sense to have that kind of way of closing the
| oop on this.

DR. G RARD: Thank you.

HEARI NG OFFI CER HOOGASI AN:  Anyt hing further
on that point then?

MR. DUNHAM  There's one ot her point that

wasn't specifically nentioned, it was specifically
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written into your comments but it wasn't specifically
nmentioned this norning. That the Agency objects to
t he | anguage regardi ng changes in the renediation, in
the agreenent, mmjor nodifications to the agreemnent.
Based on the fact that the Agency does not have
any idea of what the parties agreed to, don't you
bel i eve that the original subnission to the Agency
that is signed by the owner woul d be evi dence of what
the parties agreed to initially?

MR KING If you look at 210(a)(3) where
there's a discussion of what happens where the
applicant is a person other than the owner of the
renediation site, it sets out what's required to be
subnmitted

So based on this we wouldn't know all these other
i ssues based on that initial application. MR.
DUNHAM  So you're saying at no point is the owner
required to give perm ssion to any renedi al action
ot her than an investigation, an investigation into
renedial activities? The report shouldn't be
presented to the owner to determ ne what renedi al
action is originally planned?

MR KING This is the initial application

MR, DUNHAM  Exactly.
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MR KING Well, | think what you're
suggesting is that with each step of the process the
rul es should require the RA to go back to the site
owner and get a signoff for each plan and each report
that's being submitted | guess is what you're
suggesti ng.

MR. DUNHAM No, that actually is not mny
intent. What the intent of these | anguage changes was
to the extent that the remediation applicant is
nmodi fying the agreenment to provide less to the owner
than the owner originally signed off on the origina
pl an, then the remnediation applicant was required to
get the owner's pernission to do |ess than he
originally prom sed to do.

MR. KING But there's no way for us -- what
that really requires then for us to do is to accept a
copy of whatever agreenent exists between the RA and
the owner and then be nonitoring that agreenent to see
whet her the RA is doing things inconsistent with that
agreenent .

MR DUNHAM That's one way to do it.

Another way to do it is to accept the origina
application as to the -- as to be -- pardon nme, accept

the original application as the intent of the owner to
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the final product, what the owner expects as a fina
product. And anything that nodifies that to the
detriment of the owner needs to have the owner's
addi ti onal consent.

MR KING Well, if you ook at | believe
it's (a)(6), there it's -- you know, there has to be a
statement by the RA as to the type of No Further
Remedi ati on determinati on he's seeking. Excuse nmne,
it's under 5, (a)(5). The statement of the nature of
the No Further Renedi ation determ nation requested.

MR. DUNHAM But that's subject to
nodi fication through the process, is it not?

MR. KING Well, yeah, but I would --

MR. DUNHAM And those nodifications coul d
provide for engineered barriers that were not provided
for in the original application, or could provide for
a change froma Tier 1 to a Tier 2 or Tier 3 approach?

MR KING The question is assunming | think a
| evel of know edge that is not necessarily known at
the point that the person enters the process.

MR. DUNHAM That is precisely the problem
The owner signs off before the site contamination is
fully known, and he has no further attenpt at input

into the process until the remediation is signed and
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seal ed, delivered and recorded, as these regul ations
are now witten as | read them Do you read them
differently? If so could you tell ne where the
owner's input comes in?

MR. KING | guess your question is confusing
me. Maybe |'m not understandi ng your question. |
guess I'mgetting confused because | just feel like
I''mcovering the sane ground over and over again and
I'"mnot coming up with anything -- | don't know if
you're asking the same question and |I'mjust m ssing
the point of it, or it's a different question and that
"' m not under st andi ng.

It seems frommy perspective | just keep comng
back to the sanme kind of concept, that we don't want
to be in the mddle of that kind of -- a dispute
bet ween the renedi ati on applicant and the owner, and
that they need to decide, nake those kind of decisions
up front before they cone to the Agency as to the
nature of how they see this program going forward.

HEARI NG OFFI CER HOOGASI AN: M. Fei nen then
has a questi on.

MR FEINEN: On the initial approval, M.
King, if the owner -- howis that brought to you, is

it the RA that says | have approval fromthe owner or
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is it some kind of statenment fromthe owner?

MR. KING The way -- do we have an exanple
of a forn®

MR. EASTEP: We'll have an application form
and on it there will be blanks identifying the
renedi al applicant, and there will be another space on
there identifying the ower if different than the
renedi al applicant, and with a signature and title.

MR. FEINEN: | guess what |'m working towards
is if the owner has some way of contingent approval on
t he applicati on not changi ng, how woul d the Agency
handl e that?

MR EASTEP: When the original application
cones in, it doesn't have the |evel of detail that M.
Dunhamis referring to.

MR FEINEN: So basically the RAwill fill
that out then?

MR. EASTEP: Arguably you woul dn't have any
clue as to what your remedi al objectives are when you
first come in, and you'd have to figure out whether
they're Tier 1, 2 or 3 and whether you have an
engi neering or need an engi neering control, that
evol ves during the process.

MR FEI NEN: Thank you.
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HEARI NG OFFI CER HOOGASI AN:  Dr. Grard.

DR. G RARD: Well, let me ask a question in
that regard. If you were -- if you require an owner's
signature at the end of the process before the NFR
letter can be recorded, and let's say you go through
the process and the NFR letter is based on an
engi neered barrier, the owner does not sign that NFR
letter, what would the RA then have to do to get an
NFR letter that the owner would agree to? Would they
have to go back to the begi nning of the process with
t he Agency?

MR KING | guess it would depend on the
nature of the dispute they had. You know, if it
turned out that the owner wanted three feet of cover
instead of two feet of cover, and we said two feet was
okay, then | suppose that would be pretty sinple as
far as a change.

| think it woul d depend upon the extent of the
change proposed as to how far back in the process
they'd have to go.

| nean if it turned out that the owner wanted a
conprehensi ve rel ease as opposed to a focused rel ease,
wel |, then again, you would have to go all the way

back to the start and start over.
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DR. G RARD: But still as long as the owner
has the final signoff, the owner can control what, you
know, what kind of remedial action actually takes
pl ace on that property?

MR KING Right.

DR. A RARD: Whether it's a focused or
conpr ehensi ve, whether you have two feet or three feet
of parking |ot.

MR KING Right. W believed that was an
i ssue that was dealt with as a matter of civil |aw,
but | think you made the excellent point that maybe we
shoul d go ahead and directly address that point in the
context of these rules.

DR G RARD: But if we have that final
signoff, it would take care of nobst of the scenarios
that the District is pointing out, is that correct?

MR. KING That was -- that would be ny view.

DR. G RARD: Thank you.

HEARI NG OFFI CER HOOGASI AN: Let's go off the
record for one mnute.

(Of the record discussion.)

HEARI NG OFFI CER HOOGASI AN: Let's take a

break, we'll take lunch and resune at 1:00.

(A recess was taken for lunch.)
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HEARI NG OFFI CER HOOGASI AN: Wiy don't we go
back on the record. | believe we left off, | think we
were done wapping up with the Agency's responses on
Fred Feldman's testinmony. M. King.

MR. KING One short coment. W were just
revi ewi ng the suggestion that was made by Dr. Grard,
and | think we're going to end up addressing that in
sone fashion.

We were discussing though that we may not address
that issue in the subpart that deals with the NFR
letters, that we may decide to put it in -- that it
nm ght be nore appropriate to include it in the section
that deals with renedial action conpletion reports.

That would be a place where an owner woul d know
that the renediation is conplete, everything' s done,
and now they're making that presentation to the Agency
for final signoff.

So at least -- we have to do sone nore work on
that to see howit all procedurally fits together, but
we nmay see that concept not quite at the place we
tal ked about before the lunch break

HEARI NG OFFI CER HOOGASI AN:  Ckay. Anything
further then?

MR. DUNHAM  Yeah, | have one very short
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guestion then to ask. At that point all the remedies
and all the renedi ati on has been conpleted to -- at

| east to the point where the Agency is being asked to
approve what's been done?

MR KING That's correct.

MR. DUNHAM  Thank you.

HEARI NG OFFI CER HOOGASI AN: Al right then
let's proceed to the I ast three questions that we have
remaining fromthe first hearing. And | believe the
first question, actually all three questions are the
Site Renediation Advisory Committee questions, and the
three questions are 59, 60 and 68. Those were al
referred to Gary King and they all pertain to Section

740. 600 and subsections of that section

MR WGHT: |I'mnot sure that we deferred
number 60. | don't have any note or recollection of
that. | guess if we did we could -- is that your

recollection, M. Rieser?
MR RIESER |I'mnot sure we were able to get
t hrough those questions in a good way. | don't
renenber 60 specifically one way or the other. But |
think a lot of these -- just a minute, please.
No, we did not cover that. W have confirmation

that we did not cover that.
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MR WGHT: W did not cover 607

MR RIESER  No.

HEARI NG OFFI CER HOOGASI AN: M ss Rosen

M5. ROSEN:  Yes. M. Wght, you might recal
that we started in this area and then stopped short of
conpl eting discussion, and that's one reason why your
notes might not reflect whether or not that was
answered or not. But why don't we proceed with 59 and
then determnine where we need to go fromthere.

HEARI NG OFFI CER HOOGASI AN: Wy don't you go
ahead and read 59 into the record, please.

MS. McFAWN:  Before you do that, ny notes
show t hat testinony about 59 was stricken, is that

correct? That we did have sonme testinmony and that was

stricken?
MR WGHT: There was sone testinony on that.
MS. ROSEN:. Yes, you're right, you're right.
M5. McFAWN: | just wanted to confirmthat.

MR. Rl ESER: And | think fromthat point it
seened better that we defer the questions on that
i ssue, which included 59 and 60, until M. King could
be present.

HEARI NG OFFI CER HOOGASI AN:  That's correct.

MR RIESER WII| the Agency state that it
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will not require contam nants of concern remaining on
the site to be specifically identified in the NFR
letter?

MR. KING Generally what we're going to be
doing is we're going to -- in the NFR letter we'll be
cross-referencing back to the conpletion report that
will be the general rule instead of putting specific
numbers in the NFR letter.

However, there will be sone cases in which it wll
be necessary to put specific nunbers in there, and at
| east two that came to mind were first if you had a
situation where post renediati on nonitoring was
necessary as a result of the -- what's dealt with in
the conpletion report and the NFR [etter, and that
kind of issue is specifically provided for in
610(a) (6) .

And then another situation would be -- it could be
that the renediation applicant has requested that
speci fic nunbers be included, and that's sonething
that's allowed for as well under 610.

MR RIESER  Thank you. Wth regard to 60,
will the Agency state that there will be no | anguage
in an NFR letter issued follow ng a conprehensive site

i nvestigation which will limt the terms of the letter
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to the environnental conditions identified at the
site?

And to give an exanple of this, it would be in a
situation where you had a conprehensive investigation
that identified say Tank A and Tank B, but it was a
conprehensi ve investigation that thoroughly eval uated
the site and denonstrated that those were the only two
recogni zed environnental conditions at the site, and
the question is would the letter say based on the
anal ysis of Tank A and Tank B we've resolved there's
no risk associated with Tank A or Tank B, or would the
| etter say based upon the full investigation is the
site free of risk as appropriate for the uses being
made of the site?

MR KING |'mnot sure that the |anguage
entirely catches the concept, but it would be the
second opti on.

MR R ESER So it would be the broader
| anguage and not speak specifying the recognized
envi ronnental conditions that were identified, not
recognizing and linmting it to the environnental
condi tions that were recognized?

MR KING Right. O course that's

recogni zi ng there might be other conditions relative
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to the NFR

MR RIESER  Understood, understood. Thank
you.

HEARI NG OFFI CER HOOGASI AN: Does anyone have
any followup at this point?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Al'l right. Then
turning to number 68 | believe that was the next
guesti on.

MR. RIESER. \What inpact will release of the
cont am nant of concern subsequent to issuance of an
NFR | etter have upon the existing NFR letter?

MR KING | think generally it will not have
an inmpact, but there will be sone situations where
think it could inpact the existing NFR | etter, and
think that really the -- because this will be your
next question, the factors and criteria that woul d be
key in looking at that issue is whether the -- that
subsequent di scovery tends to inpact the nature of any
assunptions or conditions that went into the NFR
letter itself.

And to give you a couple of exanples, under -- if
you're | ooking at for instance under the T.A C O

process, if you had a Tier 2 calculation, it could be
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based on certain assunptions relative to the
environnental nedia involved, and if you had a spil

of something like an acid waste, that could tend to --
that woul d be subsequently -- rel ease woul d be
subsequent contaninants, but that could then tend to

i mpact the nobility of the other contami nants in the
environnental nedia, and thus it would -- you'd really
have to | ook at the entire nature of what has happened
at the site.

MR. RIESER. So the only situation that
you're envisioning that there would be a potentia
where the Agency woul d seek to void the letter is if
this subsequent rel ease created sone inpact on the
prior release that would either nobilize it in some
fashion or make it behave in some ways that wasn't
expected when the previous NFR letter was issued?

MR KING | think that's a fair
characterization.

MR. RIESER. Are there other exanples of when
a subsequent release would result in a voiding of the
NFR letter?

MR. KING Let me -- a second exanple would
be if you just take a site where the contam nant of

concern was benzene, and the determ nation relative to
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the renedi ati on objectives for benzene was based on a
certain level of contaminants in the soil, and so
that's okay. And you could have a second rel ease, and
that second rel ease could i ndependently still be okay,
not violate -- not cause any problens in and of

itself, but the conbination of the two rel eases

t oget her ni ght cause an exceedence of the criteria for
benzene.

MR RIESER. So isn't it another way to say
that if the second rel ease adds additional problens or
conditions to the site that really weren't dealt with
with respect to the first release, that in dealing
with the second rel ease you' d have to cope with those
conditions as well in order to get a second NFR
letter?

MR KING | think that's true, and whether
we woul d necessarily go to voiding the first NFR
letter, | don't know that that would have to be the
case. But, you know, we were looking at it in terms
of the way the statutory provision was set up, that
that is a possibility.

MR RI ESER Okay.

MR. KING Could | give you a third exanpl e?

MR RIESER  Sure.
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MR KING A third exanple would be a
situation where relative to the first release or the
first set of circunstances you cane up with an
engi neered barrier, let's just say it was a soil cap
of some sort, the subsequent rel ease occurred on top
of that soil cap, and to renediate that second rel ease
you had to dig up the cap that was controlling the
situation on the first context, again that would open
up consideration of the first situation

MR RIESER And if you didn't replace it
appropriately, that would open up the consideration of
the --

MR. KING Right.

MR. Rl ESER: Thank you.

HEARI NG OFFI CER HOOGASI AN:  Are there any
further foll ow up questions then?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Seei ng none then
that would conclude the prefiled questions that we had
filed for the first hearing.

It's ny understanding that there are sone
remai ning i ssues with regard to Section 740.530
remai ni ng from yesterday.

MS. ROSEN: Yes, there are.
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HEARI NG OFFI CER HOOGASI AN: Wiy don't we go
ahead and take those issues right now

M5. ROSEN: Okay. W have a series of four
gquestions we'd like to pose to the Agency.

HEARI NG OFFI CER HOOGASI AN: Ckay, why don't
you pose those questions.

M5. ROSEN: Okay. Question number one. |Is
the Groundwat er Managenent Zone established pursuant
to Section 740.530(a) applicable to contam nants of
concern for which the remedi ati on applicant has
denonstrated that the groundwater pathway has been
excluded pursuant to Part 742 subpart (c) or subpart
(i)?

MR KING | think that is correct, and |et
me give just a little bit of explanation with regards
to that.

The provision di scusses, 530(a) discusses
groundwater that is the subject of the Renedial Action
Pl an, and the whol e concept under T.A.C. O is that
there's various nethodol ogi es by which you can devel op
a plan to be able to deal with contami nation. And the
subpart (c) or subpart (i) which is Tier 3 have ways
of excluding that, and, you know, exclusion of a

pat hway woul d be a way of addressing groundwater such
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that it would qualify under this.

M5. ROSEN: Okay. Question number two:

Wul d the remedi ati on applicant nake this excl usion
denonstration in the renedi ati on objectives report?

MR. KING Yes.

M5. ROSEN: Would the approval of this
denonstration be included in the Renedial Action Plan?

MR KING That's correct, that would be --
the plan would be referencing the report, so it would
becone part of that.

MS. ROSEN: COkay. |Is the relief provided in
Section 740.530(d) also applicable to such
cont ami nants of concern?

MR. KING That would be correct.

MS. ROSEN: Thank you.

HEARI NG OFFI CER HOOGASI AN:  Are there any
further follow up questions then at this time?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Ckay. Seei ng
none why don't we go ahead then to -- we have the
prefiled questions of @ enn Sechen on behalf of the
Chi cagol and Chanber of Conmerce. |'mjust going to go
ahead and read question nunber one into the record.

M5. MFAWN:  |Is that how you want to proceed?
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Why don't we go off the record.
(OFf the record discussion.)

HEARI NG OFFI CER HOOGASI AN: W' re back on the
record. There's three pages of prefiled questions, or
actually two and a half, and the Agency can answer
them as they feel appropriate. They knew they were
prefiled, and M. Sechen is unable to be here today.
| said | would read theminto the record for him and
ascertain what answers we might be able to get from
the Agency on these, if they haven't already been
answered in either the first hearing or this hearing.

So question nunber one. W have reviewed and
agree with the concerns raised by the prefiled
questions of the Metropolitan Water Reclanation
District of Geater Chicago and in that regard ask the
followi ng questions: A In the circunstance where
the RA and the owner are different persons, and
recogni zing that the vast majority of the Brownfield
sites in the Chicagoland area will redevel op one by
one inrelatively small parcels and under a w de
variety of contractual relationships between owners
and devel opers, is it not preferable to pernit a |lega
or equitable owner to participate in the process and,

pursuant to Section 740.225, to allow said owner to
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wi t hdraw consent for participation?

MR. KING W don't have anything to add
beyond what we said this nmorning on the subject.

HEARI NG OFFI CER HOOGASI AN:  Ckay. And B. In
the circunstance in A above, and realizing that it may
not be desirable for the Agency to becone entangled in
a rel ationship between owners and devel opers, is it
not sufficient for the Agency to be given authority to
stop or even terminate the process in the circunstance
where | egal or equitable owners and the RA voice
di sagreenent rather than proceed to inpact what are at
root primarily the rights of the owner?

MR KING Again we really don't have
anything to add to what was said this norning.

HEARI NG OFFI CER HOOGASI AN:.  And C. In the
circunstance in A and B above, and realizing that the
owners sonetinmes have contractual disputes with
devel opers, should the owner have the right to al
i nformati on regarding the owner's property rather than
continue the Agency's current practice of permitting
the owner to obtain only that information which may be
subject to the Freedom of Information Act?

MR KING W didn't talk directly about the

Freedom of Information Act this norning, but again
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really think we discussed this issue.

HEARI NG OFFI CER HOOGASI AN:  Let's go to
guestion two.

DR. G RARD: Could I just ask a clarifying
guestion?

HEARI NG OFFI CER HOOGASI AN:  Sure.

DR G RARD: Once a Remedial Action Plan is
filed with the Agency, is that public information?

MR KING Yes, sir.

DR. G RARD: Thank you.

HEARI NG OFFI CER HOOGASI AN:  Number 2.
Real i zing that a devel opers carrying costs for a
property or an option thereon can be significant, and
that such costs are frequently the cause of
redevel opment not proceeding, is the Agency able to
proceed with the process in all due haste and keep the
time limts proposed in Section 720.505 intact?

MR KING It's our intention to neet the
statutory and regulatory restrictions that we' ve set
forth.

HEARI NG OFFI CER HOOGASI AN:  And t hen nunber
3, Section --

MR. WGHT: Could you hold on just a second,

pl ease?
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HEARI NG OFFI CER HOOGASI AN:  Ch, sure, go
ahead.

MR. KING Can we go back and clarify?
just want to make sure that -- M. Eastep was
indicating to me in response to M. Grard's question
we don't want to go on and | eave an issue hangi ng.

Sonetines a Renedial Action Plan will come -- will
be presented with proprietary information in there,
and that information would be subject to disclosure
only in the context of where it can be under the terns
of the Freedom of Information Act.

And we're not going to disclose proprietary
i nformation which has been determ ned to be
confidential so --

DR G RARD: 1Is there a process in these
rul es for how you decl are sonething, certain aspects
of that to be proprietary information?

MR KING If you |look at the Freedom of
Information Act, there's various criteria and
procedures for those things, and we would span it upon
those in our internal rules that we have, that explain
the procedures and the process by which sonebody
requests sonmething to be held confidential, and how we

woul d then nmake that determ nation
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MR WGHT: | just might just clarify when he
says our Agency internal rules, by that we nean
i nformal rules adopted by the statutory procedure for
public hearings and that sort of thing.

So they're not -- it's not just internal Agency
policy, they're actual rules. | don't have the
citation for you, but they do exist, they're Secretary
of State rules, Agency rules through the Secretary of
State procedures.

So it's a very formal process which we're bound to
uphol d and foll ow

DR. d RARD: Thank you. If you could provide
those citations at sone tine.

MR. WGHT: Sure. Wuld that be okay in the
context of our witten conmments?

DR. G RARD: Yes, that would be very nice,

t hanks.

HEARI NG OFFI CER HOOGASI AN. M. Dunhan?

MR DUNHAM | guess | need to ask would
there be any information that would affect the
fundanental property itself or any restrictions on use
of the property that woul d be withheld fromthe owner
under any circunstance that you can think of?

MR EASTEP: Usually a lot of the stuff we
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see has to deal with treatnment technol ogy, where
sonmeone will conme in and their particular process wll
be proprietary on how they're going to treat the waste
or solidify it or whatever they do, and so we'll see
that information. But the part that's proprietary
woul d be withheld, and so I don't know of anything
like -- environnental data, that's all public

i nformation.

MR. DUNHAM  Well, other proprietary
information I could think of would be the processes of
t he person thensel ves, of the tenant perhaps, a
particul ar process within the tenant's plan that mght
be proprietary, but that goes with the tenant. So
regardi ng the fundanental property itself, the
contami nants on the property, the restrictions on the
deed to the property, none of that informtion would
be kept secret under any circunstance?

MR EASTEP: Not that | would be aware of.

HEARI NG OFFI CER HOOGASI AN:  Anyt hi ng further
then at this point?

MR WGHT: Normally the way that works is
that the person subnmitting the document has to declare
that that information is proprietary and provide a

justification under the rules. So they initiate the
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process.

It's not a situation where we | ook at it and nake
sone i ndependent determ nation. They have to declare
to us that they believe it falls within that
privil ege.

And then part of what our procedural rules do is
tell us how to make a determ nation as to whether
they've justified that claimor not. So | think, you
know, if sonmebody nakes that claim we have a duty to
|l ook at it independently and see if we agree whether
or not the claimis justified. And if we disagree
with the individual that it is justified, there is an
appeal process. So that's the way that would run
itself out on a case by case basis.

MR. DUNHAM Is that claimever subject to
chall enge by a third party?

MR WGHT: | can't tell you for sure,
don't know.

MR DUNHAM | believe it is, too.

HEARI NG OFFI CER HOOGASI AN:  Anyt hing further
t hen?

(No response.)
HEARI NG OFFI CER HOOGASI AN:  All right, 'l

proceed with question nunmber three. Section
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740.505(d) allows up to 90 days for Agency review of
any plan or report. Does this review period include
time allowed to the RELPE for review, Section 505(qg),
or is the total tine for review a sum of the RELPE
time, up to 45 days, plus the Agency time, up to 90
days? W are concerned that too |ong of a review
peri od may be negate the success of some property
transacti ons.

MR EASTEP: It would include the tine
all owed for the RELPE pernit.

HEARI NG OFFI CER HOOGASI AN:  And nunber four
Section 740.235(c) provides that the RELPE submit
plans directly to the Agency. This inplies that the
contractual relationship between the RELPE and the RA
i ncludes a close working relationship during the
devel opnent of plans and reports.

We support this working relationship as a neans to
facilitate the progress of site renmediation. 1Is this
a correct interpretation, or is the role of the RELPE
sinply a review function as assigned by the Agency
after plans are subnitted by the RA to the Agency?

MR, EASTEP: | don't believe that's a correct
interpretation. W perceive the RELPE s function

closer to the latter, it's a review function
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supervi sed by the Agency.

HEARI NG OFFI CER HOOGASI AN:  Okay. Thank you.
Then -- oh, M. Rieser?

MR. RIESER Yes. Wen you say you don't
agree, you're not saying that you don't expect the
RELPE and the RA to have a cl ose working rel ationship,
do you?

MR. EASTEP: The cl ose working relationship
referred to here tal ks about the relationship during
t he devel opnent of plans and reports, and no, | don't
agree that -- that's not the RELPE s function, to help
devel op plans and reports that the RELPE in turn wll
be revi ew ng.

MR. Rl ESER: Okay, thank you.

HEARI NG OFFI CER HOOGASI AN:  Are there any
further points on that then?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  All right. And
nunmber five, does the Agency feel that it is
appropriate to require | aboratories to nmeet ninimm
standards, such as the accreditation by the American
Associ ation of Laboratory Accreditation, and to be
required to carry a mninumlevel of errors and

om Ssi ons i nsurance?
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MR KING | think the issues that are
presented in this question are really ones that go
beyond the scope of this regulatory proposal, and it's
really a totally independent thing.

MR RIESER | think actually this issue is
addressed in testinmony, |'mnot recalling whose
exactly, but there was a di scussion of the need for
| aboratory or useful ness of |aboratory accreditation
in sone of the testinony and that would play a role in
how t hese t hings woul d be devel oped. | mean |' m not
sure it's relevant either, but it certainly was part
of the testinony that the Agency provided.

MR KING It's useful, but the way the
question is phrased here is one of whether it's
appropriate to require laboratories in the context of
this proposal to neet nininum standards and, you know,
there is a process going on | ooking at these
accreditation i ssues as sonething that Bob O Hara
di scussed in his testinony. But it's not something
that, you know, we would be specifying here at this
poi nt .

HEARI NG OFFI CER HOOGASI AN:  And then just as
a followup on this was question A does the Agency

feel that such a requirenent is appropriate under the
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current |egislation

MR KING Not under Title XVII

HEARI NG OFFI CER HOOGASI AN:  Ckay. That was
all the prefiled questions then on behal f of
Chi cagol and Chanber of Conmerce.

And we just have a couple remmining questions |
bel i eve that Board Menber Hennessey has to ask, so why
don't we proceed ahead to those.

M. Rieser, did you have a question?

MR. Rl ESER: One additional question also,
but I'mwilling to wait until after M ss Hennessey is
done.

MS. HENNESSEY: If it -- does it relate to
sonet hing we were just tal king about, and if so if it
makes nore sense to --

MR Rl ESER It does not relate to what he
was tal ki ng about.

M5. HENNESSEY: Ckay, | have a couple
foll owup questions that | had and that other people
on the Board have asked ne to ask. First of all on
740. 215 there's a di scussion of procedures for
approvi ng or denying the application and agreenent.
What happens if the Agency fails to approve or deny an

application within 30 days?

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

280

MR. KING 215, 740.215 does not appear to
provi de an answer to the question you've raised. It's
clear it's not approved automatically. W were just
conferring, | think we may have a sinilar type of
i ssue under the new proposed LUST regul ati ons, because
there's a situation as well where the Agency if we
m ss a deadline then it's not an automatic approva
there either.

What happens at that point, and I don't recall as
we sit here exactly how we handl ed that in the context
of those rules, but that's something we could go back
and | ook at and see if that gives us any additiona
gui dance as to how to handl e that issue here.

MS. HENNESSEY: Ckay, so it is your intention
if the -- in your next round of errata sheets to make
that clear one way or the other where it's an
aut omati c approval or automatic denial?

MR KING O sonething.

MS. HENNESSEY: Ckay. Obviously you woul dn't
want to have an applicant hangi ng out there and not
hearing one way or the other and al so not having any
appeal rights as a result.

MR, KING That's correct.

HEARI NG OFFI CER HOOGASI AN: M. Rieser has a
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poi nt .

MR. RIESER. Isn't there |language in the
statute that says that a renedial applicant can appea
a nondeci si on by the Agency or a denial, and that
that's how these things are handl ed, that we did not
have default approvals or default denials under this
title, but we provided that a denial could be appeal ed
or a nonaction within the tinmefranme could be appeal ed,
and so that that woul d be the choice of the renedi al
applicant? I1'mtrying to find | anguage here to --

MR WGHT: | don't recall the |anguage with
regard to nonaction. Did you find something?

MR EASTEP: No, | can't find it.

MR WGHT: There isn't in the specific case
of the issuance of the NFR letter, for exanple it
i ssues by operation of lawif the Agency doesn't issue
the NFR letter, but | don't recall anything like that
with regard to the plans and reports.

MR RIESER If you look at 58.7(d)(5) it
states that all reviews undertaken, I'mnot -- |'1l|
read it and we're going to have to wonder whether this
applies to this specific question that M ss Hennessey
is asking. Al reviews --

MR KING Didyou say (e)(5)?
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MR RIESER (d)(5). Al reviews undertaken
by the Agency or RELPE shall be conpleted and the
deci si ons conmuni cated to RA within 60 days of the
request for a review or approval. The RA may wai ve
t he deadl i ne upon request fromthe Agency. |If the
Agency di sapproves or approves with conditions the
pl an or report, or fails to issue a final decision
within the 60 day period, and the RA has not agreed to
a waiver of the deadline, the RA may within 35 days
file an appeal to the Board.

MS. HENNESSEY: \What was the citation on
t hat ?

MR. RIESER: 58.7(d)(5).

MS. HENNESSEY: One question | woul d have
about that is that this refers to a plan or report, it
doesn't refer specifically to an application, which is
t he subject of 740.215.

MR WGHT: Well, | think we will take
another look at it as Gary said, but | think we would
be inclined to just handle it that if we failed to
neet the deadline, it would be deened a denial and an
appeal abl e issue. And | guess the outconme of that
appeal would be that the Board woul d order us to take

action on the application.
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But it would seemlike the primary circunstance
when that m ght happen m ght be just sone sort of an
oversight, and once it was called to our attention
woul d think that we would nove quickly to rectify the
situation and it would never reach the appeal stage.

So, you know, | agree with you it's probably a
good idea to put some |anguage in there just in case
it does. But, you know, | can't imagine it being a
conmon occurrence.

M5. HENNESSEY: Thank you. And | also -- |
think it would be helpful to the Board in your witten
comments if you would just give us a list of all the
appeal points under the regul ations.

MR WGHT: That is in statement of reasons,
there's a footnote in the statement of reasons,
sonewhere in the first portion of the statenent of
reasons that sets forth the appeal points.

M5. HENNESSEY: Ckay. But obviously you
nm ght need to nodify that if you nodify 215.

MR. WGHT: Yeah, unless | put the
nmodi fication in (d) which is the appeal point already.

MS. HENNESSEY: Ckay. | had another question
on RELPE. In 740.235 the regul ation adopts the

| anguage of the statute, and I'mreferring
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specifically to 235(d), which generally states that a
RELPE cannot be an enpl oyee of the renedial applicant,
the owner or operator of the site, and there are sone
ot her categori es.

Coul d a RELPE be a consultant that a renedial
applicant uses regularly on other projects and ot her
sites outside of this progranf

MR. EASTEP: Yes.

M5. HENNESSEY: Another foll owup on the
qguestion | asked earlier on 740.420, we talked a
little bit about receptor, and | neglected to foll ow
up on sensitive habitats, a termwhich also is not
defined in the regul ation.

Can you tell nme what is nmeant by the term
sensitive habitats as it's used in 740.4207

MR KING | hate to do this, but | think it
woul d be better for us to defer that to our conment,
to coments, because the person that we would -- at
t he Agency who coul d best -- would be a nmuch better
person to explain that has not been on the panel
He's been part of the panel on the T.A C O hearings,
and | just don't want to be inconsistent.

MS. HENNESSEY: That's fine. And one thing

that | was wondering is if by sensitive habitats the
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Agency nmeans a habitat that is actually being used by
a particul ar species, or whether the termis intended
to enconpass an area that could be used by a
particul ar species.

MR KING Like |l say, | don't really fee
confortabl e answering that.

M5. HENNESSEY: Ckay. USEPA's recently
i ssued new criteria for under which they will approve
voluntary cleanup prograns. |'d like to ask first if
the Agency believes that those new federal criteria

will be applied to this progran?

MR EASTEP: | don't think those criteria --
I"mnot -- nmy understanding is |'mnot sure they're
final. [I'mnot sure we've actually seen them but at

any rate that's part of what | was doi ng yesterday.

My understanding from USEPA is that the existing
agreenments with states would not be affected by the
menor andum t hat EPA put out recently. It would
hopeful | y enconpass the Superfund menorandum of
agreement which we had.

MS. HENNESSEY: Thank you.
HEARI NG OFFI CER HOOGASI AN: M. Watson?
MR. WATSON: Are you proposing to nodify that

addendumin any way? | mean that it tal ks about the
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voluntary cleanup programin terns of the prenotice
program definition, and |I'm wonderi ng whet her or not
that needs to be clarified or nodified in some way to
recogni ze the new Site Remedi ati on Progranf

MR. EASTEP: W haven't -- currently EPA's
aware of what's -- | mean they have been nonitoring to
a certain extent what's been going on here in the
state and we haven't seen any need to do anything of
this nature now.

Per haps, you know, a nore appropriate tine would
be after the final rules or after the proposed rul es
are finalized and after EPA if they do come out with
any formal procedure states would be rel egated by and
-- another issue might be if we decided to expand it,
the scope of it to be able to deal with other issues,
that mght be a nore appropriate tine.

But so far we haven't felt the need to initiate
any changes.

MR, WATSON: You stated that the menorandum
of agreement that exists currently is applicable
wi thout revision to this program |Is that -- has the
Agency made any witten statenents with respect to
that, or what's the basis for your understanding that

that applies without revision?
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MR EASTEP: We have talked, |'ve talked with
my counterparts at USEPA, we work with themon a
routi ne basis, many projects of mutual concern, and we
have di scussions soneti nes on whi ch way projects
shoul d go per haps.

MR. KING | was just at a conference |ast
week in which one of -- there was a representative
from USEPA there, and she was tal ki ng about our
menor andum of agreenent, giving this as a wonderful
exanpl e of state-federal cooperation, so | don't see
t hem comi ng back and disrupting that.

MR WATSON: So there's a general
under st andi ng between the agenci es?

MR. KING Yes.

M5. McFAWN: Can | ask is it just the general
understandi ng, |'m | ooking at what was attached to
soneone's testinony, the Addendum Nunmber 1 to your
menor andum of agreenent with the Agency, | forget
whose testinony that was.

MR EASTEP: That was G enn Sechen's.

MR WATSON: No, that was mine.

MR WGHT: W also subnmitted that as an
attachnent to M. Eastep's testinmony | think.

HEARI NG OFFI CER HOOGASI AN:  Right, it was an
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attachnment to M. Eastep's testinmony in Subpart A

MS5. McFAWN:  The last line of the second ful
par agraph says, "As a result of the success of these
two prograns", referencing the prenotice program and
the CERCLA list, at least | think that's what it's
referencing, "I EPA and Regi on V have concl uded t hat
the principles and procedures set forth in this
addendum wi | I neani ngfully assist in the renediation
and devel opment and of Brownfield sites.”

So does this Addendum Number 1 enconpass the
Brownfield sites or what we're now calling the Site
Remedi ati on Programor is that yet to cone, to be
addressed formally in witing by the USEPA?

MR EASTEP: Well, these are -- these
procedures for conducting site remediation are
certainly applicable to many of the Brownfield sites
that we have dealt w th, although --

MS5. McFAWN: It might just be limted to
Brownfield? So this menorandum so this addendumto
t he menorandum i ght be just linmted to Brownfields,
not to voluntary actions taken under the Site
Renedi ati on Program that don't qualify as a Brownfield
per se?

MR. EASTEP: No, that is applicable
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across-the-board, and it certainly is neant to be an
aid to dealing with -- and this is very instrunental
in being able to deal with renedi ati ng Brownfield, but
it's not linmted to that.

MS. McFAWN:  So the USEPA has entered into an
agreement with Illinois EPA about the very program
we' re tal ki ng about today or not?

MR KING Yes, that's true

M5. McFAWN:  And it would be this Addendum
Nunber 17?

MR. KING That's true. Now when we say
program | mean program they -- there's not a
separate docunment that has blessed this as a rule
maki ng proposal. But there is -- as Larry was sayi ng,
we have kept our counterparts informed every step of
the way as to the activities we've been engaged in and
there's never been any indication that other than this
is a great thing to be doing.

So as we're saying, once we've got a final rule
and USEPA's finally issued their voluntary conpl etion
procedures and they've said some conclusion as to
where this RCRA programis going to be included in
this menorandum of agreenent, we'll go back and try to

have a little more wap up on the whol e thing.
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But it's applicable right now, and even if we

don't change the -- change it once these rules are
finalized, we don't see any real -- we don't see any
real issue. It's not a legally binding docunent on

the federal governnment. They've nmade that clear

It's a statement of intent and policy, and it's
been very useful as a statenment of intent and policy,
and | think they'll continue to proceed with it in
that 1ight.

M5. McFAWN:  Thank you.

MS. HENNESSEY: | wanted to ask a question on
4Y and NFR letters and how they relate. As |
understand it the Agency believes that you may stil
obtain a rel ease of the 4Y, notw t hstanding the
exi stence of the Site Renedi ation Program is that
correct?

MR. KING Correct.

MS. HENNESSEY: Ckay. | wanted to confirm
though that it is an either/or situation, you could
not in the same condition at a site obtain both an NFR
letter and a 4Y release, is that correct?

MR EASTEP: Well, we have never intended it
that way. | never even evaluated it. | would think,

yeah, | would think that if you had one it would seem
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to preclude the other, but |I'mnot sure that's clear
anywher e.
MR. KING | think you could, you could get a

4Y and then proceed sonetime |ater and get an NFR

letter, that nmight -- somebody night have sone reason
to do that. | don't know why you'd go the other
direction. | nmean if you had the NFR direction there

woul d not be a reason to get a 4Y letter

M5. HENNESSEY: So if you have a 4Y rel ease
to cover the condition at the particular site, that
doesn't preclude you fromalso getting an NFR letter?

MR KING | think that's correct, yes.

MS. HENNESSEY: Ckay. The statute contains a
reference to public participation in 58.7(h). And the
-- but the regul ation does not contain any di scussion
of public participation. Could you coment on that?

MR EASTEP: W' ve prepared -- | think the
statute asks the Agency to prepare --

MR. KING A set of guidelines.

MR. EASTEP: -- a set of guidelines or
gui dance docunent.

MR KING |I'mnot sure, | was trying to
remenber whether | tal ked about that in the context of

the TACO rules. W did prepare a guidance
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docunent to provide this kind of assistance. W did
not include it as part of the rules because it's not a
mandat ory activity.

M5. HENNESSEY: Ckay. So you don't view
requiring sonme kind of public participation as
necessary to obtaining an NFR letter, is that correct?

MR. KING There's no requirenent. W think
we strongly encourage it -- and Larry has tal ked about
this on nunerous occasions in foruns outside the Board
about the inmportance of having a workable conmunity
relations effort in the context of making the project
nove nore quickly.

If you don't have a good comunity relations
effort it ends up slow ng the process down as opposed
to speeding it up. | don't know if you want to
amplify on that.

MR. EASTEP: W have tried to inpress
internally on our project managers the need to
recomend to conmunity relations and at |east at the
onset to try to encourage applicants to | ook at the
need for conmmunity relations, and not every site needs
any kind of program but certainly if you evaluate it
fromthe very beginning at the inception and then you

can identify any problens, that's when people ought to
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be out doing it.

And that we tried to instill that in our staff
internally, as well as all of the talks that |'ve
given to various trade groups and conmmunity groups and
things like that, we tried to instill that.

But it's -- it's not a formal requirenent, and
nmost of the formal public participation requirenents
that |'ve seen, probably the formality of them
probably woul dn't work the way they have. | nean if
you tried to take a Part B requirement or something
like that and put that in there, it probably woul dn't
do any good.

HEARI NG OFFI CER HOOGASI AN. M ss Rosen?

MS. ROSEN: Just to follow up on that issue,
isn'"t it true that due to the wide diversity of the
different types of sites that are going to be enrolled
in the program and the fact that you coul d be
entering the programto address one very linited,
limted situation, that to mandate public
participation in all instances wouldn't really be
appropriate?

MR EASTEP: Well, Mss Rosen, | think that's
what | was getting to. The formal mandated

requi renents per se, they don't seemto work very well
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and have an effective -- to have an effective
community relations program you need sonmebody with
experience in that field working very, very early on
in the process or dealing with the |local comunity.

And so | don't think we've -- | haven't figured a
good way to kind of require that. It just takes
people with some, you know, a little bit of faith in
the systemor at |east that part of the systemand a
desire to nake it work.

M5. HENNESSEY: One other question | had is
on indirect costs. The Agency's going to be billing
applicants for sonme indirect costs. Could you just
briefly describe for the record how those are
cal cul at ed?

MR KING What we do as far as our indirect
costs, we establish those, typically those are done
wi thin each bureau of the Agency, because each has a
slightly different program And that indirect cost
eval uation is done by an Agency at the federa
gover nnent .

The way nornally that's set up is that the -- that
review is done, and this is done across for all state
agencies that are involved with federal prograns.

They do a review -- there's an Agency that doesn't
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directly deal with the state agency who is actually
reviewing relative to the indirect costs, and so
that's a procedure we go through on an annual basis.
And normally we don't see too nuch change from
that fromyear to year, and it's a fairly routine
process now. W just provide the docurmentation to
allow that to be established. And that's about it.
It's a lot of providing a | ot of detailed
accounting type information as to the various
categories of costs that the Agency's involved wth.

MS. HENNESSEY: And will that information be
avail able to an applicant on request?

MR KING W would tell themwhat the
indirect rate is. W'd probably tell themthe process
for providing how we come up with that nunber, but we
really would discourage trying -- that the effort to
provide all the docunentation relative to indirect
costs, it's just not very -- it's not going to be very
meani ngful to anybody.

"' m not sure why anybody would really want al
that kind of information. They get the rate. Usually
what happens is people want to know what the indirect
rate is, and they can see what they're getting charged

as far as an indirect rate based on what the
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consul tants there doing work and usually they're
pretty happy with the kind of rate they get from us.

M5. HENNESSEY: So you will give them both
the rate and the description of the methodol ogy?

MR. KING Yes.

M5. HENNESSEY: | have one question, | guess
it may be considered quibble, on the definition of
duly authorized agent in the regulations. Duly
aut hori zed agent is currently defined as a person
who's aut horized by witten consent or by law to act
on behal f of an owner, operator or mediation
applicant, including but not linmted to nunber one,
for corporations the principal executive officer of at
| east the |evel of vice president.

My question is if corporations bylaws allow
soneone el se to act as a duly authorized agent, you
woul d accept that person as a duly authorized agent?

MR. KING Yes.

M5. HENNESSEY: So the exanples that are --
the persons that are specified in 1, 2 and 3 within
this definition of duly authorized agents are just
i ntended to be exanpl es?

MR KING | think that the question was

related if the bylaws authorized some ot her person.
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W -- and | think if the bylaws will authorize
sonebody else, | think that's okay. W don't want to
-- we won't want to take this, you know, too far,
because | nean if sonebody's going to say it's okay
for the janitor to sign these, then maybe that's not
such a good idea. But we basically took this |anguage
fromour permitting progranms and it's the same
concepts that appears there.

DR. G RARD: Well, may | ask a question? It
does say a person who is authorized by witten
consent. So if an RA brings in an affidavit which
says that their janitor is authorized to act, the
Agency woul d have to approve that, is that correct?

MR KING That's true. W night |look at it
alittle nore closely.

DR. G RARD: Thank you.

M5. HENNESSEY: | don't have any ot her
guesti ons.

HEARI NG OFFI CER HOOGASI AN: Okay, then M.
Ri eser, | believe you had a question

MR RIESER Yes, | just had one hopefully
brief one. Wth respect to 505(e), 740.505(e) has to
do with what information the Agency has in their

response to a plan of report. Again | noticed that
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there are differences between what's in here and the
statutory | anguage.

For exanple -- I'msorry, this is 505(e) -- excuse
me, 505(e)(4), (e)(2), I"'msorry, a listing of the
sections, the regulations that calls for a listing of
the sections of Title VIl of the Act, whereas the
statute tal ks about an expl anati on of the sections.

And with respect to (4), it calls for a statenent
of the reasons for conditions if conditions are
required, and the statute calls for an explanation
rather than a statenent.

And this is one of the few times where the Agency
uses sonething fromthe statute but doesn't quote the
statute pretty directly.

MR. KING | don't know that there's a very
conpl ex answer to this other than it seenmed like if
you |l ook at (2) where it says a listing of the
sections and the statute says an explanation, | mnean
if you read the statutory termliterally it says an
expl anati on of the sections of this Act which may be
vi ol at ed.

Vell, | mean we'd be explaining the section of the
Act or the section of the regulation which doesn't

seemlike that's all that neaningful. Wat it seened
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like really the intent was, you list the sections that
are the sections of concern and then you state why
those provisions may be violated if there's an
approval granted.

So it just -- we used the termlisting as opposed
to expl anation because if we'd used explanation it
woul dn't have made sense from our standpoint.

MR. Rl ESER: Does the Agency agree that when
it responds to plan of report with some type of
negative response, it's required to explain the basis
for its response, not just list potential, Iist
sections of the statute or the regulation that are
potentially viol ated?

MR KING That's what (e)(3) specifies.

MR RIESER And that if conditions are going
to be added, the reasons for those conditions have to
be expl ai ned?

MR KING Right, that's there

MR. RIESER.  Ckay.

MR KING So there's a typographical error

HEARI NG OFFI CER HOOGASI AN: Does anyone have
any further questions? M ss Poul os.

M5. POULCS: | have one question about

di spute resolution, alternative dispute resolution
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Was that ever discussed in terns of when an RA and the
Agency may have difficulties during the nodification
process or anything like that?

MR KING No. W just -- the way the
statute worked it really seened to conpel the Board as
the arbiter of those kind of disputes.

M5. POULGCS: Thank you.

HEARI NG OFFI CER HOOGASI AN: Does anyone el se
have anything further at this time on anything?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Al'l right, seeing
not hi ng then --

MR WGHT: Could | hold on just a second,
pl ease? There might be one nore thing.

HEARI NG OFFI CER HOOGASI AN:  Al'l right.

MR. WGHT: There is one nore thing at the
ri sk of consuming nore tinme. There was an issue that
was raised yesterday that we felt probably wasn't
expressed as clearly as it could have been with regard
to the relationship between 620 G oundwater Managenent
Zones and 740 G oundwater Management Zones, and
think that we would like to take a little nore tine to
try and clarify the relationship between those two

procedures.
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MR. KING The way we | eft things yesterday
aft ernoon, the discussion as | was thinking about it
further, I was a little concerned that the Board may
have been left with a somewhat inconpl ete response
relative to those issues, so | wanted to just take a
few m nutes and provide a little bit of background
per haps and maybe focus on it a little nore clearly
than we did yesterday.

The GWZ thing revision 740, that was one of the
| ast things that we got to as far as devel opi ng our
proposal, and when we got to it, one of the things
that we really would have preferred to do woul d have
been just to sinply cross-reference into 620 and say
well, we're going to use the 620 procedure and that
will work out fine, and then we don't have to wite a
bunch of other stuff, it will just be automatically
grant ed.

But as we kind of waded into the |ooking at 620
GWZ procedure, although it ended up with a | ot of
simlarity to where we ended up on 740, it was just
too many procedural differences, so it meant there was
really -- we had to strike a different approach to
GW's in a context of 740.

And so it's really been our intent that for
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sonebody that's in the site renediation program under
740, they |l ook to the provisions of 740 and 742 in
determ ning the remedi ati on concepts and the GW
concepts wi thout cross-referencing back to 620.

One of the things that just -- kind of why there's
t hese procedural differences, | wanted to just focus
on one of those provisions so you can get a feel for
why it was difficult to just cross-reference back

If you look at, and this was a section we talked a
little bit about yesterday, if you |l ook at 620.250(c),
in that provision it tal ks about -- 620 tal ks about
the fact that if an owner has received an alternative
groundwat er restorati on standard under 620.450, then
there's a requirenent for the owner to conduct ongoi ng
revi ews and eval uati on of groundwater issues, and
there has to be a report prepared every five years and
that has to be presented to the Agency.

Well, as we went through the concepts of what we
have under 740, that just doesn't work properly,
because the notion of the legislation under Title
XVIl, and as we followed that along in 740, that you
have a No Further Renediation Letter which is a very
significant step of finality relative to renediation

at a site, and the concept of continuing to | ook at

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

303

this issue once every five years or on sonme kind of
nmet hodol ogy like that just didn't fit within that
concept of the NFR letter.

So that's one of the exanples why we really
t hought that we needed to -- we couldn't just
cross-reference, we had to have this separate
procedure there.

The other issue | was a little bit concerned about
bei ng i nconpl ete on the answer was the applicability
-- the continued applicability of 620 in reference to
740 and 742. Again as | was saying, where you've got
a programunder site -- on the site renediation
program site, you are going to look to 740 and 742 as
to how you do that renediation.

But that doesn't make 620 irrel evant, because you
could have areas of a site that are not governed by
the renedial activities under 620 and still going to
be applicable. The nondegradation principles of
Subpart C are still going to apply with regards to any
further releases to the groundwater.

So | just wanted to nmake an attenpt to kind of
conpl ete the answers that we had given yesterday, and
if there's any further followup on that |'d be happy

to try to explain.
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HEARI NG OFFI CER HOOGASI AN: M. Desharnai s?

MR DESHARNAI'S: Just a clarification now
When you tal k about the GW and the five year review
and the issuance of the NFR letter, wouldn't the GW
term nate upon issuance of the NFR letter?

MR KING Right, and that's why we had to
have it different under 740 than 620.

MR DESHARNAIS: So then isn't it true that
there's no conflict then between a review that would
be ongoing during the existence of the GW and the
i ssuance of an NFR letter?

MR KING But see the way 620 works is that
it's -- you wouldn't have that kind of finality up
front that you have with the NFR letter. 620 was nore
envi sioning a situation where your cleanup objective
is the Tier 1 nunmber, and then you have a corrective
action plan to try to achi eve neeting that nunber, and
then if you can't reach that nunmber then you come back
and have a readjusted situation.

And so then -- and in sonme situations we
envi si oned, you know, we've seen sites where the
projection -- that could take a hundred years for that
to happen.

Well, what we've done with 740 and 742 is to nake
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a decision up front that's still protective of the
receptors, but so that then you don't have to have
that continui ng ongoing activity out.

MR. DESHARNAIS: Wat |I'mtrying to
understand is the conflict between the requirements of
620 and the 740. |If the GW terminates, there's no
conflict with the issuance of an NFR letter. So any
obligations that would pertain to the existence of the
GW woul d be termn nated.

MR. KING You're right about the GwW
term nating. The issue we were pointing out is this
procedural issue of the continued five year review,
which would still -- if you're using the 620 approach
woul d still be there.

And really that kind of notion appears to fly in
the face of what the legislature was intending with
the notion of an NFR letter with the finality to it.

MR DESHARNAI'S: Well, since the Brownfield
rules or the 740 rules state that standards can be
establ i shed which are different than the 620
st andards, once that standard was established,
woul dn't that nmean that there's -- the standards that
are established in the NFR | etter would becone the

standards for the site and the continued revi ew woul d
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no |l onger apply as long as those standards were
mai nt ai ned?

MR. KING Yes, under what we've proposed
that's correct.

MR DESHARNAIS: So then | don't see how
there's a conflict between 620 and 740.

MR KING Well, what | was pointing out was
the difficulty of just whol esal e i ncorporating those
GW provisions from 620 directly into 740. W' d end
up with a situation where then a site that has an NFR
| etter because we approved a hi gher renedi ation
obj ective based on a -- for instance on a Tier 2
cal culation, they would still have to do this
continui ng review.

MR DESHARNAI'S: But actually they wouldn't,
since under the 740 rules it says those woul d be
appl i cabl e standards for the site. So what |I'mtrying
to understand is since the two are actually
consistent, why is there the belief that they're in
conflict?

MR KING | think the way we've set it up
there's no conflict.

MR DESHARNAI S: Ckay, so then why are we

defining GV differently under the 740 rules than in
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MR KING If we didn't there would be a
conflict, that's what | guess we're -- if we didn't
set it up this way, what we've -- we've set it up so

that there's not a conflict.

If we didn't do it this

way we think there would be a conflict.

HEARI NG OFFI CER HOOGASI AN M. Rieser.

MR. RI ESER

Looki ng at 250(c), it's your

understanding of this rule that even after the

expiration of the G oundwater

Moni t ori ng Zone, once

the G oundwater Mnitoring Zone has been established

at the site, even after

nmechani sns, there's still an

it expires, by whatever

ongoi ng nonitoring

requi renent, and this is what of 620.250(c) says?

MR KI NG

Right, if you' ve got a |leve

that's approved above the --

MR. RI ESER: Ri ght .

conflict is that under

Moni toring Zone is approved,

So that the one area of

620 once the G oundwater

even after it expires,

620 requires there to be nonitoring for that area?

MR KI NG

That's ri

ght, and under the way we

proposed it under 740 it would not be required.

MR. RI ESER: Ckay.

MR RAO

| have a question. Under
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740.530(f) you say the -- once the renmediation is
conpl ete the groundwat er renediation objective wll
becone the groundwater standard. Does that standard
supersede all 620 standards, applicable 620 standards?

MR KING Relative to that renediation
activity, yes.

MR RAO Ckay. Can you say it in the rules?

MR. KING | thought that's what we were
saying. Mybe this --

MR. RAO Because you tal k about the review
and reporting and listing requirenents. You don't
tal k about the nunerical standards.

MR KING If | catch your point, you're
| ooking at (g) where it stated requirenents for
review, reporting and listing relative to groundwater
renedi ati on that may ot herw se be applicable are not
going to apply, and so you ask well, why don't you say
sonet hi ng about the actual standards thensel ves?

MR. RAO  Yes.

MR KING | think that's something we shoul d
| ook at.

MR RIESER Isn't that in both in 530(f) as
well as in 742.105, the statenent that the approved

groundwater quality -- the approved groundwater

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

309

nmedi ati on obj ectives under 740 now stand as the
groundwat er quality standards for the site, for that
renedi ati on objective?

MR. KING Yeah, | think it's stated just a
little bit differently there.

MR RAO | think the statutes say you can
have groundwat er objectives above the |evel of
groundwat er quality standards.

MR R ESER Right.

MR. RAO But what | was asking Gary was here
they make a statenment that those objectives will be
t he applicabl e groundwater standards, just to clarify
that these kind of supersede 620 standards. So there
woul d be no confusion, you know.

MR. KING Yes, | understand, yes. Wy don't
we -- we can review that and suggest sone | anguage
relative to that.

HEARI NG OFFI CER HOOGASI AN:  |I's there anything
further at this time then?

(No response.)

HEARI NG OFFI CER HOOGASI AN:  Okay, seeing that
we don't have anything further, | just wanted to note
that the public conment period for first notice wll

cl ose approximately -- well, it will close 14 days
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after receipt of the transcript, which should be
avai | abl e approxi mately January 2nd, 1997. Therefore
the conment period will tentatively close on

approxi mately January 16th, 1997.

And pl ease note that the mail box rul e does not
apply in this matter. And the Board anticipates going
first notice no later than February 6th, 1997.

And as a side note, | just want to point out that
the transcript can be accessed and downl oaded from our
WEB site, and the address is
ttp://ww. state.il.us/pcb/, and then you can just
press the button for transcripts. M ss Rosen.

MS. ROSEN: Just a question on that point.
Wien will it be avail abl e?

HEARI NG OFFI CER HOOGASI AN:  The transcript?

MS. ROSEN:. Yes, because --

HEARI NG OFFI CER HOOGASIAN:  It's really hard
to say. Let's just go off the record for one ninute.

(Of the record discussion.)

HEARI NG OFFI CER HOOGASI AN: W can go back on
the record. And if anyone -- does anyone have
anything further at this point then?

MS. HENNESSEY: |'d just like to thank the

Agency and everyone who participated for being so
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generous with their tinme and thoughts, and we
appreci ate your participation.

HEARI NG OFFI CER HOOGASI AN:  Thank you al
very much. And this will conclude the hearing for
Part 740. This matter is adjourned.

(The hearing was adjourned.)
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