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RECE~vED
BEFORE THE CLERK’S OFFICE

ILLINOIS POLLUTION CONTROL BOARD
AUG 192004

STATE OF ILLINOIS
GINA PATTERMANN, ) Pollution ControlBoard

)
Complainant, ) PCB99-187

)
v. ) (CitizenEnforcement—

) Noise,Air)
BOUGHTONTRUCKING AND )
MATERIALS, INC., )

)
Respondent. )

BOUGHTON’S REPLY TO COMPLAINANT’S MEMORANDUM
IN RESPONSETO RESPONDENT’S MOTION FOR RECONSIDERATION

NOW COMES Respondent,BoughtonTrucking andMaterials,Inc. (“Boughton”),by its

attorneys,Mayer,Brown,Rowe& Maw LLP, andrepliesto Complainant’sMemorandumin

Responseto Respondent’sMotion for Reconsideration~

I. The Board failed to undertake the analysisof theevidencerefluired on a
motion for summary judgment basedon an improper basis.

TheBoard’sMay6, 2004orderdenyingsummaryjudgmenton thestatutorynuisance

claimswaspredicatedon afinding thattherearematerialissuesof factpertainingto theextentof

interference.See Orderat 10. This wasan error. No materialfactsarein disputefor the

purposesofthesummaryjudgmentmotion,andtheBoardshouldhaveundertakenthe legal

analysisto determinewhether,asamatteroflaw, theevidenceis sufficientto supporta claimof

unreasonableinterference.

OnceBoughtoninformedtheBoardof thebasisfor its motion,andidentifiedthe

evidencewhich it believesshowstheabsenceof agenuineissueof materialfact,Complainant,in

orderto avoidsummaryjudgmentandsupportits nuisanceclaim,wasrequired,at thattime, to

comeforwardwith evidencedemonstratingtheexistenceof amaterialissueof factin disputeas
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to whetherBoughtonhascausedan unreasonableinterference.SeeCelotexv. Catrett,477 U.S.

317, 324. Thenon-movingpartycannotreston thepleadingsalone,but mustdesignatespecific

factsthat establishthatthereis agenuinetriableissue. j~atp. 324. Complainanthasfailedto

carrythis burden.

Complainanthascomeforwardwith someevidenceregardinginterference,andon a

motion for summaryjudgment,theBoardis requiredto takeComplainant’sallegationsin the

bestlight fortheComplainant. Fraserv. UniversitiesResearchAss’n, 188 Ill. 2d 444, 454

(1999). Thus,theBoardis entitledto assume,for purposesofsummaryjudgment,that thetypes

of interferencetestifiedto in Complainant’switnessesdepositionscanbeprovento have

occurred,andthatthesourceof thatinterferenceis Boughton’squarryoperations.1Whatthe

Boardis notentitledto do is denyBoughton’sMotionfor SummaryJudgmenton thebasisthat

Complainantmightbe abletoprovesomethingmoreat hearing. A motion forsummary

judgmentmustbedecidedon thebasisof therecordasit existsatthetimeit is heard. Loganv.

Old EnterpriseFarms,Ltd, 139 lll.2d 229, 237, 564 N.E.2d778, 782 (1990). Entry of summary

judgmentis mandated,afteradequatetime for discoveryanduponmotion, againstapartywho

fails to makea showingsufficientto establishtheexistenceof an elementessentialto that party’s

caseandon whichthatpartywill beartheburdenof proofat trial. Celotex,744 U.S. at 323. The

evidenceoftheextentof impactis whathasbeentestifiedto by Complainant’switnessesor

Complainantcontinuesto muddytheissuesin this casewith its self-servingargumentthatBoughtonhasadmitted

its facility hasinterferedorunreasonablyinterferedwith Complainant’senjoymentof life, yetfails to cite any
portionof Boughton’s motionassupport. SeeResponseat7. As Boughtonhasrepeatedlystated,it doesnotadmit
any suchfactsandComplainantwould beartheburdenof provingsuchat any hearingshouldthis casego that far.
Boughtonhassimply statedthaton summaryjudgmenttheBoardmusttakethefactsin thelight mostfavorablefor
thepartymovedagainst,and,in doing so,it remainsthecasethat the factsallegeddo notriseto the level of an
unreasonableinterference.ThusComplainanthasnotcarriedher burdenof proofand anydisputeregardingthe
allegedinterferenceis nota materialfactstandingin thewaycf-summaryjudgment.
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otherwisedisclosedduringdiscoveryandsubmittedwith Complainant’sResponseto theMotion

for SummaryJudgment-- no more,no less.

As theSupremeCourtheldin Celotex,“therecanbeno genuineissueasto any material

fact,sinceacompletefailure ofproofconcerningan essentialelementofthenon-movingparty’s

casenecessarilyrendersall otherfactsimmaterial.” Celotex,477U.S.at3-23. TheBoard’s

orderhasnot identifiedanygenuineissueofamaterial factthatwouldprecludeit from

undertakingthe analysisof theevidencerequiredon amotionfor summaryjudgment. A review

of theevidenceshowsthat theextentofinterferencetestifiedto by Complainant’switnessesis

insufficient, asamatterof law, to supportits nuisanceclaim. Further,theBoardis alsorequired

to considertheuncontestedevidenceon theremaining33(c) factorspresentedby Boughtonin

supportofits motion. Uncontradictedfactsin asummaryjudgmentmovant’saffidavit are

admittedandmustbetakenastruefor purposesofthemotion. 735 ILCS 5/2-1005(c);seealso

Heidelbergerv. JewelCos.,57 Iii. 2d 87, 312 N.E.2d601 (1974). Complainanthasfailedto

comeforwardwith anyevidencecontrovertingthefactspresentedby Boughton,andtheBoardis

required,asamatterof law, to takethosefactsastruefor purposesof summaryjudgment.

Takingthis undisputedevidenceandthe evidenceregardinginterference(which is also

undisputedfor thepurposesofthe summaryjudgmentmotion) andconstruingit in the light most

favorableto Complainant,theBoardmustundertakethebalancingspecifiedby Section33(c) of

theAct to determinewhethertheevidencepresentedis sufficient to sustainaclaimof

unreasonableinterference.TheBoard’sfailure to undertakethis analysisis theerrorof law

which is thebasisfor Boughton’smotion for reconsideration.

TheBoardis thereforerequiredto assessthesufficiencyoftheevidenceprovidedon each

of theapplicableSection33(c) factors,asrequiredby thecontrollingSupremeCourt caselaw,
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WellsManufacturing,Inc. v. IPCB,73 Ill. 2d 226, 383 N.E.2d148 (1978),andmakeafinding as

to whethercollectivelytheevidencein therecord,takenin thebestlight for theComplainant,

demonstratesa likelihoodthat Complainantmaysucceedon themeritson herclaimsof

“unreasonableinterference.”Thus,theBoardmustgo backandreconsiderits May6, 2004order

andundertakethis analysis.

IL To withstand a motion for summary judgment at thecloseof discovery,
Complainant must have evidencesupporting theessentialelementsof her
claim.

As statedby theSupremeCourt in Celotex,“if thenon-movingparty cannotmuster

sufficientevidenceto makeout its claim,atrial wouldbeuselessandthe movingpartyis entitled

to summaryjudgmentasamatterof law.” ~. at 331. While it is truethat“to makeout its case”

ofan Illinois statutorynuisanceviolation,a complainantdoesnothaveto provideevidenceon

everyoneof theSection33(c) factors(PirocessingandBooks,Inc. v. PCB,64 111. 2d 68, 351

N.E.2d865 (1975)),thecomplainantmusthavea sufficientquantumof evidenceto supporta

Boardfinding thatthecomplainanthasalikelihoodof successin proving“unreasonable

interference.”Wells Mfg. Co, 73 Ill. 2d at383. In thiscase,Complainantdoesnot.

Complainant’sResponseincorrectlystatesthat shehasprovidedsufficientevidenceto

withstandthis Motion for SummaryJudgment.Complainant’sResponseat 5. In fact,

Complainanthasfailedto provideevidenceon anyelementof herSection9(a)and24 claims

exceptthealleged“interference.” As theBoardis well aware,“interference”aloneis not a

violation of theAct. Seee.g.,Knox v. TunisCoalCo.,PCB00-140,2003Ill. ENV LEXIS 2

(January9, 2003)(finding that complainantshadnot provensubstantialinterference).

Complainantmusthaveevidenceof “unreasonableinterference”asdeterminedby referenceto

theSection33(c)factorsin orderto succeedwith herstatutorynuisanceclaimsandsurvivea
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motion for summaryjudgment. Wells Mfg. Co., 73 Ill. 2d 226, 383 N.E.2d148 (1978);

Kamholtzv. Sporleder,PCBNo. 02-41,2003Ill. ENV LEXIS 97 (February20, 2003);Logsdon

v. SouthFork GunClub, PCBNo.00-177,2002Ill. ENV LEXIS 692 (December19, 2002);~

v. LTD Commodities,PCBNo. 99-19,2001 Ill. ENV LEXIS 90 (February15, 2001).

- SincetheComplainantin thiscasehasnotprovidedevidenceon anyof theotherfactors

thatgo to thereasonablenessoftheemissions,sheis standingentirelyon herevidenceof

“interference”underSection33(c)(i). Therefore,on this Motion for SummaryJudgment,the

Boardshouldtaketheunrebuttedevidenceon theSection33(c)(ii) —(v) factorspresentedby

BoughtonandweighthatevidenceagainstComplainant’sevidenceon the“interference.” If the

Boardfinds in favorofBoughtonon all of the otherSection33(c) factors,the solebasisfor

denial ofthis Motion for SummaryJudgmentwouldhaveto be on afinding that the alleged

“interference,”takenin thebestlight for theComplainant,is perseunreasonable,i.e. thatit

indicatesalevel ofinterferencethatis sosignificantthatit makestheotherfactorsirrelevant.

A multitudeof caseshaveconsideredsimilarallegationsof noiseanddustandthe

opinionsin thosecasemakeit clearthattheallegedinterferencein thiscase,eventakenin its

bestlight for theComplainant,is not “unreasonable”in light of thestrongandunrebutted

evidenceon theotherSection33(c) factorsofferedby Boughton. A review ofjust a few ofthose

caseswill makeit clearthattheevidenceof interferencein this casedoesnotriseto the level of a

persenuisance.Knox v. TurnsCoalCo.,PCB 00-140,2003Ill. ENY LEXIS 2 (Jan.9, 2003)

(Noisefrom amine ventilationfan wasnot an unreasonableinterferencewhencomplainant

couldhearnoiseinsidehis houseif thewind was“just right,” thenoisekeptcomplainantsawake

at night,causedthemto run theair conditioningslightly more,andcausedcomplainantto spend

lesstime athis duckpond);Gardnerv. TownshipHigh SchoolDistrict 211, PCB01-86,2002Ill.
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ENV LEXIS 403 (July 11, 2002)(Complainantsfailedto carryburdenofproving thatnoise

substantiallyinterferedwith theirlives giveninconsistenttestimonyandtestimonythatthenoise

was“very irritating” or an annoyance);Logsdonv. Bowman,PCB01-42,2001 III. ENV LEXIS

139~(March15, 2001)(WhereComplainanttestifiedthat he wasforcedto wearearmuffsin his

workshopandthat thenoisedisturbedhis sleepandgavehim headaches,theBoardheldthatthe

“complainanthadnotproducedsufficientevidenceto-prove-that thenoisefrom respondent’s

sawmill operationwassubstantialandfrequent,andbeyondminorortrifling annoyanceand

discomfort”). -

In Glasgowv. GraniteCity Steel,Complainantstestifiedthattheycouldheararoar ‘like

abig windtunnel’ comingfrom theplant, thesquealof thetrucks’ brakes,theirbedsvibratedue

to activity at thefacility, andthattheirhomesshooksoseverelythatonecomplainant’sglasses

would fall off of his VCR. PCB00-221,2002ill. ENV LEXIS 112 (March 7, 2002). Theyalso

allegedthattheywereawakenedby vibrations,rattlingnoisefrom bulldozers,slammingnoise

from trucks’ tailgates,generalplant noise,shacklenoiselike rocks,pressurenoise,andnoise

from intercoms. Onecomplainantclaimedthatboomsfrom theGraniteCity Steelfacility would

knockhim outof bed,while anothercomplainantsaidtheboomingwould shakeherhouse.

After consideringall ofthefactors,theBoardfoundtherewasan “interference,”butnot

“unreasonableinterference”undertheAct.2 Therefore,therewasno violation.

In comparison,in thiscase,thecomplaintsregardingdustandnoisewerenot

unreasonablegiventhefactorsunder33(c). Oneof Complainant’switnessesclaimedthathe

2 TheBoardfound forOCS on thefollowing factors:thesocialandeconomicvalueof thepollutionsource~the

suitability of thesource/priorityof location;and thetechnicalpracticabilityandeconomicreasonablenessof
reducingor eliminatingtheemissions,dischargesor deposits.While theBoard foundthefactorof subsequent
complianceneitherfor noragainstGCS,therecordis clearthat Boughtonhastakenmoreactionto mitigateanydust
andnoiseperceivedtobeemanatingfrom its propertythanGCS.
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keptthewindowsof his houseclosedin thespringandsummerbecausethedustwastoogreat.

Anotherwitnessallegedthat herfamily didnot usetheirbackyardbecauseof thedust.

Complainantallegedthatdustaccumulatedon herfurnitureandshecouldrarelyopenher

windowsdueto the dust. Complainant’switnessesalsoclaimedthat thenoiseawoketheir

children. Given theevidenceset forth by Boughtonon all 33(c)factors,asamatterof law,such

complaintsdo notriseto thelevel of unreasonableinterference.

III. Complainant is simply wrong asto who bearstheburden-ofproof on
“unreasonableinterference.”

Whatis troublingis thatComplainantcontinuesto believethat shehasno responsibility

for proving theessentialelementsof “unreasonableness,”and,furthermore,thatshehasno duty

to rebuttheevidenceof “reasonableness”presentedby Boughton.” TheleadingIllinois Supreme

Court case,Wells ManufacturingCompanyv. Pollution ControlBoard,73111. 2d 226, 233, 383

N.E.2d148, 151 (1978),statedunequivocally:

The Act placestheburdenof proofon the Agencyorothercomplainantto show
that therespondenthascausedor threatenedto causeair pollution, which in the
contextof thiscasemeansunreasonableinterferencewith theenjoymentof like or
property. (Ill. Rev. Stat. 1971, ch. 111 ½,par. 1031(c); Incinerator, Inc. v.
Pollution ControlBoard(1974),59 Ill. 2d 290, 300.)

An examinationoftheseriesof SupremeCourt casesleadingup to Wellsmakeit clear

thatevidenceon “unreasonableness”undertheSection33(c) factorsis an integralpartof a

complainant’sburdenof proving a statutorynuisanceviolation undertheAct. In fact, the

constitutionalityof Section9(a)’s“air pollution” provisionshasbeenheldto dependon the

standardsfor determining“unreasonableness”containedin Section33(c). SeeCity of

Monmouthv. Pollution ControlBoard,57 Ill. 2d 482, 313N.E.2d161 (1974).
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In Lonza,Inc. v. IPCB, 21 Ill. App. 3d 468,472, 315 N.E.2d652, 654 (3dDist. 1974),

theAppellateCourt rejectedthe argumentthattheSection33(c)factorswerenot apartofthe

Complainant’sburden,explaining: -

- Theargumenthasbeenmadethat thefactorsin section33(c) are
- relevantonly asmattersof defenseyetin City of Monmouthv. The

Pollution Control Board, filed 1974, Ill., 313 N.E.2d 161, the
SupremeCourt in respondingto respondent’scontention that
section9 of theEnvironmentalProtectionAct wasunconstitutional
for the reason that it did not contain sufficient standardsfor
determiningwhat constitutesair pollution declared,‘We hold that
Section9(a), whenreadin conjunctionwith sections3(b),3(d) and
33(c), containssufficient standards.’Accordingly,to detenninethe
existenceof air pollution it is necessaryto examinethefactors
listed in section33(c); The reasonablenessdescribedin section
33(c) refersboth to thecauseandeffectoftheemissions.

Section31(c)providesthat the burdenshall be on theAgencyor
othercomplainantto showeitherthat the respondenthascaused
or threatenedto causeair or waterpollution. Accordingto the
Monmouth case a necessaryprerequisite to determining the
existenceofair pollution is to examinethefactorsin section33(c).
Therefore, such examination becomespart of complainant’s
burdenundersection31(c).

If, asComplainantargues,theComplainanthasno duty to presentevidenceaddressing

thecritical elementofherclaim“unreasonableinterference,”how cantheBoardmakefactual

findings thatthesestandardshavebeenmet? In fact,Boarddecisionsin which theBoardhasnot

sufficiently detailedits considerationoftheSection33(c) standardsin its opinionshavebeen

reversed.Mystik Tapev. Pollution ControlBoard,60111.2d 330,328 N.E.2d5 (1975). Thelack

of evidencein therecordcontestingBoughton’s evidenceon theremaining33(c)factorsrequires

that summaryjudgmentbegranted.

If thecomplainantdoesn’tbeartheburdenofproofon theelementsofits claimin these

cases,whodoes?Is theanswerthattheburdenshifts to therespondent,oncethecomplainanthas

providedprimafacieevidenceof merely“interference,”asComplainantin this casesuggests?
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No -- the leadingU.S. andillinois SupremeCourt caselaw from Celotexto Incinerator,Inc. and

Wells areclearon this point. TheComplainantbearsthefull burdenof comingforwardwith

evidenceproving “unreasonableinterference”-- notjust “interference.”

- {TJhe EPAhadtheburdenof provingall essentialelementsofthe
typeof air pollution violation charged,andtheBoardmustthen
assessthesufficiencyof suchproofby referenceto thesection
33(c) criteria,basingthereonits findings andorders.

- Incinerator,Inc. v. Pollution ControlBoard, 59 ill. 2d 290, 300, 319 N.E.2d594 (1974).

Whobearstheburdenofproofon theSection33(c) factorsin nuisancecaseswas

againmadeveryclearby theSupremeCourtin Wells ManufacturingCompanyv. Pollution

ControlBoard,73 Ill. 2d 226, 383,383 N.E.2d148 (1978)in whichtheCourtwalkedthrough

theevidenceon eachoftheSection33 (c) factorsandconcludedthatthecomplainanthadnot

carriedits burdenof proofasto thetechnicalpracticabilityofabatingodors— factor(iv). ~. -

at73 Ill. 2d at236, 383 N.E.2dat 153. In fact,DissentingJusticeClark in Wells, in his

pointedcriticism of themajorityopinion,arguedthattheWells majority shouldhavetreated

Section33(c)(ii)- (v) factorsassimply“affirmativedefenses”on whichtheRespondentbears

theburdenproof. 73 Ill. 2d at242, 383 N.E.2dat 155. This minority opinion is atoddswith

theIllinois SupremeCourt’spositionin Incinerator,Inc. andits reaffirmationof thisposition

by themajority in Wells.3 ThecontrollingIllinois SupremeCourt law is Wellswhich makes

it clearthat theburdenof proofdoesnot shift, that theSection33(c)factorsarenot

“affirmative defenses,”andthat“unreasonableness”is an essentialelementof theviolation

thatmustbeprovenby thecomplainant.

~ Notably, thedissentin WellsrecognizedthatthemajorityopinioneffectivelyoverruledtheSupremeCourt’s
1975 decisionin ProcessingandBooks,Inc. on the issueofburdenofproof: “Themajorityopinionin the instant
case(Wells)silently overrulesthe[ProcessingandBooks, Inc.1,unanimousholdingof this Court.” 383 N.E.2dat
155,679.
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Althoughwehavespentconsiderableeffort to addressComplainant’smisstatements

aboutwhobearstheburdenofproof, thefact is thatevenif Complainantdidn’t bearthefull

burdenof proofasto unreasonablenessfrom thebeginning,summaryjudgmentstill shouldbe

grantedin thiscasebecauseComplainantfailed to rebuttheevidenceprovidedby Boughton.

Evenif theSection33(c) “reasonableness”factorswerejust “affirmative defenses”andthe

burdenofproofon thosefactorswereon therespondent,oncetherespondenthasprovided

evidenceon thosefactorsthecomplainantmusthavesomeevidencerebuttingthat evidencein

orderto survive amotion for summaryjudgment.Celotex,477 U.S.at324. In this case,

Boughtonhascarriedanysuch“affirmativedefense”burdenofproofandtheevidence

Boughtonhasplacedin therecordis unrebuttedby anyevidencefrom Complainant.

Therefore,evenif therewerealegal basisforarguingthat Complainantdoesnot havean

initial burdenof proofasto “unreasonableinterference”Complainantin this casehasfailed to

provideanyevidencerebuttingBoughton’sevidenceanddismissalon summaryjudgment

shouldfollow.

UnderCelotexandtheIllinois SupremeCourt’s holdingsin IncineratorandWellsandthe

long line of statutorynuisancecasesdecidedby theBoardovertheyears,it is clearthat thiscase

shouldbe dismissedon summaryjudgment. The Complainanthaspresentedno evidenceof

interferencewhich is sooverwhelmingthat it mustbedeemedperseunreasonable— thus thereis

no issueasto interferencewhichwould be materialto theoutcomeof thiscase.Thereis alsono

evidenceof unreasonableemissionsunderany oftheremainingfactors,including thetechnical

feasibility of furtherreducingnoiseordust from Boughton’squarryoperations,thecritical factor

in Wells. Thus,Complainantcannotsucceedin demonstrating“unreasonableinterference”

undertheAct andjusticeandthecontrolling SupremeCourt decisionsdemandthat this casebe
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dismissedon SummaryJudgmentin its entiretyandwith prejudice. SeeCelotex,477 U.S. 317,

at 331, citing Andersonv. Liberty Lobby,Inc., 477 U.S. 242, 247, 106 S.Ct.2505(1986)(“If the

non-movingpartycannotmustersufficientevidenceto makeout its claim, atrial would be

uselessandthemovingparty is entitled to summaryjudgmentasamatterof law.”).

- IV. Complainant hasofferedno legal support for her contentionthat it is
premature to grant summary judgment at this point.

Complainant’scontentionthat it is “premature”to requireherto produceevidenceon

anythingbut “interference”andthusprematureto grantthisMotion for SummaryJudgmentis

completelyunfounded.Shehasfailed to provideanylegal supportwhatsoeverfor this position.

Rather,Complainantéontinuesto point to theBoard’sorderin Loshenv. Grist Mill Confections,

., PCB97-174(Sept.18, 1997)which, asBoughtonhaspreviouslypointedout, involveda

motion for summaryjudgmenton thepleadings— not afterthe closeofdiscovery. In that case,

theRespondentfiled a motion for summaryjudgmenttwo daysaftertheComplainanthadfiled

her first discoveryrequests,obviouslybeforetheComplainanthadhadreceivedany discovery

from theRespondent.TheBoard’sopinion discussesillinois pleadingrequirementsandmakesit

clearthat its denialof summaryjudgmentin that casewasbasedon its conclusionthatthe

complainantwas“not requiredto presentfactsin thecomplaintconcerningSection33(c) of the

Act in orderto file asufficientpleading...”Slip. Op. at 3, 1997WL 593982(emphasisadded).

Thatis afundamentallydifferentcasethanthecaseatbarwhereduring a lengthydiscovery

periodComplainanthadeveryopportunityto produceevidencesupportingtheessentialelements

of her claim andto obtaindiscoveryfrom Boughton.

TheComplainantis essentiallymaking theargumentthattheBoardcannevergrant

summaryjudgmentwhereacomplainantallegesanuisance— whetherthat complainanthas

evidenceto supportsuchaclaimornot. Responseat7. Herpositionis that thequestionof
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whethertherehasbeen“unreasonableinterference”doesn’thaveto beproveduntil hearing.

Responseat 10. This is simplyan effort to avoidsummaryjudgmentandit is simply wrong.

Again, Complainantoffersno supportfor this noveltheorythatwould insulatestatutorynuisance

claimsfrom thelegalprocedureswhich applyto all otherclaims— whetherundertheAct or

un-dercommonlaw. If a complainanthastheburdenof proving “unreasonableinterference,”as

the~SupremeCourthasheld, andshefails to discloseevidenceof “unreasonableinterference”

duringdiscovery,thereis no reasonthat “unreasonableinterference”can’tbe determinedon

summaryjudgmentbasedupontheevidenceandpleadingsin acompleterecord— this is donein

nuisancecasesall thetime. See,e.g.,Hansenv. Orth, 247 Ill. App. 3d 411,617 N.E.2d357 (1st

Dist. 1993)(affirming grantof summaryjudgmentin favorof defendanthomeownerin the

neighbor’snuisanceaction,finding theplaintiffs failedto produceevidenceto supporttheir

claim); Pynev. Witmer, 159 ill.App.3d 254 (2dDist. 1987)afj’d 129 Ill.2d 351, 543 NE.2d1304

(1989)(affirming summaryjudgmentfor defendantpropertyownerin autoaccidentcasefor

failure to supportclaim that foliage createdan obstructionorencroachmentsoasto constitutea

publicnuisance);512 N.E.2d993, Markowskiv. City of Naperville,249 Ill.App.3d 110, 617

N.E.2d1251 (2~Dist. 1993)(affirming summaryjudgmentfor defendantCity on public

nuisanceclaim in actionchallenginglocationof aroadwhereplaintiff failed to produce

sufficientevidenceof a statutoryviolation,anecessaryelementof its claim).

Contraryto Complainant’sstatement,in Gardnerv. TownshipHigh SchoolDistrict 211,

PCB01-86(Dec.6, 2001),theBoarddid notmakeablanketdeterminationthat “the issueof

unreasonablenessis not thepropersubjectof summarydisposition...” Responseat 7. Rather,in

Gardner,theBoardconcludedthatin that casethetestimonyof witnesseswhohadbeen

identifiedbutapparentlynot deposed“would be directly relevantto thequestionof whetherthe
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chillerscauseunreasonableinterference.” Thus, in thatcasetherecordwasincomplete. In the

caseatbar, all of Complainant’switnesseshavebeendeposedandthe factsto which theywould

attestat hearingareall in thetranscriptsin therecordandcanbe examinedfor purposesof this

Motion for SummaryJudgment. -

No seriousclaim canbemadethat amotion for summaryjudgmentis prematurewhena

motion is filed afterovertwo yearsof discovery. Celotex,477U.S. 317,at318 (Holding

SummaryJudgmentmotion is notprematureafteroneyearof discovery.). At thecloseof

discoveryandin responseto aMotion for SummaryJudgment,Complainanthasadutyto

produceall of theevidenceshehassupportingtheallegedviolationof “unreasonable

interference.” In somecases,like Gardner,aRespondentmaynot havedoneits homeworkand

deposedall of Complainant’switnesses.But, in thiscase,Boughtondid its homeworkandall of

the~evidenceis in therecord. Thus,thisdispositivesummaryjudgmentmotion is not premature~

On thecontrary,it is timely, it is completelyappropriateandin orderand,in fact, it is favored

becausethetotality of evidencepresentedby Complainantand admissibleat hearingdoesnot

supportthecentralelementof theviolation. SeeCelotex,477 U.S. at 327. (“Summaryjudgment

procedureis properlyregardednot asadisfavoredproceduralshortcut,butratherasan integral

partof theFederalRulesasawhole,which aredesigned‘to securethejust, speedy,and

inexpensivedeterminationof everyaction.’ SeeSchwarzer,‘SummaryJudgmentUnderthe

FederalRules: Defining GenuineIssuesof MaterialFact,’ 99 F.R.D.465, 467 (1984).”)

V. The Complainant is poisedto misusetheBoard’s May 6, 2004orderto try to
introduce evidenceat hearingthatwasnotprovidedduringdiscovery.

TheBoardhasmadeit clearseveraltimes that discoveryis closedandnonewevidence

canbe manufacturedatthis late dateandbroughtintoahearing. Aug. 7, 2003Slip Op. at 4;

Sept.4, 2003Slip Op. at2; May6, 2004Slip Op. at 1. Yet theBoard’sMay6, 2004conclusion
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thatthereareremainingissuesof materialfactpertainingto thelevel of “interference”has

unfortunatelybeeninterpretedby theComplainantasopeningthedoorfor the introductionof

additionalevidence— notprovidedin discovery— athearing.Complainantis desperateto keep

thisweakcasealive andis lookingfor any opportunityto reopenthedooron thelong pending

andnow closedevidentiaryperiod. This typeof ambushlitigation tactic is explicitlyprohibited

by BoardRules101.616and 101.800(35 Ill. Admin. Code101.616and101.800)andby Illinois

SupremeCourtRule219 (“Consequencesof Refusalto Complywith RulesorOrderRelatingto -

DiscoveryorPretrialConferences”).If Complainantis allowedto bring in evidenceon

“unreasonableinterference”whichwasnot madeavailablein discoveryit would constitute

prejudicial andreversibleerror. ~ Meredithv. Principi, No. 00 C 2476,2001WL 856283,at

*1 (E.D. Ill. July 27, 2001)(statingthata“complainantcannotwait until sheseesadefendant’s

motion to thenconductunilateraldiscoverywith-theexpectationthat suchtestimonycouldbe

usedto fendoff summaryjudgment”);Coils v. City of Chicago,212 ill. App. 3d 904, 954(1st

Dist. 1991) (holding“thatfractionaldiscoveryand fractionaldisclosurearenot to be tolerated”).

A complainantcannotcircumventsummaryjudgmentat theendof discoveryby contendingit

maybeableto bring in moreevidencelaterat hearing. Thesystemsimply doesn’twork that

way.

CONCLUSION

As statedin Boughton’smotion, this is actuallya verysimpleandstraight-forwardcase.

It representsan extreme,evenfor nuisancecases,in theComplainant’scompleteabsenceof

evidenceon “unreasonableness.”The Complainantwho allegesnoiseanddust interfereswith

herenjoymentof herproperty,movednextdoorto an existingquarryandsubsequentlymadeher

living selling propertyandhomesto othersnext to thesamequarry. Herpropertyvalueshave
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not gonedown— theyhaveincreasedat ahigherratethanothercomparablesubdivisionsnot

locatedadjacentto aquarry. TheAppellateCourthasheldthis very quarryis the“highestand

bestuse” of thequarryproperty. Boughtonhasvoluntarilyundertakenan entireprogramof

noiseanddustreductionmeasuresthathasdramaticallyreducedemissionsandthatmeetsand

exceedsthemeasurestheBoardhasimposedin othercases.All ofthis is unrebutted.

-The Boardshouldnot allow summaryjudgmentto be circumventedon a speciousbasis

wherethereis no likelihood of successon themerits. BoughtonurgestheBoardto takethis

opportunityto reaffirm theholdingin Wells,straightenoutComplainant’smuddythinking about

theelementsof anuisanceclaim undertheAct, andprovideclearguidancefor theswift

dispositionof futurenuisancecasesby summaryjudgmentwheretheevidenceis insufficient.

Respectfullysubmitted,

Boug~~c~d Mat ~als,Inc.
By Oneof Its Attorneys

PatriciaF. Sharkey
Kevin Desharnais
MarkR. TerMolen
Mayer,Brown,Rowe& MawLLP
190SouthLaSaileStreet
Chicago,Illinois 60603-3441
(312)782-0600
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belowby First ClassU.S. Mail, properpostageprepaid,on August19, 2004.
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(U.S.Mail)
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MarkR. TerMolen
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