
RECE~VED
CLERK’S OFFICE

ILLINOIS POLLUTION CONTROL BOARD JAN 1 92005

) STATE OF ILLINOIS

) Pollution Control Board
MIDWEST GENERATION EME, LLC )

• Petitioner, ) PCB 04-185
) (Trade SecretAppeal)

v. )
)

• )
ILLINOIS ENVIRONMENTAL )

PROTECTION AGENCY, )
Respondent. )

NOTICE OF FILING

To: BradleyP.Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100W. RandolphStreet
Chicago,IL 60601

LisaMadigan
MatthewDunn
AnnAlexander~
PaulaBeckerWheeler~
Office oftheAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

PLEASE TAKE NOTICE that I havetodayfiled with the Office of the Clerk of the Pollution
~2ontrolBoard andoriginal (1) andnine (9) copiesofMidwest Generation’sMotion for Leaveto
File theAttachedReply To Illinois EnvironmentalProtectionAgency’sResponseTo Midwest
Generation’sMotion To Strike,acopyof which is herewithserveduponyou.

( MaryAnnMulhn

Dated: January19, 2005

SchiffHardinLLP
6600SearsTower
Chicago,IL 60606
(312) 258-5687



• • • RECEIVED

• CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD JAN 192005

• • STATE OF ILLINOIS.
Pollution Control BoardMidwest GenerationEME, LLC • )

• Petitioner, • ) PCB 04-18.5
• ) Trade SecretAppeal

v. )
)
)

Illinois Environmental Protection Agency, )
Respondent. • • )

• MOTION FOR LEAVE TO FILE THE ATTACHED REPLY TO ILLINOIS
ENVIRONMENTAL PROTECTION AGENCY’S RESPONSETO MIDWEST

GENERATION’S MOTION TO STRIKE

Pursuantto 35 Ill. Adm. Code 101.500(e),Midwest GenerationEME, LLC (“Midwest

Generation”)respectfullysubmitsthis Motion for Leaveto File theAttachedReplyto theIllinois

EnvironmentalProtectionAgency’s(“JEPA’s”) Responseto Midwest Generation’sMotion to

• Strike. In supportofthis motion, Midwest Generationstatesasfollows:

Midwest Generationwill bemateriallyprejudicedunlessit is allowedto file theattached

Reply. First, in its Responseto Midwest Generation’sMotion to Strike,IEPA acknowledgesthat

certainstatementsin the.November30, 2004ClarificationofJEPA’sTradeSecretDetermination

(“Clarification”) are erroneous;IEPA nonetheless,seemsto argue thesestatementsshould

remain in the record. In the attachedReply, Midwest Generationdemonstrates.why these

erroneousstatementsneedto be strickenfrom the record. Secondly, in its Response,EPA

makes several argumentsin an attempt to •justify the inclusions of new grounds in its

• Clarification. •Midwest Generationwill beprejudicedunlessit hasan opportunityto respondto

• thesenewarguments. •

WHEREFORE,Midwest Generationrespectfullyrequeststhat theBoard grantMidwest

Generation’sMotion for Leaveto File theAttachedReply.



Dated: January19, 2005 •

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By: ~ A
• • SheldonA. Zabe

MaryAnnMullin
AndrewN. Sawula

SCHIFFHARDIN LLP
• • 6600SearsTower

• Chicago,Illinois 60606
• • (312)258-5687

Attorneysfor
• • Midwest GenerationEME, LLC

CH2\ 1190808.1



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest Generatio•nEME, LLC )
Petitioner, ) PCB 04-185

) Trade SecretAppeal
v. )

)
)

Illinois Environmental Protection Agency, )
• Respondent. • • ) •

REPLY TO ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S RESPONSETO

MIDWEST GENERATION’S MOTION TO STRIKE

Petitioner,Midwest GenerationEME, LLC (“Midwest Generation”)respectfullysubmits

this Replyto theIllinois EnvironmentalProtectionAgency’sResponseto Midwest Generation’s

Motion to Strike the Attorney General’sClarification of EPA’s Trade SecretDetermination

(“Motion to Strike”). In supportofthisReply,Midwest Generationstatesasfollows:

1. Midwest Generationhasmovedto strikethe November30, 2004 Clarificationof

Illinois Environmental Protection Agency’s (“IEPA’s”) Trade Secret Determination

(“Clarification”) in its entiretybecausethe AttorneyGeneral,not the EPA, attemptedto clarify

the trade secretdetermination. Alternatively, Midwest Generationmoved to strike (1) the

portionsof the Clarificationthat containfalsestatementsaboutconversationsbetweenMidwest

Generationand JEPA and an inaccurateclaim asto thetiming ofthe conversationsand(2) the

portions of the Clarification that exceedthe scope of the Board’s November4, 2004 Order

(“Order”).’ In responseto Midwest Generation’sMotion to Strike the Clarification in its

JEPA accurately notes in its Responsethat Midwest Generation submitted a•
SupplementalStatementofJustificationto theJEPAon November22,2004. In light oftheOrder
which seemsto authorizesSupplementalStatementsof Justification at any time, Midwest
Generationdecidedto Supplementits StatementofJustificationto respondto thepositionsEPA
hadarticulatedto date. Midwest Generationdid not intend for this submittalto bea filing in this



Entirety,IEPA provided•anaffidavit attestingthat EPA draftedtheClarification. In light of this

informationanddespitetheproceduralirregularities,Midwest Generationwithdrawsits Motion

to Strike the Clarification in its Entirety, however,Midwest Generationdoesnot withdraw its

alternativeMotion to StrikePortionsoftheClarification.

2. First, Midwest Generationmoved’ to strike the paragraphof the Clarification

relating to purportedconversationsbetweenMidwest Generationand IEPA allegedlyoccurring

before IEPA issued its March 10, 2004 letter denying trade secretprotection to certain

information Midwest Generationprovided to JEPA (“March 10, 2004 Denial”). In this

paragraph,JEPA states three times that JEPA informed Midwest •Generation of alleged

deficienciesin its Statementof Justificationbefore the March 10, 2004 Denial. IEPA now

acknowledgesthesestatementsareerroneous,admitting that any suchconversationsbetween

IEPA andMidwest GenerationtookplaceaftertheMarch 10, 2004Denialwas issued.Response

at2. Forthis reason,paragraph3 onpage2 shouldbestrickenfrom theClarification.

• .3. Further, the erroneousrepresentationsshouldbe strickenbecausetheycreatethe

mis-impressionwith theBoard, andin therecord,thatMidwest Generationhadanopportunityto

know, discussand respondto the reasoningfor the JEPA decisionin advanceof it becoming

final. IEPA’s concludingsentencein theparagraphis: “Despitethesepre-decisionaldiscussions,

Midwest failed to addressthe Illinois EPA’s concerns in a supplementalstatementof

justification prior to the Agency’s trade•secretdetermination”. Clarification at 2. Midwest

Generationcouldhardlysupplementitsjustification basedon theseconversationswhen,asIEPA

now acknowledges,no suchconversationstookplacebeforethe’March10, 2004Denial. Rather

caseand thereforedid not servethe AttorneyGeneral. Thirty-five dayshavelapsedand EPA
hasnot respondedto Midwest Generation’sSupplementalStatementof Justification.
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thenagreeingto striketheparagraph,IEPA seemsto be taking theposit•ionthat thesestatements

shouldremain in therecord. IEPA claimsthat “While the EPA agreesthat the timing ofthese

statementsis irrelevant,thestatementsarenot. . .“ Responseat 2. Midwest Generationis not at

all surewith whom EPA is agreeingbut it is not Midwest Generation. The timing,of these

discussionsis particularlyrelevantto theirinclusionin therecordandfor Midwest Generation’s

dueprocessargumentcurrentlybeforetheAppellateCourt.

4. EPA also seemsto arguethat the erroneous statementsshould remain in the

recordbecausethe conversationsMidwest Generationand IEPA had afterthe March 10, 2004

Denial aresomehowrelevantirrespectiveof the timing. Responseat 2. JEPAgives no reason

why theseconversationsare relevantfor the purposesof the Clarification. While Midwest

Generationacknowledgesit did contactEPA after the March 10, 2004 Denial, in a largely

unsuccessfulattemptto gleanIEPA’s reasoningsupportingits March 10, 2004Denial,Midwest

Generation cannot see how these conversations,even if accuratelyrepresented,have any

relevanceto the bases for the denial and therefore are appropriate for inclusion in the

Clarification. •

5. Midwest Generationalso disagreeswith JEPA’s representationsasto thecontent

oftheseconversations.~ç Affidavit ofMaryA. Mullin atp. 2, attachedto theMotion to Strike.

The Board orderedJEPA to supplementthe March 10, 2004 Denial in order to explain the

reasoningsupportingits decision. Order at 1-2. Statementsregardingconversationswith

Midwest Generation.thatoccurredafterthefinal denialwasissuedarenotrelevantto this task.2

2 Midwest Generationnotesthat the silenceof the EPA’ s responseand accompanying

affidavit on the questionof the accuracyofthe descriptionoftheseconversationsmaybemore
eloquentthananythingMidwest Generationcanargue.
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6. Secondly,Midwest Generationhasmovedto striketheportion ofthe November

• 30, 2004 Clarification (“Clarification”) pertainingto the argumentthat the GenerationChart is

emissionsdata,arguingthat this is anew groundsfor denialnot allowedby the Order.3 EPA

admitsthatthat “EPA did notmentionemissionsdataspecificallywith regardto the Generation

Chartin its originalMarch 10, 2004determination.” Responseat3. But, JEPAcontends,this is

notanew groundsfor the denial, but rathera clarificationof theMarch 10, 2004Denial. This

• positionis untenable.

7. • IEPA clearlyidentifiedthegrounds(butnot thereasonssupportingthesegrounds)

for its denial of trade.secretprotectionto the GenerationChart and the ProjectChart in the

March 10, 2004 Denial. JEPA deniedprotectiontothe ProjectChart, in part, becauseJEPA

claimed the ProjectChart constitutedemissions data; EPA madeno such claim as to the

GenerationChart. TheMarch 10, 2004Denialspecifiedthefollowing groundsfor denyingtrade

secretprotectionto theGeneratibnChart:

Midwest failed to adequatelydemonstratethat the information hasnot been
published, disseminated,or otherwise become a matter of general public
knowledge(i.e., the Illinois EPA was able to locatethe information in sources
available to the public) andlor failed to demonstratethat •the information has
competitivevalue.

March 10, 2004 Denial at 2. In the portion of the March 10, 2004 Denial pertainingto the

ProjectChart,JEPAidentifiedthefollowing groundsforits denial:

Midwest failed to adequatelydemonstratethat the information hasnot been
published, disseminated,or otherwise become a matter of general public
knowledge(i.e., the Illinois EPA was able to locateth•e information in sources
available to the public) and/or failed to demonstratethat the information has

~Midwest Generationstrenuouslyobjectsto thecharacterizationof theGenerationChart
as emissionsdata. If this new argument is not stricken from the Clarification, Midwest
Generationwill addressthis issuein its Responseto the Clarificationnow dueto be filed with
theBoardonFebruary22, 2005.
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competitive value. Further, Midwest has failed to demonstrate that the
information doesnot constituteemissionsdate.

March 10, 2004 Denial at 2 (emphasisadded). The• IEPA identified the Project Chart as

•constituting emissions data, it could have just as easily identified this grounds as to the

GenerationChartbut failed to do so.

8. •There is no merit to IEPA’ s position that the addition of the claim that the

GenerationChart is emissionsdatais somehow“implicit” in the March 10, 2004Denial. As

IEPA admits in its Response,.the questionof whetheror not the GenerationChart is a trade

secretis “not germane”to theevaluationofwhetherornot it is emissionsdata. Responseat3. If

it is emissionsdata,obtainedpursuantto the Illinois EnvironmentalProtectionAct, evenif it is

otherwiseatradesecret,it is not protected.Theseareseparateinquiriesbecauseemissionsdata

is an exceptionto the generalrulethat tradesecretsareprotected•from disclosure.~ 415 ILCS

5/7(c). Therefore,regardlessof its statusasa tradesecret,if dataconstitutesemissionsdata

propeEly obtained it is to be released. Accordingly, the fact that EPA now considersthe

GenerationChart to be emissionsdatacould not be a “clarification” of one of the grounds

identified in the March 10, 2004 Denial, both of which have to do with whetherornot the

GenerationChart is atradesecret. Whichgroundcould it possiblysupport? Doesthe fact that

IEPA now considersthe GenerationChart emissionsdatasupport the EPA determinationthat

the informationis publicly available? Doesit supportthe EPA determinationthat thedatahas

no competitivevalue? Neitherpositionmakessenseandthe IEPA’s Responseshedsno light on

this. IEPA’s attemptsto injectinto the casethis newargumentasto theGenerationChartshould

be rejected.

3Thus, Midwest Generationcanequally arguethat its requestfor protection“implicitly”
informedJEPAthat MidwestGenerationdid notbelievetheinformationwasemissionsdata.
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9. Apparentlyrecognizingthe speciousnessof its “emissionsdata” argument,EPA

appearsto arguethatthe Ordergavethemlicenseto addgroundsnot identifiedin theMarch 10,

2004Denial. The Orderclearlydoesnot. TheBoard sentthe March 10, 2004Denial backto

JEPAfinding: “. . . EPA’s denialletterstatesthatMidwest failedto demonstratethat theclaimed

informationis not publicly available‘and/or’ hascompetitivevalue. Thedenialis ambiguousas

to whetherone or• both groundsapply.” Orderat 31. Therefore,the Board required.IEPA to

specifywhich groundsapply andwhy. SeeBoard Orderat 31. The Board did not authorize

IEPA to revisit its decisionand createnew groundsnot previouslyidentified; the Board only

requiredJEPAto articulatethereasonsthat existedwhenit issuedits March 10, 2004Denial:

TheBoardis not, however,directingIEPA to reconsider•its decision. Instead,the
Boardis remandingthis matterto JEPAfor the limited purposeof havingEPA
articulate, in compliancewith Section 130.210 (b)(1), the reasOningbehind
JEPA’s March 10, 2004denialoftradesecretprotection.

Orderat 31. To theextentthe March 10, 2004Denialwasambiguous,the BoardorderedIEPA

• to specifywhetheroneorbothgroundsapplied,and why. TheBoarddid not empowerEPA to

•revisit its decisionto identify additionalgrounds.Accordingly,as to theGenerationChart,JEPA

wasauthorizedto choosewhetherone or bothofthe groundsidentified applied;JEPAwasnot

authorizedto revisit its decisionto add a claimthat theGenerationChart is emissionsdata. To

avoid giving IEPA a secondbite at the apple, the Board should Strike all referencesto this

argumentfrom theClarification.

10. In furtherdefenseof its failure to identify theGenerationChartasemissionsdata

in its March 10, 2004Denial,EPA assertsthat: “The Board doesnot requirethe JEPAto state

whetherinformationconstitutesemissionsdatawhenevaluatingandrespondingto astatementof

justification, as,by definition, it mustbe madeavailableto the public.” Responseat 4. In its

Order,the Boardhaslaid to rest anyuncertaintyasto what is requiredin EPA’ s denial letter.
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The Board directed “IEPA to specify which grounds apply (i.e., matter of generalpublic

knowledge,lackscompetitivevalue,emissionsdata)andwhy. Orderat 30-31.

WHEREFORE,Midwest Generationrespectfullyrequeststhat theBoard enteran order

striking (1) the inaccurateand irrelevantparagraphon page2 of the Clarification alleging that

Midwest Generationand IEPA had conversationabout Midwest Generation’sStatementof

Justification before the March 10, 2004 Denial was issued and (2) the portions of the

Clarification on• pages3, 4, and 5 relating to the newly createdargumentthat the Generation

Chartconstitutesemissionsdata.

Dated: January19, 2005

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC•

• • • • BY:7~$(~&~ • •

• • Mary AnnMullin
AndrewN. Sawula

• • ‘SCHIFF HARD1N LLP
• 6600SearsTower

Chicago,Illinois 60606
• (312)258-5687

•Attorneysfor
Midwest GenerationEME, LLC

CH2\ 1191035.2
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CERTIFICATE OF SERVICE

I, the undersigned,certify thatI haveservedtheattachedMidwest GenerationEME, LLC’s
Motion for Leaveto File theAttachedReplyTo Illinois EnvironmentalProtectionAgency’s
ResponseTo Midwest Generation’sMotion To Strike,by U.S. Mail, uponthefollowingpersons:

LisaMadigan
MatthewDunn
Aim Alexander
PaulaBeckerWheeler

• Office of theAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

Dated: / Chicago,Illinois•
January19, 2005

BradleyP.Halloran,HearingOfficer
Illinois Pollution ControlBoard
100WestRandolph,Suite11-500
Chicago,IL 60601

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By~7~/i4~7j~7~&~
~Ma~’ A. Mulliii

SCHIEFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312) 258-5687

OneoftheAttorneysfor
Midwest GenerationEME,LLC

CH2\ 1191021.1


