
L. KELLER OIL PROPERTIES,
(Charleston),

Petitioner,

ILLiNOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.

)
)
)
)

) PCBNo.05~
)
)
)
)
)

CLER~<’SOFFICE

NOTICEOFFILING

TO: JohnKim
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Spr~ngfield,Illinois 62794-9276

CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, Illinois 62794-9274

PLEASE TAKE NOTICE that on September9, 2004, we filed with the Clerk of the
IllinoisPolhnionControl Board of the Stateof Illinois an original, executedcopyof a Petition
for Review of Illin~isEnvironmentalProtectionAgency Decisionand Motion for Expedited
Reviewof Illinois EnvironmentalProtectionAgencyDecision.

Dated: September9, 2004

CarolynS. Hesse
Barnes& ThornburgL.LP
OneNorth WackerDrive
Suite4400
Chicago,I]iinois 60606
(312)357-1313
235546v1

Respectfullysubmitted,

L. Keller Oil Properties(Charleston)
I’ ~

~ r\~~~i
By ~ ~ —

Oneof Its Att.~rneys

BEFORETHE POLLUTION CONTROLBOARD
OFTHE STATE OF ILLINOIS

V.

SEP~J~ 2004
STATE OF QLINOJS

Pollution Control Board

[This filing submitted on recycledpaper as defined in 35 111. A.dm. Code 101.202]



CERTIFICATE OF SERVICE

I, on. oath state that I have served the attachedPetition for Review of Illinois
Environmental Protection Agency Decision and Motion for ExpeditedReview of Illinois
EnvironmentalProtectionAgencyDecisionby placingacopy in an envelopeaddressedto:

JohnKim
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

Carol Sudman
HearingOfficer
Illinois Pollution ControlBoard
1021North GrandAvenueEast
P.O.Box 19274
Springfield, Illinois 62794-9274

from OneNorth WackerDrive, Suite 4400, Chicago,Illinois, beforethe hourof 5:00 p.m., on
this 9th Dayof September,2004.

CarolynS. H~se

[This filing submitted on recycled paper asdefined in 35 Iii. Adm. Code 101.202]
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RAVEDCLERK’S OFFICE

BEFORETHE POLLUTION CONTROLBOARD
OFTHE STATE OF ILLINOIS SEP 002004

L. KELLER OIL PROPERTIES, ) . Poll ~onCofltro~Board
(Charleston), )

)
Petitioner, )

)
v. ) PCBNo. 05-517

)
ILLINOIS ENVIRONMENTAL . )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION FOREXPEDITEDREVIEW OF ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY DECISION

L. Keller Oil Properties (Charleston) (“Keller/Charleston”), by its attorney,

CarolynS. Hesseof Barnes& Thornburg,pursuantto the Illinois EnvironmentalProtectionAct

and the proceduralrules of the Illinois Pollution Control Board at 35 Illinois Administrative

CodeSection101.512 herebymovesfor expeditedreview of a decisionby the Environmental

ProtectionAgency(the“Agency”). In supportofthis motion,Petitionerstatesasfollows:

1. L. Keller Oil Properties(Charleston)(“Petitioner”), on the samedatethat

this motion was filed, filed a Petition to the Illinois Pollution Control

Board to appealan Agency decisiondatedAugust 6, 2004, denying a

CorrectiveAction PlanBudget (the “Budget”) that was submittedto the

Agency. The Agency had approvedthe work to be performedin the

amendedCorrectiveAction Plan.

2. The Agency’sAugust 6, 2004 letterdenying the Budgetprovided asthe

reasonfor denying the Budgetthat an additional 22 items of detailed

informationandlordocumentationwererequiredbeforethe Budgetcould

IThis filing submitted on recycled paper asdefined in 35 III. Adm. Code101.202J



be approved (SeeExhibit 1) even though the Agency had previously

reviewed those elementsof the Budget and had not raised any issues

regardingthe22 items. (SeeExhibit 2).

3. The Agency is using its requirementfor detaileddocumentationasa rule

and, becausethe requirementfor detailed documentationhas not been

properly promulgatedas a rule pursuantto the Illinois Administrative

ProceduresAct (5 ILCS 100/1 et. seq, (2002)), the requirementfor

documentationis aninvalid rule.

4. TheAgencyexceededits statutoryauthority by reviewingthe information

in aBudgetthatit hadreviewedbefore.

5. The Agency’s requirementfor the additional detaileddocumentationis

untimely becausethe Agency has only 45 days to determinewhethera

submissionis completepursuantto 35 Ill. Admin. Code732.502and the

Agency’s letterrequiringthe documentationwassentmore than 45 days

aftertheBudgetwasoriginally submitted.

6. The Agency’s requirement for the additional documentation is

unprecedented.Nowherein the Illinois EnvironmentalProtectionAct or

its implementing regulations is there a rule that requires the level of

detailedinformation the Agency’s letter of August6, 2004requires,and

the Agency has historically not required the level of detailed

documentationrequiredin theAugust6, 2004letter.

7. Upon informationandbelief, theAgencyhasnot sentletterssimilar to the

August 6, 2004 letter to otherowners/operatorsof undergroundstorage

[This filing submitted on recycledpaper as defined in 35 111. Adm. Code101.2021
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tanks. Petitionerbelievesthat it wassenttheAugust6, 2004 letterfor the

purposeof harassingPetitioner’s consultantCW3M and to increasethe

consultant’s costs. CW3M has actively participated in the UST

rulemakingproceedingR04-22 and R04-23 and suedthe Agency in state

court over the Agency useof Rate Sheets. CW3M Company, Inc. v.

illinois EnvironmentalProtectionAgency,No. 03-MR-0032, Sangamon

County,Illinois, ChanceryDivision.

8. Petitioner is requestingan expeditedhearingin this matterbecausethe

Agencyis continuingto useinvalid rulesto makedecisionsandrequiring

that additionalproceduresbe followed without providing any advanced

notice ofsuchrequirementsandin violation of its statutoryandregulatory

authority,all ofwhich resultin materialprejudiceto petitioner.

9. TheAgency’s illegal actionsare damagingPetitionerbecausetheAgency

hasrefusedto approvethePetitioner’sBudgetassubmittedandcontinues

to requestadditional information,eventhoughthe Agency hasapproved

similar budgetswith similardocumentation,historically.

[This filing submitted on recycled paper as defined in 35 Ill. Adm. Code 101.2021
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WHEREFORE,L. Keller Oil Properties(Charleston)respectfullyrequeststhat

the Board provide for an expeditedreview of L. Keller Oil Properties’ (Charleston)

Petitionappealingthe Agency’sdecisionand to ordertheAgencyto ceaseusing invalid

rules and to ceaseexceedingits statutory and regulatoryauthority and to reimburseL.

Keller Oil Properties(Charleston)for its attorneys’feesin this matter.

Respectfullysubmitted,

L. Keller Oil Properties(Charleston)

By: q~~ 1~~QQ~
Oi~eof Its AU~neys

CarolynS. Hesse,Esq.
Barnes& ThornburgLLP
OneNorthWackerDrive
Suite4400
Chicago,Illinois 60606
(312)357-1313
235579v1

[This filing submitted on recycled paperasdefined in 35 Ill. Adm. Code 101.202J
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OWN

ENVIRONMENTAL PROTECTION AcENC~

1021 NoRTH GRAND AvENUE E}~5T, P.O. Sex 19276, SpgiNe~lELD~ILLINOIS 62794-9

1~~sR.THOMPSO~C8N~R,100WtST RANDOL?~,5UIT~11-300, C~CAG0. IL 60601, 312-814-6026

ReiD P.. BLAGOJEVICH, GOVERNOR RSNEECIPRL~NO,DRECTOR

CERTiFiED MAIL2171’782-6762

000D 1E51 343~OE ~15D

AUG 06 20M

L. Keller Oil Properties . ~-- - :‘; ~
AttentIon: JoeHenry 2004
P.O.Box 70
Ef~highan1,1L62401 cVU

Re: LFC #0290105024- ColesCounty
Charleston/ Keller Oil
419 WestLincoln Avenue
LUST IncidentNo. 881670,890932and20000804
LUST TechnicalFile

DearMt. Heniy:

TheIllinois EnvironmentalProtectionAgency (Illinois EPA)hasreviewedtheamended
CorrectiveAction PlanBudget(budget)submittedfor theabove-referencedincident, this

•budget,datedJune2, 2004,wasreceivedby theflhinois EPA on June2, 2004. Citations in this
letterare from the. EnvironmentalProtectionAct (Act), asamendedby PublicAct 92-0554on
June24, 2002,and35 Illinois AdministrativeCod&(35 Dl. Adm. Code).

Theassociatedbudgetis rejectedfor thereason(s)listed below(Sections57.7(b)and57.7(c)(4)
of theAct and35 III. Adm. Code731503(b)).

Theplanbudgetis rejectedforthefollowing reason(s):

Thebudgetincludescoststhat lacksupportingdocumentation(35 III. Adm. Code~
732606(gg)).A correctIveactionplanbudgetmustinclude,butnotbe limited to, an
accountingof all costsassociatedwith theimplementationandcompletionof the
correctiveactionplan (Section57.7(b)(3)oftheAct). Sincethereis no supporting

documentationof costs,the Illinois EPA cannotdetermjnethat costswill not beusedfor
activitiesin excessofthoserequiredto meettheminimumrequirementsofTitle XVI of
theAct (Section57.7(c)(3)of the Act arid 35 Ill. A.dm. Code732.505(c)arid P732.606(o))..

In orderto conducta full financialreviewofproposedcosts for correctiveaction,the
Agencyrequeststhefollowing informationbesubmitted:

ROCX~CtD—4303 North Main 5t~e~t.Rocklord, IL 61103—(815)987-776c3 • Dea Pi,’,e~~ts— 9511 W. Harrison 5~.,DesP)aine~,IL §0015— 1847) 294-4000
— ~9S South State.61gm, IL 80123— (847) 608-3131 — 5415 N. University SI., Peoria, IL 51614-. (3091 693-5463

Cr L.’~o- PeCRL~— 7620 N. University St.. Peoria,IL 61614— (309) 693-5462 • -. 2125 SouthFirss.5rre~.Chsmoai~n.IL 61820— (217) 278-5800
SPONC~5LD—45005.Sixth StreetRd., Springfield, IL 62706 -. (217) 785-6897 COLUNSVU.LE —. 2009 MalI Sireet,Collireville. (1. 62234—(618) 346.5 20

2309 W. Main Se.,Suite116. Marion, IL 62959 — (618) 993-7200

EX?ril~T
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Provide documentationin the form of aprice list from the laboratorycontracted
for analyticalservicesrelatingto this project. If discountsareoffered,pleasestate
thedisco~mt.

2. Providetherental agreexnenlregardingcostsfor therentalratesofthe PIDmeter

andwaterlevel indicator.

3. Provideaspecific explanationwith supportingdocumentationfor how personnel
ratesarederived.ProvidetheAgencywith formulasusedfor calculatingthe
personnelhourlyratesfor eachpersonneltitle proposedin correctiveaction.

4. Providespecificdocumentationfor eachpersonnelduty. For example,please
providetheAgencywith informationregardingeachtaskinvolved for “excavation
actjvjtjes” (hourssamplingtheexcavation,hoursassociatedwith traffic safety,
hoursassociatedwith coordinationof equipmentat thesite, etc.). This mustbe
submittedfor eachtask(excavationactivities,backfill activities,GWTU
operating/sampling/quarterlyGW monitoring,GWTU closureanddemobilization,
correctiveactionplanaridbudgetprep., IEPAquarterlyrep./data
management/closurere~,annualenvironmentalreporting/GWTLT~.and
reimbursementclaim preparation), Explainhow estimatedhourswerecalculated
andprovide theAgencywith anyformulasthatmayhavebeenusedto determine
hoursassociatedwith eachspecifictask. In additiori, documentwhyspecificjob
titles areproposedfor eachactivity. Pleasesubmitthis informationin a chart
form formoreclarity.

5. Providea copyofthesubcontractor~ostestimatesfor excavation,transportation,
disposalarid backfhlingactivities. Explainwhatfactorswereusedin determining
thesubcontractor’scost estimate.This explanationmustbeprovidedin a time
andmaterialsformat. In addition,the lluiriois EPA requeststhefollowing
justifjr.atjn~

5
:

a. Explain the necessityof eachpieceof equipmentproposedfor theseactivities.
b. Explainhowthenumber ofoperatorsneededto completecorrectiveaction

wasderived.
c. Explainwhy 10 cubicyard trucks areproposed insteadoilS cubic yard

trucks.
d. Exp’ain whytra~jccontrol is budgetedunderfirm personneland

subconlractorscosts.
e. Explainhow excavationarid backfill costsweredetermined.

6. Providetheaddressofthelandfill to becontractedfor soil disposalalongwith a

costestimatefrom thelandfill for disposalof5,800cubicyardsofsoil.
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• 7. Providetheaddressesfortheproposedbackfill materialpurchasesalongwith a
costestimatefrom theselocationsfor sandandgravel.

8. Provideacopyof subcontractorcostestimatesassociatedwith concrete
replacementin atime andmaterialsformat.

9. Providesupportingdocumentationforuseofa conversionfactorof 1.67 tonsper
cubic yards.

10. Provideacopyof subcontractorcostestimatesassociatedwith USTremoval in a
time andmaterialsformat.

11. Provideacopyof subcontractorcostestimatesassociatedwith canopydemolition
anddisposalin atime andmaterialsformat. In addItion,explain why an asbestos
inspectionis necessaryfor cotrectiveaction.

12. Providedocumentationsupportingtheproposedmileagecosts in conjunctionwith
perdiem andmotel stays. Providedocumentationandanyformulasusedin
determiningthe cost..aridnumberofmotelstaysproposed.

13. Providedocumentationsupportingthenumberofmanifestsproposedfor soil
disposal.

14. Provide documentatiorisupportingtheuseandquantityof truck liners for
excavationandbackfllling activities

15. Provide documentation anddiscusswhat factorsareconsideredwhenestimating

mobilizationanddemobilizationof equipment.

proposedtelephoneandelectncitycosts.

17. Provide documentatiori for decenniningthefrequencyofcarbonfilter replacement
anddisposal.

18. Providedocumentationfor calculating120,000gallonsof sewerdisposaL

19. Providedocumentationin atime aridmaterialsformatfor activities~socjated

with groundwa~e~treatmentunit maintenancecosts.

20. Providedocumentationin atimeandmaterialsformatfor ~undwater. treatrnent
unit demobilizationandfor site restoration Includea discussionof the
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AppealRights

An undergroundstoragetankowneror operatormayappealthis final decision to the Illinois
Pollution ControlBoardpursuantto Sections40 and57.7(c)(4)QJ)of theAct by filing apetition
for ahearingwithin 35 days after thedateof issuanceof the final decIsion. However, the35-day
periodmaybeextendedfor a periodof time not to exceed90 daysby writtennoticefrom the
owneror operatorand theflhinois EPA within theinitial 35..dayappealperiod. If theowneror
operatorwishesto receivea 90-dayextension,awritten requestthat includesastatementofthe
datethe final decisionwasreceived,alongwith acopyof this decision,mustbeseatto the
Illinois EPA assoonaspossible.

For informationregardingthe filing of an appeal,pleasecontact:

Dorothy Gunn, Clerk
Illinois Pollution Control Board
Stateof Illinois Center •-•--~‘

100 WestRandolph,Suite11-500
Chicago, IL 60601 ~ 7 2004
312/814-3620 • • • ~

Forinformationregardingthefiling of an extension,pleasecontact:

illinois EnvironmentalProtectionAgency
~ ,—_~ ~ ~oUrise1

1021North GrandAvenueEast
Post Office Box 19276
Springfield, IL 62794-9276
217/782-5544
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BEFORETHE POLLUTION CONTROL BOARD SEP 092004
OF THE STATE OF ILLINOIS STATE OF IL~JNO~8PolIut~onContro’ Board

L. KELLER OIL PROPERTIES, )
(Charleston), )

)
Petitioner, )

v. ) PCBNo.05~.7~

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITIONFORREVIEW OF ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY DECISION

L. Keller Oil Properties (“Keller-Charleston”), by its attorney, CarolynS. Hesse of

Barnes& Thornburg,pursuantto the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 et.

seq. (the “Act”) and 35 Illinois AdministrativeCode Section 105.400et. seq.,herebyappeals

certaindecisionsby theIllinois EnvironmentalProtectionAgency(the“Agency”).

1. L. Keller Oil Properties(“Petitioner”), wastheownerofa gasolineservice

station locatedat 419 West Lincoln Avenue, Charleston,ColesCounty,

Illinois (the “Station”). This gasolineservice stationhad underground

storagetanks (UST’s) on the property, which storedgasolineand diesel

fuel.

2. LUST Incident Numbers 881670 and 890932 were obtained during

Keller’s ownershipof the Stationandtanksfollowing site investigations.

Incident No. 20000804was obtainedduring JamesDunn’s subsequent

IThis filing submitted on recycled paper as defined in 35 III. Adm. Code101.202]



ownership of the Station The site has also been assigned

LPC#0290105024-ColesCounty.

3. On March 12, 2004, the Petitionersent to the Agency an election to

proceedunderPublicAct 92-0554 and an amendedCorrectiveAction Plan

(“CAP”) and Budgetto perform correctiveaction at the Station. (See

Exhibit 1.)

4. On May 21, 2004, the Agency sentPetitionera letter advisingPetitioner

that the CAP was approved but the Budget wasrejected. The only reason

listed for rejectingtheBudgetwasthefollowing:

Oneofthe overall goalsof the financialreviewis to assure
that costsassociatedwith materials,activities,and services
arereasonable(35 Ill. Adm. Code 732.505(c)).The budget
includescoststhat arenot reasonableassubmitted(Section
57.7(c)(3)of the Act and 35 Ill. Adm. Code732.606(hh)).
Pleasenote that additional information and/or supporting
documentationmay be providedto demonstratethe costs
arereasonable.

The Illinois EPA requestsjustification of the numberof
personneland the numberof personnelhours requiredto
completecorrectiveaction.

(See Exhibit 2, Attachment A.) IEPA did not request any other

documentation or justification or modifications; thus, IEPA approved all

otherelementsof theBudget.

5. On June 2, 2004,within 35 daysof receiptofIEPA’s May 21, 2003 letter,

Petitionersent to the Agency a modified Budget to performcorrective

action at the Station. (SeeExhibit 3.) The modified Budgetcontained

information responsiveto the questionsIEPA raisedin its letter dated

(This filing submitted on recycled paper as defined in 35 Ill. Adm. Code 101.2021
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May 21, 2004 and the Budget wasmodified to include the information

requestedby IEPA. TheAgency receivedthis documenton June2, 2004.

Both the March 12, 2004 and the June2, 2004 submissionsincluded

signed certifications by a licensed Professional Engineer that the

submittedBudget complied with the Illinois EnvironmentalProtection

Act. (SeeExhibit 1, Appendix C andExhibit 3, 4th page.)

6. On August 6, 2004, the Agency senta letter (the “Letter”) to Petitioner

approving the amended Corrective Action Plan and rejecting the

CorrectiveAction Plan Budget (the “Budget”). (SeeExhibit 4.) The

Letterstatesthat:

The Budget includes costs that lack supporting
documentation.(35 Ill. Adm. Code 732.606(gg)). A
corrective action plan budget must include, but not be
limited to, an accountingof all costs associatedwith the
implementationand completion of the corrective action
plan (Section57.7(b)(3) of the Act). Since there is no
supportingdocumentationof costs,theIllinois EPA cannot
determinethat costswill notbe usedfor activitiesin excess
of thoserequiredto meet the minimum requirementsof
Title XVI of theAct (Section57.7(c)(3)ofthe Act and 35
Ill. Adm. Code732.505(c)and732.606(o)).

In order to conduct a full financial review of proposedcosts
for correctiveaction, the Agency requeststhe following
information be submitted:

1. Providedocumentationin the form of a price list
from the laboratory contracted for analytical
servicesrelating to this project. If discountsare
offered,pleasestatethediscount.

2. Providetherentalagreementregardingcostsfor the
rental rates of the PID meter and water level
indicator.

[This filing submitted on recycled paper as defined in 35 Ill. Adm. Code101.2021
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3. Provide a specific explanation with supporting
documentationfor how personnelratesare derived.
Provide the Agency with formulas used for
calculating the personnelhourly rates for each
personneltitle proposedin correctiveaction.

4. Provide specific documentationfor eachpersonnel
duty. For example,pleaseprovidetheAgencywith
information regarding each task involved for
“excavation activities” (hours sampling the
excavation, hours associatedwith traffic safety,
hoursassociatedwith coordinationof equipmentat
the site, etc.). This mi~istbesubmittedfor eachtask
(excavation activities, backfill activities GWTU
operating/sampling/quarterly GW monitoring,
GWTU closure and demobilization, corrective
actionplan andbudgetprep., IEPA quarterlyrep. /
data / management /closure rep., annual
environmental reporting/GWTU, and
reimbursementclaim preparation). Explain how
estimatedhours were calculatedand provide the
Agencywith any formulasthat mayhavebeenused
to determine hours associatedwith eachspecific
task. In addition,documentwhy specificjob titles
areproposedfor eachactivity. Pleasesubmit this
informationin a chartform for moreclarity.

5. Providea copyof the subcontractorcost estimates
for excavation, transportation, disposal and
backfilling activities. Explain what factors were
used in determining the subcontractor’s cost
estimate. This explanationmust be providedin a
time and materialsformat. In addition,the Illinois
EPArequeststhefollowing justifications:

a. Explain the necessity of each piece of
equipmentproposedfortheseactivities.

b. Explainhowthe numberof operatorsneeded
to completecorrectiveactionwasderived.

c. Explain why 10 cubic yard trucks are
proposedinsteadof 15 cubicyardtrucks.

[This filing submitted on recycled paper as defined in 35 Ill. Adm. Code 101.2021
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d. Explain why traffic control is budgeted
under firm personnel and subcontractors
costs.

e. Explain how excavationand backfill costs
weredetermined.

6. Providethe addressof the landfill to becontracted
for soil disposalalongwith a costestimatefrom the
landfill for disposalof 5,800cubicyardsofsoil.

7. Provide the addressesfor the proposedbackfill
material purchasesalongwith a cost estimatefrom
theselocationsfor sandandgravel.

8. Provide a copy of subcontractorcost estimates
associatedwith concretereplacementin a time and
materialsformat.

9. Provide supporting documentationfor use of a
conversionfactorof 1.67tonspercubicyards.

10. Provide a copy of subcontractorcost estimates
associated with UST removal in a time and
materialsformat.

11. Provide a copy of subcontractorcost estimates
associatedwith canopydemolitionanddisposalin a
time andmaterialsformat. In addition,explain why
an asbestosinspection is necessaryfor corrective
action.

12. Provide documentationsupporting the proposed
mileage costs in conjunction with per diem and
motel stays. Provide documentation and any
formulasusedin determiningthe costand number
ofmotel staysproposed.

13. Provide documentationsupportingthe number of
manifestsproposedfor soil disposal.

14. Provide documentation supporting the use and
quantity of truck liners for excavation and
backfilling activities.

[This filing submitted on recycled paper as defined in 35 III. Adm. Code 101.2021

5



15. Providedocumentationanddiscusswhatfactorsare
considered when estimating mobilization and
demobilizationofequipment.

16. Providedocumentationfor proposedtelephoneand
electricitycosts.

17. Provide documentation for determining the
frequencyofcarbonfilter replacementanddisposal.

18. Provide documentation for calculating 120,000
gallonsofsewerdisposal.

19. Provide documentationin a time and materials
format for activities associatedwith groundwater
treatmentunit maintenancecosts.

20. Provide documentationin a time and materials
format for groundwater treatment unit
demobilizationand for site restoration. Include a
discussion of the groundwater treatment unit
salvageactivities.

21. Justifythepostagechargesandcopycharges.

22. Provide documentationstatingwhy eachproposed
costto be appliedto handlingchargesis eligible for
handlingcharges.

7. Petitionerappealsthe Agency’s denial of the Budgetas set forth in the

Agency’sAugust6, 2004Letter.

8. The Budgetcontainsinformation regardingvarious costs and gives the

same level of detail for these costs that the Agency has approved

historically. Further,personalratesandotherrateslisted in the Budgetare

thesameratesthat Petitioner’sconsultanthasusedfor years.

9. Historically, the Agency has approvedbudgetswith similar information

regardingcosts and hasnot requiredthe level of detaileddocumentation

(This filing submitted on recycled paper as defined in 35 III. Adm. Code 101.202]
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and information IEPA requiresin the Letter, and IEPA’s forms do not

requirethedetailedinformationlisted in theLetter.

10. The Letter asksfor documentationfor cost estimatesthat IEPA did not

requestin IEPA’s letterofMay 21,2004.

11. IEPA’s August6, 2004, requestfor documentationis unreasonable.For

example, among other things, the Agency is requesting supporting

documentationfor the useof the conversionfactorof 1.67 tonsper cubic

yard, eventhoughthat is theconversionfactorspecifiedin Appendix C of

35 Ill. Admin. Code 732. IEPA is also requestingjustification for a

proposedasbestosinspectionprior to demolishinga structureeventhough

failure to do so could be a violation of the asbestosNESHAPsstandard

foundat40 CFRpart 61, subpartM. and,in particular,section61.145.

COUNT I
ADMINISTRATIVE PROCEDURESACT

12. PetitionerreallegesCounts 1 through11 asif fully statedherein.

13. The Agency is using this requestfor additional informationas a rule to

makeafinal decisionto rejecttheBudget.

14. Neitherthe Act nor currentregulationsrequirePetitionerto provide the

cost comparisonsand level of documentationthat IEPA requiredin its

letterdatedAugust6, 2004.

15. TheAgency’srequestfor additionalinformationis unreasonableandis an

invalid rule becauseit has not met any of the requirementsof the

AdministrativeProceduresAct, 5 ILCS 100/1 etseq.(2002)(the“APA”).

[This filing submitted on recycled paper as definedin 35 Ill. Adm. Code 101.202]
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WHEREFORE,L. Keller Oil Properties(Charleston)respectfullyrequeststhat theBoard

enteran orderrequiringthe Agencyto approvetheHigh Priority CorrectiveAction PlanBudget

to allow L. Keller Oil Properties(Charleston)to coverthecostsofthe cleanupatthis facility and

for L. Keller Oil Properties’(Charleston)attorneys’feesandcostsin bringingthis appeal.

COUNT II
IEPA’S STATUTORY AUTHORITY

16. PetitionerreallegesCounts1 through 15 asif fully statedherein.

17. IEPA’s letter of May 21, 2004 asked only for additional information

regarding“the number of personneland number of personnelhours

requiredto completecorrectiveaction.”

18. Petitioner’sJune 2, 2004 Budget modified Petitioner’sMarch 12, 2004

Budgetto includetheinformationrequiredin IEPA’ s May 21, 2004 letter

and, thus,the modified Budgetof June2, 2004wasatimely modification

pursuantto 35 Ill. Admin, Code732.503(f).

19. IEPA’s letterof May 21, 2004doesnot raiseanyofthe 22 itemslisted in

IEPA’ s letter of August 6, 2004 (the “Letter”), eventhough all of the

budgetinformationis identical in Petitioner’ssubmissionsof March 12,

2004 and June2, 2004, except that the June2, 2004 submissionalso

includesresponsesto thequestionsIEPAraisedin its May 21., 2004letter.

20. BecauseIEPA’s letter of May 21, 2004 only requiredcertainadditional

informationregardingpersonaltime and the numberof personal,IEPA

approvedall otheritems in theBudget.

[This filing submitted on recycled paper asdefined in 35 III. Adm. Code101.202]
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21. IEPA violated its statutory authority by re-reviewinginformation it had

previouslyapproved,andJEPA maynot re-reviewanddenyBudgetitems

that IEPA previouslyapproved.

The SupremeCourthasheld that an administrativeagency
hasno inherentauthority to amendor changea decision
and may undertakea reconsiderationof a decisiononly
whereauthorizedby astatute.

* * *

[N]o suchauthority to modify or reconsiderits decisions
hasbeen grantedby statuteto the Agency, and no such
procedureshavebeenprovidedby rule.

(SeeReicholdChem. v. PCB, 204 Ill. App. 3d 674, 561 N.E.2d 1333,

1345, 149 Ill. Dec. 647 (3d Dist. 1990).

WHEREFORE,L. Keller Oil Properties(Charleston)respectfullyrequeststhattheBoard

enteran orderrequiringtheAgency to approvethe High Priority CorrectiveAction PlanBudget

to allow L. Keller Oil Properties(Charleston)to coverthecostsofthecleanupatthis facility and

for L. KellerOil Properties’(Charleston)attorneys’feesandcostsin bringingthisappeal.

COUNT III
COMPLETENESSREVIEW

22. PetitionerreallegesCounts1 through21 asif fully statedherein.

23. TheAgency’srequestfor the detaileddocumentationis untimelybecause

pursuantto 35 Iii. Admin. Code 732.502,the Agencyhas45 daysto do a

completenessreview andIEPA’s August 6, 2004 requestfor the detailed

additional information was more than 45 days after the Budget was

originally submittedon March 12, 2004.

[This filing submitted on recycled paper as defined in 35 Ill. Adm. Code 101.202]
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24. Pursuantto 35 Ill. Admin. Code732.502(d),becausetheAgencyfailed to

notify Petitionerwithin 45 daysthatadditionaldocumentationwasneeded,

theBudgetis deemedcompleteandtheAgencymaynot requestadditional

information.

WHEREFORE,L. Keller Oil Properties(Charleston)respectfullyrequeststhat theBoard

enteran orderrequiringtheAgencyto approvetheHigh Priority CorrectiveAction PlanBudget

to allow L. Keller Oil Properties(Charleston)to coverthe costsofthecleanupatthis facility and

forL. KellerOil Properties’(Charleston)attorneys’feesandcostsin bringingthis appeal.

COUNT IV
ABUSE OFDISCRETION

25. PetitionerreallegesCounts 1 through23 as if fully statedherein.

26. Upon information and belief, IEPA has not required this level of

documentationfrom otherowners/operatorsofundergroundstoragetanks.

27. The documentationrequiredby the Letter doesnot appearon any IEPA

forms.

28. Petitioner’sconsultantCW3M suedIEPA in SangamonCounty alleging

that IEPA’ s useofrate sheetsviolatedtheAdministrativeProceduresAct

and to obtain copies of the Rate Sheetspursuant to the Freedomof

InformationAct and the Illinois EnvironmentalProtectionAct. CW3M

•has also actively participated in the Und.erground Storage Tank

RulemakingProceeding,R04-22andR04-23.

29. If IEPA wishedto obtain informationregardingvariousactivities, suchas

those listed in its August 6, 2004 letter for purposesof using the
(This filing submitted on recycled paper as defined in 35 Ill. Adm. Code 10 1.2021
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information to develop proposedrules, IEPA could requestnumerous

consultantsto provide this type of information in a cooperativeeffort as

partof theRulemakingproceeding,but, IEPA has failed to do so.

30. IEPA’s demandfor the detailedinformation listed in the August6, 2004

Letter was for the sole purpose of harassingPetitioner’s consultant,

CW3M, and to increasePetitioner’s administrativecostsof preparingthe

Budgetsand is anabuseofIEPA’s discretion.

WHE~FOREL. Keller Oil Properties(Charleston)respectfullyrequeststhattheBoard.

enteran orderrequiringtheAgency to approvetheHigh Priority CorrectiveAction PlanBudget

to a1lo~L. KellerOil. Properties(Charleston)to coverthecostsofthe cleanupatthis facility and

for L. KellerOil Properties’(Charleston)attorneys’feesandcostsin bringingthis appeal.

Respectfullysubmitted,

.. . . .. ~. . L. Keller Oil Properties(Charleston)

r~.
By j~~Jj~j~ ~

Oneof Its A~orneys


