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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD SEP 092004

Midwest Generation EME, LLC, P;i~k~~Clad

Petitioner
CaseNo. PCB 04-216

V.

Illinois Environmental Protection Agency,

Respondent.

OPPOSITION TO SIERRA CLUB’S “MOTION FOR LEAVE TO FILE SIERRA
CLUB’S REPLY TO COMMONWEALTH EDISON’S RESPONSETO SIERRA CLUB’S

MOTION FOR INTERVENTION”

Pursuantto 35 Iii. Adm. Code101.402and 101.500(e),Midwest GenerationEME, LLC

(“Midwest Generation”)respectfullysubmitsthis Oppositionto SierraClub’s “Motion for Leave

to File Sierra Club’s Reply to CommonwealthEdison’sResponseto SierraClub’s Motion for

Intervention.”

1. On August 3, 2004, SierraClub filed a Motion for Intervention(“MFI”) in the

abovecaptionedproceeding(PCB 04-216). Midwest. Generationobtaineda copy of the MFI

from theBoard’swebsite;however,Midwest Generationhasyet to beservedwith, or at leasthas

yet to receive,a copy of the MFI. By way of a letter datedAugust 16, 2004, from Mary A.

Mullin to Keith HarleyandAnnie Pike, Midwest GenerationalertedSierraClub to the fact that

Midwest Generationhad not receiveda copy of the MFI, and requesteda copy of that filing.

SierraClubhasnot respondedto MidwestGeneration’srequest.

2. On August 17, 2004, Midwest Generationfiled a Responseto Sierra Club’s

Motion for Intervention.



3. On August26, 2004, SierraClub filed a “Motion for Leaveto File SierraClub’s

Reply to CommonwealthEdison’s Responseto Sierra Club’s Motion for Intervention”

(“MLFR”), alongwith a.proposed“Reply to Midwest Generation’sResponseto SierraClub’s

Motion for Intervention”(“ProposedReply”). Pursuantto 35 Ill. Adm. Code 101.500(e),Sierra

Club does“not havetheright to reply, exceptaspermittedby theBoardorthehearingofficer to

preventmaterialprejudice.” SierraClub failedto establishthatit wouldbemateriallyprejudiced

absentan opportunityto reply.

4. Before explaining why the Board should conclude that Sierra Club failed to

establish that it would be materially prejudiced absentan opportunity to reply, Midwest

Generationsubmitsthat clarificationof severalassertionsin SierraClub’s MLFR andProposed

Replyis essential.

Clarifications

5. TheSierraClub’s August26, 2004filing consistedofthreedocuments.Thefirst,

a “Notice of Filing” indicatesa Motion for Leaveto File a Reply to “Midwest Generation’s

Response”(emphasisadded)to theMFI in PCB 04-216 is being filed. The seconddocument,

the MLFR itself, is captionedas a Motion to Reply to “CommonwealthEdison’s Response”

(emphasisadded) to the MFI. The ProposedReply again refers to “Midwest Generation’s’

Response”(emphasisadded). All thesedocumentsbearthe captionsfor both PCB 04-215and

PCB 04-216. Basedon the text of the MLFR, the title of theProposedReplyand theNotice,

Midwest Generationassumesthat Sierra,Club intendedto title theMLFR the“Motion for Leave

to File Sierra Club’s Reply to Midwest Generation’sResponseto Sierra Club’s Motion for

Intervention” (emphasisadded).
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6. In Paragraphs3, 4 and 6, of its ProposedReply, Sierra Club outlines

CommonwealthEdison Company’s (“ComEd”) submissionof documentsto IEPA, IEPA’s

partialgrantingandpartialdenialofCornEd’srequestfortradesecretprotection,andtheBoard’s

acceptanceof ComEd’sPetition for Review. While manyof thesefactsare irrelevantto PCB

04-216, Sierra Club ignores many key facts concerningMidwest Generation’sPetition for

Review. In order to prevent any further confusion, Midwest Generationis reiterating the

pertinentfactsin this Opposition.

7. On January30, 2004, CornEdsubmittedits final responseto a CleanAir Act §

114 Information Requestissuedby the United StatesEnvironmentalProtectionAgency (“U.S.

EPA”). At U.S. EPA’s suggestion,CornEdsubmitteda courtesycopyofthe final responseand

attachmentsto theIllinois EnvironmentalProtectionAgency(“IEPA”).

8. Included in CornEd’s final responsewere excerptsfrom a continuingproperty

record (“CPR”) relating to six coal-fired generatingstationsformerly ownedby CornEd and

currently ownedby Midwest Generation(the.“Stations”). Midwest Generationpurchasedthe

Stationsin December1999. Pursuantto the AssetSaleAgreementbetweenComEdand Edison

MissionEnergy,Midwest Generation’sparent,CornEdprovidedMidwest Generationa copy of

theportionsoftheCPRthatrelateto the Stations.

9. ComEdconspicuouslymarkedinformationon theCPRas“Confidential Business

Information.”

10. On February 26, 2004, IEPA requestedthat CornEd submit a Statementof

Justificationfor CornEd’stradesecretclaims, which it did. Midwest Generationwas informed

ofthis requestandsubmittedan independentStatementof Justificationon March 11,2004.
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11. OnApril 29, 2004, Midwest Generationreceiveda letter from IEPA, datedApril

23, 2004,grantingin partanddenyingin partMidwestGeneration’stradesecretclaimsasto the

informationin theCPR.

12. On June3, 2004,Midwest Generationfiled this action, requestingthattheIllinois

Pollution Control Board (the “Board”) review IEPA’s denial of Midwest Generation’srequest

for tradesecretprotectionfor the informationin theCPRthat CornEdsubmittedto IEPA.

13. OnAugust3, 2004, SierraClub filed theMFI.

14. On August 17, 2004, Midwest Generation filed its Responseto the MFI

(“Response”) on the basis that Sierra Club failed to establish that it would be materially

prejudicedabsentinterventionor adverselyaffectedby afinal Boardorder.

15. OnAugust26, 2004, SierraClubfiled theMLFR alongwith theProposedReply.

Argument

16. The Board should deny Sierra Club’s MLFR becauseSierra Club failed’ to

establishthat it would bemateriallyprejudicedabsentan opportunityto reply. In Paragraph2 of

its MLFR, SierraClub notesthatMidwest Generationraised“severaldetailedarguments”in its

Response.In Paragraph3 of its MLFR, SierraClubcontendsthatit will be materiallyprejudiced

if theBoarddoesnot grant this opportunityto “providea morecompleteargumentto respondto

Midwest Generation’sdetailedobjections.” In its ProposedReply, however,with at most one

minor, partial exception, SierraClub doesnot directly addressany of Midwest Generation’s

arguments.SierraClub simply rehashes,in greaterdetail,the argumentsthat it presentedin its

MFI, andthenaddsone newargumentthat doesnot ariseout of theResponse.TheBoard’srules

• do not automaticallyallow a reply becausethey expect themovant to make its argumentin its
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initial filing andnot to wait, “sand-bagging”its opposition. TheProposedReplyoffersnothing

that SierraClubcouldnothaveincludedin its MFI. In fact,MidwestGeneration’sfiling in PCB

04-185 alertedSierraClub to the argumentsMidwest Generationhasmadein PCB 04-216 in

oppositionto the MFI but SierraClub still failed to addressthem. Further,before SierraClub

filed its MFI, it haddevelopedall of the substantiveargumentsthat it now wantsto makeand

hadarticulatedthemin a virtually identicalmannerin its July 20, 2004prematurefiling in PCB

04-216(seeparagraph18, infra). TheBoardmustdeny SierraClub’s MLFR unlessSierraClub

demonstratesthat it would be materially prejudicedabsentintervention. See, e.g., City of

Kankakeev. County of Kankakee,PCB 03-125,03-133,03-134 and 03-135 (May 1, 2003);

PeopleoftheStateofIllinois v. PeabodyCoal Co., PCB99-134(April 18, 2002); In this case,

whereSierraClub couldhaveofferedits argumentsin its MFI, SierraClub hasnot demonstrated

thatit would bemateriallyprejudicedabsenttheopportunityto Reply.

17. TheBoardshoulddeny SierraClub’s MLFR becauseSierraClub couldhave,but

chosenot to, includeeachof theargumentsin its ProposedReply in its original MFI.

(a) In Paragraphs1 through 7 of the ProposedReply, Sierra Club outlined

somebackgroundfacts. Theseparagraphs,standingalone,do not merit the grantingof Sierra

Club’s MLFR. Thus, Sierra Club will not be materiallyprejudiced if the Board deniesthe

MLFR.

(b) In Paragraphs8 through11 oftheProposedReply,SierraClub detailswhy

it believesthat IEPA must make recordsavailableto Sierra Club, and restatesits reasonfor

wishingto intervene. Theseparagraphsmerelyelaborateon Paragraphs16 and 18 oftheMFI.

While SierraClub detailsreasonssupportingits positionthatIEPA mustmakerecordsavailable

to the public, Sierra Club doesnot’ discussthe exceptionsto this requirement. Specifically,
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Sierra Club does not discusshow IEPA must treat trade secretsor confidential business

information, nor does it discuss what constitutes trade secret or confidential business

information. As the Board is aware,however, in its Response,Midwest Generationdid not

presentargumentsregardingwhether Sierra Club and the public have an ,interest in this

information; rather,Midwest Generationarguedthat SierraClub’s and the public’s interestin

this informationis not an issuebeforetheBoard. Theonly issuebeforetheBoardis whetherthe

CPR constitutes trade secret information and, therefore, cannot be releasedto the public.

Paragraphs8 through11 do not directlyrespondto argumentsin theResponse;thus, SierraClub

will not be materiallyprejudicedif theBoarddeniestheMLFR.

(c) In Paragraph12 of the ProposedReply, Sierra Club presentsa new

argument,that it mustbepermittedto intervenebasedon 35 Ill. Adm. Code 130.214(b). Sierra

Club did not raisethis argumentin its MFI, and it doesnot responddirectly to any argumentin

Midwest Generation’sResponse.SierraClub shouldnot bepermittedtO raisea newissuein a

Reply that it could have,but chosenot to, raise in its MFI.1 Thus, SierraClub will not be

materiallyprejudicedif theBoarddeniestheMLFR.

(d) In Paragraph13 of the ProposedReply, Sierra Club statesthat it is

respondingto Paragraphs10 through 14 of Midwest Generation’sResponse.SierraClub does

not discussMidwest Generation’srationalefor Midwest Generation’sargumentthat SierraClub

will not be materiallyprejudicedif it is not allowedto intervenein this proceeding, Midwest

Generationarguedthat SierraClub will not bemateriallyprejudicedabsentinterventionbecause

As SierraClub notes,its requestto IEPAwasmadepursuantto theFreedomInformationAct

(“FOIA”) but IEPAhasactedpursuantto Section7 of theIllinois EnvironmentProtectionAct.
If SierraClub disagreeswith JEPA’sactionsundertheFOIA, its remedyliesnot with theBoard
or in an appealfrom theBoard,but elsewhere.Thus, this argumentis not only untimelybut
irrelevant.

-6-



(1) Sierra Club hasno interestin the issuescurrently beforethe Board (i.e., whetherthe CPR

constitutestrade secretinformation), (2) the Board need not, and should not, considerthe

public’s interestin this informationduring this proceeding,(3) Sierra Club fails to explainhow

intervening in the proceedingcould assist it in gaining a better understandingof how IEPA

enforceslaws and regulations,and (4) SierraClub fails to establishhow it will be adversely

affectedby afinal Boardorderbecause,if theCPRcontainstradesecretinformation,SierraClub

will haveno legal right to the information. SierraClub doesnot respondto any of Midwest

Generation’sarguments.SierraClub reassertsthattheBoardshouldconsiderits interestsin this

proceeding,but it doesnot explainwhy theBoardneedsto considerSierraClub’s interestif the

only issuebeforetheBoardis whetherthe CPRconstitutestradesecretinformation. Thus,Sierra

Clubwill notbemateriallyprejudicedif theBoarddeniestheMLFR.

(e) In Paragraph14 of its ProposedReply, Sierra Club attemptsto explain

why its interventionwould not “unduly delay” theseproceedings,or “materially prejudice”

Midwest Generationor IEPA. Notably, Sierra Club’s ProposedReply leavesunchallenged

Midwest Generation’sassertionthatits interventionwill “interferewith anorderly andefficient

proceeding.” In the MFI, SierraClub statedonly that it wasnot seekingaccessthroughthe

Boardproceedingto thedisputeddocuments.TheBoard’srules, § 101.401(b),areexplicit that

interventionmustnot “unduly delay,materiallyprejudiceandotherwiseinterferewith an orderly

and efficient proceeding.” SierraClub wasclearly on notice of theserequirementsbefore its

initial filing and chos~not to addressthem, for whateverreason. Thus, the fact that Midwest

Generationhasaddressedtheseissuescannotconstitutethekind ofmaterialprejudicethat would

justify grantingthe SierraClub’s MLFR.
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(f) In Paragraph15 of the ProposedReply, Sierraclub misstatesMidwest

Generation’sResponse.SierraClub statesthat “Midwest Generationassertsthat SierraClub’s

interventionis unnecessarybecausethe only argumentsit would raiseare legal argumentsthat

canbe raisedby the IEPA.” Sierra Club doesnot cite, and could not cite, a Paragraphof

Midwest Generation’sResponsefor this assertion.SierraClub shouldnot bepermittedto raise

argumentsin responseto an argumentthat Midwest Generationneverasserted. Thus, Sierra

Club will not bemateriallyprejudicedif theBoarddeniestheMLFR.

18. The Board should deny Sierra Club’s MLFR because,upon information and

belief, neitherKeith Harley,who identifieshimselfasan attorneyfor SierraClub, norany other

attorneyfor Sierra Club, has filed an appearancein PCB 04-216,as requiredby 35 Ill. Adm.

Code101.400(a)(2)and(4). As the Boardis well aware,Midwest GenerationhasalertedSierra

Club to this apparentoversightnumeroustimes; however,SierraClub hasfailed to follow this

simpleruleof theBoard. SierraClub’s attemptsto file motionsin this proceedingwithout filing

an appearancedateback to July 20, 2004, whenSierra Club filed a Motion for Leaveto File

Sierra Club’s Reply to CommonwealthEdison’s Responseto Sierra Club’s Motion for

Intervention (the “July 20th Motion”); however,at that time, SierraClub had not yet filed a

motion for interventionin PCB 04-216 and, obviously, CornEdhad filed no response.When

filing its July 20th Motion, SierraClub neglectedto file an appearancebefore theBoard. On

July 23, 2004, Midwest Generationfiled an oppositionto SierraClub’s July 20th Motion and,

througha courtesycopy,alertedSierraClub to its failure to file anappearancebeforetheBoard.

SeeParagraph4, Midwest Generation’sOppositionto SierraClub’s July 20thMotion for Leave

to File Sierra Club’s Reply to CommonwealthEdison’sResponseto SierraClub’s Motion for

Intervention. Subsequently,SierraClub filed its MFI and,in theNoticeofFiling, indicatedthat
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it was filing an appearance;however,Midwest Generationwasnot servedwith, or at leasthas

not received,an appearancefrom eitherof SierraClub’s attorneys,and no appearanceis posted

on the Board’swebsite. In Midwest Generation’sResponseto the MFI, Midwest Generation,

onceagain,alertedSierraClub to its failure to file an appearance.SeeParagraph20, Midwest

Generation’sResponseto SierraClub’s Motion for Intervention. DespiteMidwest Generation’s

attemptsto alertSierraClub to its error,uponinformationandbelief, noattorneyfor SierraClub

hasfiled an appearancein PCB 04-216.

19. SierraClub’s captioningof the MLFR and ProposedReplyunderboth PCB 04-

215 and04-216,its inclusionof factspertainingto PCB04-215and omissionof factspertaining

to PCB 04-216, and its desire to file a Reply that does not directly respondto Midwest

Generation’sResponsebut that raisesa new issuearebut threemoreexamplesof how Sierra

Club hasalreadyprolongedandcomplicatedthisproceeding.

WHEREFORE, Midwest Generationrespectfully requeststhat the Illinois Pollution

Control Board enterits order denying Sierra Club’s “Motion for Leave to File SierraClub’s

Reply to CommonwealthEdison’s [sic] Responseto SierraClub’s Motion for Intervention.” In

thealternative,if theBoardgrantsthemotion, Midwest Generationrespectfullyrequeststhat the

Illinois Pollution ControlBoardenterits ordergrantingSierraClub’s “Motion for Leaveto File

Sierra Club’s Reply to CommonwealthEdison’s Responseto Sierra Club’s Motion for

Intervention” only to the extent that the Reply respondsdirectly to argumentsput forth in

Midwest Generation’sResponse.If the Illinois Pollution Control Board grants SierraClub’s

“Motion for Leaveto File SierraClub’s Reply to CommonwealthEdison’sResponseto Sierra

Club’s Motion for Intervention” in its entirety, then Midwest Generationrespectfullyrequests
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that the Illinois Pollution Control Board grantMidwest Generation14 daysto respondto the

SierraClub’s Reply.

• Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:__________________________
SheldonA. abe
Mary A. Mullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
Midwest GenerationEME, LLC

CH2\ I 141344.2
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CERTIFICATE OF SERVICE

I, the undersigned,certify that I haveservedthe attached“Opposition to Sierra Club’s
‘Motion for Leaveto File Sierra Club’s Reply to CommonwealthEdison’sResponseto Sierra
Club’s Motion for Intervention,”by U.S. Mail, uponthefollowing persons:

BradleyP. Halloran,HearingOfficer
Illinois PollutionControlBoard
100 WestRandolph
Suite11-500
Chicago,IL 60601

Lisa Madigan,AttorneyGeneralof theStateof Illinois
MatthewDunn,EnvironmentalEnforcement/AsbestosLitigation Division
Ann Alexander,AssistantAttorneyGeneralandEnvironmentalCounsel
PaulaBeckerWheeler,AssistantAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,IL 60601

RobertA. Messina,GeneralCounsel
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield,IL 62703

Keith Harley
ChicagoLegal Clinic
205 W. Monroe,4th Floor
Chicago,IL 60606

Dated:Chicago,Illinois
September9, 2004

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:_____

AndrewN. Sawula

SCHIFFHARDIN LLP
6600 SearsTower

• Chicago,Illinois 60606
• (312)258-5577

OneoftheAttorneysfor

Midwest GenerationEME, LLC
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