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STATE OF ILLIMOIS

Pollution Control Board

NOTICE

DorothyM. Gunn,Clerk Carol Sudman,HearingOfficer
Illinois PollutionControlBoard illinois PollutionControlBoard
JamesR. ThompsonCenter 1021 NorthGrandAvenue,East
100WestRandolphStreet P.O.Box 19274
Suite11-500 Springfield,IL 62794-9274
Chicago,IL 60601

DeanE. Sweet,AssistantState’sAttorney
MadisonCountyAdministrationBuilding -

157North Main Street
Suite402
Edwardsville,IL 62025-1964

PLEASETAKE NOTICE that I havetodayfiled with the office of the Clerk of the Pollution
Control Board a RESPONSETO PETITIONER’S MOTION FOR SUMMARY JUDGMENT AND
REPLYTO PETITIONER’SRESPONSE,copiesof which areherewithserveduponyou.

Respectfullysubmitted,

ILLiNOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 North GrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:August6, 2004
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

CASSENSAND SONS,INC., )
Petitioner, )

v. )
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO PETITIONER’S MOTION FOR SUMMARY JUDGMENT
AND REPLY TO PETITIONER’S RESPONSETO

RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code 101.500, 101.504 and 101.516,and the Hearing

Officer’s order dated July 16, 2004, herebyrespondsto the motion for summaryjudgment

(“Motion”) filedby thePetitioner,CassensandSons,Inc. (“Cassens”)andrepliestotheresponseto

the Illinois EPA’s motion for summaryjudgment. Becauseof the duplicative nature of the

Petitioner’s Motion and the Petitioner’sresponseto the Illinois EPA’s motion for summary

judgment,only this onepleadingneedbe filed. In supportof saidresponsearid reply, theIllinois

EPAstatesasfollows:

I. The Petitioner MisstatesThe Facts And MakesErroneousConclusions

In its Motion, the Petitionermakesseveralfactual misstatementsand drawserroneous

conclusionsfrom thosemisstatements.ThePetitionerfirst focusesonthetwo formsincludedwithin

theAdministrativeRecord’ in supportof its arguments.The!etitionerclaimsneitheradocument

signedby theOffice oftheStateFireMarshal(“OSFM”) inspectoratthetime ofthetankremoval

nor the accompanyingpermit for removal of the tanks indicatestherehasbeenany releaseof
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petroleumor othermaterials. Petitioner’sMotion, p. 2; AR, pp. 8, 9.

However,thepermitfor removalwasissuedbeforetheremovalofthetankswasconducted,

thereforeit wouldbe impossiblefor that documentto makereferenceto anyleakdiscoveredatthe

timeofremoval. AR, p. 9. Lookingto thedocumentsignedbytheOSFMinspector,it indeeddoes

not indicate any notation by the inspector that a releasehad occurred. That omission

notwithstanding,thereis no relevanceattachedto that factsincetheissueheredoesnot turnon

whethertheOSFMinspectorproperlydetectedareleaseatthetimeofthetanks’ removal. Rather,

the issueturns on whethercertain activities conductedby the Petitionerpre-datedthe dateof

notification to theIllinois EmergencyManagementAgency(“IEMA”) ofa possiblerelease. The

Petitioneracknowledgesthat the activities in questionpre-datedthe notification. Petitioner’s

Motion, p. 2. Thus, the costs associatedwith those activities are clearly ineligible for

reimbursement.

Further,the Petitionersomehowclaimsthat theactionsofthePetitioneratthetimeofthe

removalofthetanksinquestionputtheIllinois EPAon actualandsubstantiveknowledgethatthere

wasa possibility 6f a releasefrom thosetanks. Petitioner’sMotion, p. 2. That is a statement

stretchesthe factsat best. The Illinois EPA did apparentlyreceivea copyoftheremovalreport

signedby theOSFMinspector. To conclude,however,that receiptofsuchadocumentputs the

Illinois EPAon noticethattherewasapossibilityofareleaseisbothirrelevantanthnconsequential.

Therewasno actualorsubstantivenoticeon thepartoftheIllinois EPAthatareleasehadoccurred

asevidencedby areportofareleaseprovidedto IEMA. TheIllinois EPAandIEMA areseparate

stateagencies,and evenif therewasactualnoticeof arelease(which in this casetherewasnot)

providedto theIllinois EPA, suchactualnoticewould still not constitutenoticeto theproperstate

I Referencesto theAdministrativeRecordwill henceforthbedoneas~“AR, p.
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agency(JEMA) asclearlyrequiredby theAct.

The issueheredoesnot turn on whetherthe Illinois EPA had reasonto believethat the

Petitioner’stanks,oranyundergroundstoragetanksin theState,carrywith themapossibilityofa

release.Theissuehereis whetherthestepstakenbythePetitioner,andnot assumptionsit seeksto

imputeupontheIllinois EPA, were suchthat costsassociatedwith thestepsarenot eligible for

reimbursement.Whetherornot theIllinois EPAhadreasonto think thatthePetitioner’stanksmay

haveexperiencedareleasedoesnot changethefact that thePetitionerconductedactivitiespriorto

notifying IEMA ofareleaseandthatthePetitionernowseeksto bereimbursedfor ineligiblecosts

associatedwith thoseactivities.

Forthe Petitionerto statethat the Illinois EPA hadactualknowledgeof apossibility of

releasefrom tanks,andthat actualknowledgeof apossibility is akin to the Petitionersatisfying

necessarynotification requirementsclearlysetforth in theIllinois EnvironmentalProtectionAct

(“Act”) andrelatedBoardregulations,is anincredulousstretchofthefactsandlaw. ThePetitioner’s

statementthatit literally andsubstantivelycompliedwithapplicablelawsandregulationsis~patently

false. Petitioner’sMotion, p. 3. Thecostsunderappealwereindisputablyincurredbeforethedate

thatthePetitionernotified IEMA ofareleasefrom thetanks. Thereis nothingin thefactsthat can

causethat factpatternto changeorbe renderedimmaterial.

ThePetitioneralsostatesthatit wasthefaultoftheState,andnot thePetitioner,thatcreated

thesituationathand. ThePetitionerarguesthatthedocumentsignedbytheOSFMinspectordidnot

includeanynotationofarelease,andthereforethedocumentwaserroneous.Petitioner’sMotion,p.

3. Thus, thereasoninggoesthatthis inaccurateinformationfrom theStatewasrelieduponto the

detrimentofthePetitioner.SettingasidethatthePetitionerhasnot attemptedto makeanycredible
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argumentregardingdetrimentalreliance,thelackofsuchanotationin theOSFMdocumentdoesnot

in any wayalleviatethePetitionerfrom its responsibilitiesandobligationsset forth in theAct and

Board regulations. It is the Petitioner’sobligationto makea timely notification to IIEMA of a

release,andit is thePetitioner’srestrictionthat costsassociatedwith activitiesconductedpriorto

suchnotification to IIEMA arenot eligible for reimbursement.

II. The Financial Impact Of This Situation DoesNot Justify Reversal

ThePetitionerarguesthatthepresentsituationregardingthetanksiteandthecostsassociated

with theremediationaresuchthat an inequitywill becreatedif theIllinois EPA’s final decisionis

notoverturned.Petitioner’sMotion, pp.3-4. TheIllinois EPAacknowledgesthatthefinal decision

underappealmaycreateahardshipto theMadisonCountyTransitMassTransitDistrict (“District”),

andthat is certainlyregrettable.However,inorderforthereto besomeredressto theDistrict in this

situation,theremustbeacorrespondinglegal authorityallowing forachangein thefinal decision.

ThePetitionerhasidentifiednone,asnoneexists.

Indeed,if theBoardwereto go beyondtheirstatutoryauthorityandattemptto resolvethis

caseon thebasisofarguedinequities,it would do moreextensivedamageto theapplicationand

utilization oftheLeakingUndergroundStorageTankProgramasawhole,sinceit would resultin a

decisionthat is without basisin eitherfactor law. ThattheDistrict hasfounditselfin adifficult

positionnotnecessarilyofits owndoingmaybetrue,butequallytrueis that theIllinois EPA’sfinal

decisioncomportedwith therelevantlaw andproperlyappliedtheundisputedfacts.
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III. Conclusion

Forthereasonsstatedherein,theIllinois EPArespectfullyrequeststhattheBoardaffirm the

Illinois EPA’s final decision,underappeal.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

Responde

Jo .m
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:August6, 2004

This filing submittedonrecycledpaper.
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on August 6, 2004, I servedtrue

and correct copies of a RESPONSETO PETITIONER’S MOTION FOR SUMMARY

JUDGMENTAND REPLY TO PETITIONER’SRESPONSE,by placingtrueandcorrectcopies

thereofin properly sealedandaddressedenvelopesandby depositingsaidsealedenvelopesin a

U.S. mail dropbox locatedwithin Springfield, Illinois, with sufficientFirst Classpostageaffixed

thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk Carol Sudman,HearingOfficer
Illinois PollutionControlBoard Illinois PollutionControlBoard
JamesR. ThompsonCenter 1021 North GrandAvenue,East
100WestRandolphStreet P.O. Box 19274
Suite 11-500 Springfield,IL 62794-9274
Chicago,IL 60601

DeanE. Sweet,AssistantState’sAttorney
MadisonCountyAdministrationBuilding
157 NorthMain Street
Suite402
Edwardsville,IL 62025-1964

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Res nd nt

~1
John .Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


