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PEOPLEOFTHE STATE OFILLINOIS, ) MAR 21 2005
) STATE OF ILLINOIS

Complainant, ) PoIIut~onControlboard
)

V. ) PCB97-2
) (Enforcement)

JERSEYSANITATION CORPORATION, )
an Illinois corporation, )

)
Respondent. )
MOTION FOR RECONSIDERATION

NOW COMESRespondent,JERSEYSANITATION CORPORATION,through

its undersignedattorney,andpursuantto this Board’sproceduralrule 101.520, 35 Ill.

Adm. Code§ 101.520,movesthis Board to reconsiderits Orderenteredon February3,

2005. In supportof this motion, Respondentstatesasfollows:

1. This Boardenteredan orderon oraboutFebruary3, 2005,purportingto

mandatorilyenjoin Respondentto conductcertainactivities,aswell asto pay apenalty

andComplainant’sattorneyfees,andto ceaseanddesistviolations. (Respondentdid not

receiveits copyof theopinionuntil February11,2005, andthereforethis motionis

timelypursuantto 35 Ill. Adm. Code§ 101.520). In soruling, this Boardmisconstrued

andmisappliedthe law, overlookedand/ormisunderstoodmanyfacts,anddeprived

Respondentof statutoryandconstitutionalrights.

2. For onething,paragraphs5 and6 ofthis Board’sorder(atpages38 and39

of theopinion)purportto orderRespondentto conductcertainactivities;in otherwords,

theseparagraphspurportto entera mandatoryinjunctionrequiringRespondentto do

certainthings. However,this Boardlacksthestatutorypowerandauthorityto enterany

suchorder. Theonly statutoryauthorityfor this Board’saction,415 ILCS 5/33(b),



allows this Boardto enteran orderto ceaseanddesistviolations,to imposepenalties,and

for revocationof permits,but doesnot provideany mandatoryinjunction authority. In

Peoplev. Agpro. Inc., 2005Ill. LEXIS 311 (Feb.3, 2005),theSupremeCourtheldthat

section42(e)oftheEnvironmentalProtectionAct, 415 ILCS 5/42(e),did notauthorize

any mandatoryinjunctionauthorityfor thecircuit courts. Like this Board’slimited

authorityto orderaparty to “ceaseand desistfrom violations,” section42(e)permitted

circuit courtsonly to award“an injunctionto restrainviolations.” And, althoughsection

42(e)hassubsequentlybeenamendedto allow circuit courtsto issuemandatory

injunctions,no suchamendmenthaseverbeenmadeto Section33(b)with respectto this

Board’sauthority. Therefore,this Board,like thecircuit courtsformerly, lacksauthority

to orderRespondentto takeany particularaction,including thoseexpressed.

3. The Complainantneverrequestedattorneyfeesin its openingbrief, despite

the 138 pagelength ofthattome. Instead,Complainantrequestedthat relief for thefirst

time in its reply brief. This Board’sruling uponthe fees relied upontheclaim that

Respondent“did not contesttherateornumberofhoursthatthePeoplerequest.” In fact,

though,Respondentwasgiven no opportunityto respond,in violation of Respondent’s

statutoryrights andconstitutionalright to dueprocessof the laws. Inasmuchas

Complainantfailed to provide detaileitherasto justification for thehourly rateclaimed

or thehoursallegedlyspent,no feesshouldbe awarded.Moreover, it is axiomaticthat

Complainant’sfailure to haveaskedfor feesin its openingbrief waivedtheissue—issues

not raisedin an openingbrief arewaivedandcannotbe raisedfor thefirst time in a reply

brief. ~ Peoplev. Brown, 169 Ill. 2d 94, 108,660, N.E.2d964, 970 (1995); Gunnv.

Sobucki,352 Ill. App. 3d 785, 789-90,817 N.E.2d588, 591 (2d Dist. 2004).

2



4. This Board’sOpinion andOrderis premiseduponnumerousserious

misunderstandingsofthefacts.

a. ThisBoard believesthat theRespondent’sshareholdersmovedto

theirhomesafterthe landfill wassited(SeeOpinion, at31),but theoppositeis

true—nolandfill exited atall until a neighborstarteddumpingjunk into an open

ravinemorethanay~r~ the innocentshadmovedin! (TR. 328-329).

(Moreover,this dump wasfoistedupontheseneighborsin 1975,longbeforeany

local siting approvalwasrequiredfor newlandfills, which didn’t happenuntil

1981!). The recordalsoreveals(without~ contradictionfrom Complainant!)

that theopendumpwasa dangerousnuisance,with vermin,majorconflagrations,

terribleodors—anddespiterepeatedrequests,theIEPA simply refusedto do

anythingto improvethesituation! Theinnocentswereforcedto protect

themselves,andsopurchasedthelandfill sotheywould havelegal authorityto

cleanit up. And theydid, accomplishingsomethingin afew shortyearsthat

IEPA hadrefusedto do for morethanadecade!Theyrolled~ii.of the landfill’s

revenuesinto machinery,equipmentandmanpower,andsuccessfullyclosedthe

landfill! This Board’ssuggestionthatthelandfill quality diminishedor did

anythingotherthanimproveis simply, and completely,unfounded.~

Respondent’sbrief at 1-5,andcitationssetforth herein.

b. It is an undisputedfactthat the landfill wasgrantedclosureeffective

September30, 1994. This wasan administrativeactiontakenby theIEPA, and as

a matterof law closurecanonly be grantedif the landfill is in compliancewith all

permit, regulatoryandstatutoryobligations. SeeBrief of Respondentat 5-6,and



citationstherein. This Board’sassertionof adifferentdateof closureand

compliance(seeBoardopinion,at 1, 2, 5 and7) thereforeis unsupportedby the

record,and is erroneousasamatterof law.

c. The only competentevidenceof the locationof openburningand

compostingcamefrom PamShourd,who lived right nextto the landfill for

decades,andworkedat the landfill daily atthetime theinspectionsin question

wereperformed. SeeRespondent’sbrief, at 8-9,andcitationstherein. Virtually

no authority existsin therecordto supportthis Board’ssuppositionthat theIEPA

inspectorhadany ideawheretheseactivitieswereconductedin relationto

permittedboundaries,and PamShourd’sunrebuttedand uncontroverted

testimonywasthat atthetime compostingwasnot evenaregulatedactivity

(contraryto this Board’sconclusionthat theactivity wasillegal no matterwhere

conducted).SeeBoard opinion,at 16, 24,28-30. Moreover,this Board’sruling

relied uponagroundneverarguedby Complainant;thegroundthereforewas

waived,andthis Board’sruling deprivedRespondentof its right, statutoryand

constitutional,to addressthechargesleveledagainstit.

d. ThisBoard’sopinionwith respectto allegedgroundwaterviolations

foundRespondentguilty of conductthathadneverbeenchargedby Complainant,

andconfusedtheComplainant’scaseagainstRespondent.Thetotality of

Complainant’scaseon this issuewasthat thepermitstatedcertaingroundwater

analysisobligationswhich Respondentfailedto complywith, andtheIEPA

claimedcertainactivitieswerenecessaryto determinewhetherthe landfill was

causingallegedgroundwaterexceedances.In thesamebreath,Complainant
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questionedthereliability of informationpertainingto thegroundwater.

Respondent’sexperts,with far greaterexperienceand expertisethan

Complainant’s(Ken Liss, afterall, .~iitheIEPA’s groundwaterprogram!)

testifiedwithout contradictionthatno trendsweredeveloped,that no evidence

existedto suggestthe landfill wascausingany exceedances,andthatthe

groundwateractivitiesat thesitewerein full conformancewith thepermit,

applicableregulations,andthestatute.TheIEPA’s insistenceto thecontrary,in

fact, wasnothinglessthanan attemptto reimposepermitconditionsthat both this

Boardandtheappellatecourthad previouslyruledto be improper. See

Respondent’sbrief, at 10-15,andauthoritiescitedtherein. Somehowthis Board,

however,changedtheissueto oneof violation of groundwaterstandards,

concludedwithout support(in fact,contraryto theIEPA’s own conclusionthat

inadequateevidenceexisted)thatthe landfill was thecauseoftheunproven

contamination,andadjudgedRespondentguilty. Theseleapssimply are

unsupportedby therecord,andhavedeprivedRespondentof its statutoryrights

andconstitutionalright to dueprocessofthe laws.

e. This Boardreachedtheconfoundingconclusionthat Respondent

reapedsomeeconomicbenefitbecauseit lackedthefinancialresourcesto both

closethe landfill (which it successfullyaccomplished),andto fully fund the

closure-postclosureaccount.SeeBoardopinionat 15-16,32, 34-36;compare

Respondent’sbrief at 15-17,andauthoritiescited therein. At no time,however,

eitherthroughlogic orfacts,hasComplainantshownin whatway anyonecould

be economicallybenefitedwholackedfinancialresourcesin thefirst place. The
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uncontradictedevidenceshowsthat Respondentusedvirtually ~fl of its

resources—everydollarof revenuefrom thedisposalof trashatthelandfill—to

improvetheenvironmentalconditionof the landfill, andultimately to achieveits

full, unconditionalclosure. The“economicbenefit” penaltyis suggestedby

Complainant,andimposedby this Board,baseduponthemerefact thatthere

wereinsufficienteconomicresourcesto do both things. Respondentpositsthat

this Board’seconomicbenefitdecisionis unsupportedby thefactsand/oris

premisedupona grossmisunderstandingof thelaw. The casewould be greatly

differentif therewere~ evidencethatprofits hadbeenspenton non-

environmentalactivities,butvirtually no suchfactsexistorareevensuggestedby

this record,and in theabsenceof suchfacts,asa matterof law therecanbe no

economicbenefit.

f. Finally, no evidencesupportsthis Board’sconclusionthat thereis any

reasonto deterRespondentfrom anything. Theunrebutted,uncontradictedfacts

revealthatRespondent’sstockownershipchangedin the late 1980sfor the

expressreasonthat the landfill wasbeing runin a way that wasliterally an

immediatethreatto thehealthand safetyof its neighbors.After theownership

changeeverydime put into its operationswasusedby Respondentto improveits

environmentalcondition. Theresultis a safelyclosedlandfill thathasgenerated

virtually no complaintsor objectionsfrom any neighborfor over 15 years. The

landfill wasclosedwithout any costto theStateof Illinois. Theoperating

violations,concededin theseproceedingsby Respondent,endedassoonasthe

landfill closed;theyareancienthistory at this time, and theonly testimonyon the
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issuerevealsthatRespondentis no longerinvolvedat all in the landfill business.

Accordinglythereis nothingto deter. As for mattersrelatingto financialability,

againtheonly evidencepresentedto thisBoardwasthatatleastuponthechange

in ownership(which notablycorrespondswith theenforcementactivity in this

case),all availablefinancial resourcesweredevotedto improving thelandfill’s

environmentalcondition. Thatis behaviorthis Boardshould encourage,not

deter!

5. It appearsfrom this Board’sOpinion thatthevoluminous(175pagestotal!)

briefs submittedby Complainantcompletelydominatedthis Board’sconsideration,and

confusedandobfuscatedthesimple,unrebuttedfactsofthis case.Already thisBoard and

theappellatecourthaverebuffed,severaltimes,efforts by Complainant(including both

theAttorneyGeneral’sOffice andthe IEPA) to illegally imposeuponRespondent

obligationsthat areimpermissibleby statute,regulationor law. Thisenforcementaction,

pursuinga 10 acrelandfill for 15 yearold operatingviolationsandfabricated

groundwatertroubles,is anotherinstanceof theanimusof thisadministrativeAgency.

No one—nottheenvironment,not thePeople,certainlynot the landfill’s neighbors—is

benefitingin any wayfrom this ridiculouspursuit. Theonly explanation,in fact, is the

IEPA’s institutionalembarrassmentin sothoroughlyfalling shortof its own

responsibilitiesthatneighborswereforcedto purchasethenuisance,fix it, and closeit in

accordancewith all applicablelawsandregulations.Thethanksofa grateful sovereign?

This enforcementaction. Respondenturgesthis Boardto re-evaluatethe recordandthe

briefs,andto reconsiderits ruling in this case. ~ SouthernIllinois AsphaltCo. v.

Pollution ControlBoard,60 Ill. 2d 204, 208, 362 N.E.2d406,408 (1975)(General
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Assemblydid not intendPollution ControlBoardto imposemonetaryfine in everycase

ofviolation of thestatuteor regulations);see~ MetropolitanSanitaryDistrict v.

Pollution ControlBoard,62 Ill.2d 38, 338 N.E.2d392(1975);Archer DanielsMidland v.

Pollution ControlBoard, 149 Ill. App. 3d 301,500 N.E.2d580 (4th Dist. 1986);Wells

ManufacturingCo. v. Pollution ControlBoard,48 Ill. App. 3d 337, 363 N.E.2d26 (1st

Dist. 1977),aff’d, 73 Ill. 2d 226, 383 N.E.2d148(1978).

WHEREFORERespondent,,JERSEYSANITATION CORPORATION,requests

that this Boardreconsiderits opinionenteredFebruary3, 2005,re-evaluatetherecord

andthebriefs previouslysubmittedin this matter,andentertherelief soughtby

Respondentin its Respondent’sClosingBrief.

Respectfullysubmitted,

JERSEYSANITATION CORPORATION,
Respondent,

By its attorneys
HEDINGER

By:

HEDINGER LAW OFFICE
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753phone
(217) 523-4366fax
This documentpreparedon recycledpaper

OFFICE

Stephen Hedinger
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JERSEYSANITATION CORPORATION, CLERK’S OFFr
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)
Petitioner, ) STATE OF ILLIN
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ILLINOIS ENVIRONMENTAL PROTECflON )
AGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

The undersignedcertifies that an original and nine copiesof the foregoing
Respondent’sMotion for Reconsiderationwere servedupon the Clerk of the Illinois
Pollution ControlBoard,andone copy to eachof thefollowing partiesof recordin this
causeby enclosingsamein an envelopeaddressedto:

DorothyGunn,Clerk JaneMcBride
Illinois Pollution ControlBoard Office ofAttorney General
JamesR. ThompsonCenter 500 SouthSecondStreet
100W. RandolphSt.,Suite 11-500 Springfield, IL 62706
Chicago,IL 60601

CarolSudman
HearingOfficer
Illinois Pollution Control Board
1021 N. GrandAvenueEast
Springfield, IL 62794

with postagefully prepaid,and by depositingsaid envelopein a U.S. PostOffice Mail
Box in Springfield, Illinois before5:30 p.m. on March /~,2005.

FledingerLaw Office
2601 SouthFifth Street
Springfield,IL 62703
(217)523-2753phone
(217)523-4366fax
This documentpreparedon recycledpaper


