
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

V. )
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

NOTICE

PCBNo. 03-214
(LUST Appeal)

RECEIVED

CLERK’S OFFICE

JUL08 2004
STATE OF ILLINOIS

Pollution Control Board

DorothyM. Gunn, Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601

Carol Sudman,HearingOfficer
Illinois PollutionControl Board
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

FredC. Prillaman
Mohan,Alewelt, Prillaman& Adami
Suite325
1 NorthOld Capitol Plaza
Springfield, IL 62701-1323

PLEASETAKE NOTICE that I havetoday filed with the office of the Clerk of the Pollution
ControlBoarda MOTION FORLEAVE TO FILE AMENDMENT TO RESPONSEandAMENDMENT
TO RESPONSE,copiesof whichareherewithserveduponyou.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

JohnJjis~m
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:July 6, 2004



RECEIVED
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD JUL 08 2004
OF THE STATE OF ILLINOIS STATE OF ILLINOISPollution Control Board

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

V. ) PCBNo. 03-214
ILLINOIS ENVIRONMENTAL ) (LUSTAppeal)
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR LEAVE TO AMENDMENT TO RESPONSE

NOW COMES the Respondent,theIllinois EnvironmentalProtectionAgency(“Illinois

EPA”), by oneof its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code101.500,herebysubmitsthis motion for leaveto file

an amendmentto the responseto the Petitioner’smotion for paymentof attorneys’ fees. In

supportof this motionfor leaveto amend,theIllinois EPA statesasfollows:

1. On or aboutMay 3, 2004, the Petitioner,Illinois Ayers Oil Company, filed a

motion for paymentof attorneys’fees(“Petitioner’s motion”). On May 21, 2004, the Illinois

EPA filed aresponseto thePetitioner’srequest(“Illinois EPA’s response”).Sincethat time, the

Petitionerhasfiled amotion for leaveto file reply anda reply, and the Illinois EPA hasfiled a

motion for leave to file surreplyandasurreply(to whichthePetitionerhasobjected).

2. The Illinois EPA acknowledgesthat the responseto the Petitioner’s motion has

alreadybeenfiled. However,onJune21 and22, 2004,testimonywasprovidedin arulemaking

proceedingbeforethe Illinois Pollution ControlBoard(“Board”) that is relevantto theBoard’s

decisionon thePetitioner’smotion. HadtheIllinois EPA beenin possessionofthis testimonyat

thetime offiling its response,referenceto thetestimonywouldhavebeenincluded.

3. Althoughthetestimonypost-datesthefiling oftheresponse,its contentis relevant

and thusshouldbe consideredby theBoard in weighingthemeritsof thePetitioner’smotion. It
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would presentamaterialprejudiceto theIllinois EPA if this testimonywerenot considered,asit

wasprovidedunderoathby a witnessthat also providedtestimonyin the presentappeal. The

testimony,which wasgivenprior to theBoard’sruling on thependingPetitioner’smotion, bears

on whethertheBoardshouldgrantthemotion for paymentof attorneys’fees.

4. Specifically, the testimony addresseswho actually paid the attorneys’ fees in

question. Given thenatureof thetestimony,the Boardshould havethe ability to considerthat

factbeforerenderingits decision.

WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhat this motion for leave to file an amendmentto the Illinois EPA’s responsebe

allowed.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenueEast
P.O.Box19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:July6, 2004 -

This filing submittedon recycledpaper.
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RECEIVED
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS JUL 082004

STATE OF ILLINOIS
ILLINOIS AYERS OIL COMPANY, ) Pollution Control Board

Petitioner, )
v. ) PCB No. 03-214

ILLINOIS ENVIRONMENTAL ) (LUST Appeal)
PROTECTIONAGENCY, )

Respondent. )

AMENDMENT TO RESPONSETO MOTION FOR AUTHORIZATION OF
PAYMENT OF ATTORNEYS’ FEESAS COSTS OF CORRECTIVEACTION

NOW COMES theRespondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one ofits attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code101.500,herebyrequeststhat the Illinois Pollution

Control Board (“Board”) deny the Petitioner’s Motion For Authorization Of Payment Of

Attorneys’ FeesAs Costs Of CorrectiveAction (“Petitioner’s motion”). In support of this

amendedresponse,theIllinois EPA statesasfollows:

1. On May 21, 2004, the Illinois EPA filed a responseto the Petitioner’smotion

(“Illinois EPA’s response”).Assumingthe Board grantstheIllinois EPA’s motion for leave to

file this amendment;theIllinois EPA herebyincorporatestheIllinois EPA’sresponse.

2. Sincethe filing of theIllinois EPA’s response,butbeforetheBoardhasruledon

the Petitioner’s motion, the Board has presided over separate~hearingsrelated to two

rulemakings. Specifically, in those cases (In the matter of: ProposedAmei~dmentsto

Regulationsof PetroleumLeaking UndergroundStorageTanks (35 Ill. Adm. Code 732),R04-

22; and In the matter of: Proposed Amendmentsto Regulation of Petroleum Leaking

UndergroundStorage Tanks (35 Ill. Adm. Code 734), R04-23 (Consolidated))(“LUST

Rulemakings”),theBoard heldhearingson June21 and June22, 2004, to heartestimonyfrom

participants.

1



3. Includedin thewitnessesprovidingsworntestimonyon June21,2004,wasCindy

Davis, a principal and the namememberin the consultingcompanyof CSD Environmental.

Underquestioningfrom Claire Manning, counselfor Professionalsof Illinois for the Protection

of theEnvironment(“PIPE”), Ms. Davis testifiedsheprovidedtestimonyin thepresentcaseof

Illinois Ayers Oil Companyv. Illinois EPA,PCB 03-214. Ms. Davistestifiedthat Illinois Ayers

Oil Companywas and still is a client of “CEC” (which is apparentlya transcriptionerror, and

shouldhavebeenreferencedas“CSD”). LUST Rulemakings,June21, 2004transcript,p. 95.

4. Ms. Davisfurther testifiedthat heropinion in the Illinois Ayers casewasthat the

Illinois EPA’s useofthe“ratesheet”wasunfairfor avarietyof reasons.Shefurthertestified:

Hencethereasonwedecidedto appealAyers. I paid for theappealon Ayers,andnot the
owner/operator.ThereasonI did is, I guessit wasjust somethingthat stuck in methat I
didn’t feel wasright, and it wasaffectingmy business,driving the costof cleanupsup
becauseall we were doing wasspendingtime trying to justify why we were needing
moremoneythantheAgencywaswilling to giveto us.

LUST Rulemakings,June21, 2004transcript,p. 96.

5. Ms. Davisclearlytestifiedthatit wastheconsultant,CSD Environmental,andnot

the owner/operator,Illinois AyersOil Company,which initiated andpaid for the appeal. This

testimony was reiterated by Ms. Manning on a second day of testimony in the LUST

Rulemakingsproceedings.Ms. Manningstated:

Justto clarif~rthis too, for purposesof therecord,Cindy Davistestifiedon behalfofher
company, that whenshe,you know, thatit washercompanythat incurredthe-legalcosts,
you know,in termsof goingforwardto theBoardasopposedto the owner/operator.

LUST Rulemakings,June22,2004transcript,p. 74.

6. Therefore, both Ms. Davis and Ms. Manning stated that it was CSD

Environmental,not illinois Ayers Oil Company, that incurred the legal costs of bringing the

appealin Illinois Ayers Oil. Further, theymadeclearthat theowner/operator,Illinois AyersOil
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Company,wasnot theparty that paidanyof thosecosts. Ms. Davis testifiedthat thereasonher

companyinitiatedtheappealwashercompany’sconcernsregardingthecostofdoingbusiness.

7. If the Board were to approvethe paymentof costs assoughtby the Petitioner

here, then it would be approvinga paymentof moneyto a party (the owner/operator,Illinois

Ayers Oil Company).that did not incur any of the costs at issue. In effect, it would be

subsidizingthe legal activity of CSD Environmental,an entity that hasno legal obligation,

responsibility,or rights underthe Illinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/1,

etseq.).

8. Only an owner/operatormay receivepayment of costs from the Underground

StorageTank Fund (“UST Fund”). If the Board approvesthe paymentsoughthere,it would

requirethat theBoardfind that the attorneys’feesarea correctiveactionthat would bepayable

from theUST Fundpursuantto Section57.8(1)oftheAct (415JLCS5/57.8(1)).

9. It is a fundamental concept to the Act that costs deemed eligible for

reimbursementfrom theUSTFundarepayableonly to theowner/operator,underthebasisthatit

is the owner/operatorthat incurs thosecosts. Here, the consultantto the owner/operatorhas

testifiedunderoaththattheowner/operatordid not incurthosecosts,andin fact did notmakethe

decisionto bringthis appealin its ownname. Rather,it wastheowner/operator’sconsultantthat

had a businessconcern,paid for the appeal,and now seeksto reap the benefitsby way of

paymentof legal fees. To allow sucha paymentwould open the door to other situationsin

whichan owner/operator,in nameonly, seekscostsfor reimbursementorpaymentfrom theUST

Fundthat wereneveractuallyincurredby theowner/operator.This is abadprecedent,andone

that shouldbe stoppednowto preventfutureerosionof thepurposesoftheAct.
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WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhat theBoardenteranorderdenyingthePetitioner’smotion.

Respectfullysubmitted,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:July 6, 2004

AGENCY,

Thisfiling submittedonrecycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton July 6, 2004, I servedtrue and

correct copies of a MOTION FOR LEAVE TO FILE AMENDMENT TO RESPONSEand

AMENDMENT TO RESPONSE,by placing true and correct copies in properly sealedand

addressedenvelopesand by depositingsaid sealedenvelopesin a U.S. mail drop box located

within Springfield, Illinois, with sufficient First Class Mail postageaffixed thereto,upon the

followingnamedpersons:

DorothyM. Gunn,Clerk FredC. Priulaman
Illinois PollutionControlBoard Mohan,Alewelt, Prillaman& Adami
JamesR. ThompsonCenter Suite325
100 WestRandolphStreet 1 NorthOld CapitolPlaza
Suite 11-500 Springfield,IL 62701-1323
Chicago,IL 60601

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard
1021NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


