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MORTON F. DOROTHY, )
)

Complainant, )
)

v. ) PCBNo. 05-49
)
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)
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NOTICEOFFILING
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Clerk oftheBoard 804EastMain
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PLEASETAKE NOTICEthatI havetodayfiled with theOffice oftheClerk of
theIllinois Pollution ControlBoardan original andninecopieseachof RESPONSETO
COMPLAINANT’S MOTION TO ACCEPT FOR HEARING AND FOR
EXPEDITEDDISCOVERY and RESPONSETO COMPLAINANT’S MOTION
TO JOINAGENCYAS PARTY IN INTERESTAND TO EXTEND TIME TO
RESPOND TO MOTION TO DISMISS, càpiesofwhich areherewithservedupon
you.

Respectfullysubmitted,

FLEX-N-GATE CORPORATION,
Respondent,

Dated: November1, 2004 By

ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, ThomasG. Safley, theundersigned,certif~’thatI haveservedtheattached

RESPONSETO COMPLAINANT’S MOTION TOACCEPTFORHEARINGAND

FOREXPEDITEDDISCOVERYandRESPONSETO COMPLMNANT’S MOTION

TO JOINAGENCYAS PARTY iN INTERESTAND TO EXTEND TIME TO

RESPONDTOMOTION TO DISMISSupon:

Ms. DorothyM. Gunn
ClerkoftheBoard
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

Mr. Morton F. Dorothy
804 EastMain
Urbana,Illinois 61802

by depositingsaid documentsin theUnitedStatesMail in Springfield, Illinois, postage

prepaid,onNovember1, 2004.

~Safiey

GWST:003/FiIINOFand COS— Responseto Acceptfor Hearing



RECEIVED
CLERK’S OFFICE

NOV 03 2004
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

STATE OF ILUNOIS
MORTON F. DOROTHY, Pollution Control Board

)
Complainant, )

)
v. ) PCB05-49

)
FLEX-N-GATE CORPORATION, )
an Illinois corporation, )

)
Respondent. )

RESPONSETO COMPLAINANT’S MOTION
TO ACCEPT FOR HEARING AND FOR EXPEDITED DISCOVERY

NOW COMESRespondent,FLEX-N-GATE CORPORATION(“Flex-N-Gate”),

by andthroughits attorneys,HODGEDWYERZEMAN, andfor its Responseto

Complainant’sMotion to Acceptfor Hearingandfor ExpeditedDiscovery

(“Complainant’sMotion”), statesasfollows:

I. INTRODUCTION

1. On September8, 2004, Complainantfiled aComplaintagainstFlex-N-

Gatewith theIllinois PollutionControlBoard(“Board”) andmailedthat Complaintto

Flex-N-Gate. ~ Complaint,Proofof Service.

2. OnOctober7, 2004,Flex-N-Gatefiled its Motion to Dismiss

Complainant’sComplaint.

3. Thebasisfor Flex-N-Gate’sMotion to Dismissis that“eachCountof

Complainant’sComplaintfails to statea claim uponwhichrelief canbe granted.”

Motion to Dismissat 2, ~J5.



4. On October13, 2004,ComplainantmailedComplainant’sMotion to

counselfor Flex-N-Gateby U.S. Mail. $~Complainant’sMotion, Certificateof

Service.

5. Flex-N-Gatetimely files this Responseto Complainant’sMotion.

II. THE BOARD CANNOT ACCEPT THIS MATTER FOR HEARING
BEFORE IT DECIDES FLEX-N-GATE’S MOTION TO DISMISS FOR
FAILURE TO STATE A CLAIM.

6. Complainantfirst movestheBoardto acceptthis matterfor hearingbefore

ruling on Flex-N-Gate’sMotion to Dismiss. Complainant’sMotion at 1, 3.

7. Section3 1(d)(1)oftheIllinois EnvironmentalProtectionAct, 415 ILCS

5/1, et~ (“Act”), providesin relevantpartthat: “[u]nless theBoarddeterminesthat

suchcomplaint [that is, a complaintfiled by apartyotherthanthe State]is duplicativeor

frivolous, it shall scheduleahearingandservewrittennoticethereofuponthepersonor

personsnamedtherein.” 415 ILCS 5/31(d)(1).

8. “[T]he Boardmustmakea ‘frivolous anddi~plicitous’determinationin [a]

privatecitizenenforcement[action] in orderto acceptth[e] casefor hearingpursuantto

theAct andtheBoard’sregulations.” White Glove ofMortonGroveIll. v. Amoco Oil

~ PCBNo. 95-113,1995 Ill. ENV LEXIS 737, at * 1 (I11.Pol.Control.Bd.July 20,

1995)(citationsomitted).

9. “Duplicitous’ or ‘Duplicative’ meansthematteris identicalor

substantiallysimilar to onebroughtbeforetheBoardor anotherforum.” 35 Ill. Admin.

Code§ 101.202.
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10. “Frivolous’ meansarequestfor reliefthat theBoarddoesnot havethe

authorityto grant,or acomplaintthatfails to statea causeofactionuponwhichthe

Board cangrantrelief” j~(emphasisadded).

11. As notedabove,thebasisofFlex-N-Gate’sMotion to Dismissis that

“eachCountofComplainant’sComplaintfails to stateaclaim uponwhich reliefcanbe

granted.” Motion to Dismissat 2, ¶5 (emphasisadded).

12. If Flex-N-Gateis correct,theComplaint,by definition, is “frivolous,” and

theBoardcannotacceptit for hearing. ~ 35 Ill. Admin. Code§ 101.202;415 ILCS

5/31(d)(1);White GloveofMorton GroveIll., 1995 Iii. ENVLEXIS 737, at *1.

13. Complainantassertsthat “[t]he Boardnormallyacceptsnon-citizen

enforcementcasesfor hearingwithout waiting for resolutionof motionsto dismiss.”

Complainant’sMotion at 1, ¶7.

14. However,Complainantdoesnot citeany precedentorotherauthorityfor

this assertion.$~Complainant’sMotion.

15. Flex-N-GatehasexaminednumerousopinionsoftheBoardin other

citizenenforcementcasesin whichtheBoard ruledon Motionsto Dismiss,andFlex-N-

Gatehasnot locatedany decisionsin whichtheBoard“accept[ed] . . . [such] casesfor

hearingwithoutwaiting for resolutionof motionsto dismiss,”asComplainantasserts.

Seeid.

16. This makessense,because,asnotedabove,a complaintthat fails to statea

causeofactionis, by definition, frivolous, andmustbe dismissed,andthus,theBoard

mustdecidea motionto dismissto determinewhethera complaintis frivolous beforethe

Boardcanacceptthecomplaintfor hearing.
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17. Forthereasonsstatedabove,theBoardshoulddenyComplainant’s

Motion to acceptthis casefor hearingbeforetheBoardruleson Flex-N-Gate’sMotion to

Dismiss,and, instead,shouldruleon Flex-N-Gate’sMotion to Dismissbefore

consideringwhetherto acceptthis casefor hearing.

HI. THE BOARD SHOULD DENY COMPLAINANT’S MOTION FOR
EXPEDITED DISCOVERY.

18. ComplainantnextmovestheBoardto allow certainexpediteddiscoveryin

this matteron thegroundsthat:

(a) Fiex-N-Gateallegedlyhaslied to theOccupationalSafetyand
HealthAdministration(“OSHA”);

(b) Flex-N-Gatemadetheseallegedlies“knowingly”;

(c) in light oftheseallegedlies, Complainant“believes”thatFlex-N-
Gate“intends” to “alter or destroy”documentsrelevantto
Complainant’sclaims;and,

(d) Complainantneedsextraordinaryexpediteddiscoveryto obtain
copiesofthesedocumentsbeforeFlex-N-Gatedestroysthem.

~ Complainant’sMotion at 1-3.

19. Specifically,Complainantmakesthefollowing allegationsagainstFlex-N-

Gate:

(a) “[t]he incidentallegedin thecomplaintalso involved theviolation
ofrules promulgatedby [OSHA]”;

(b) Flex-N-Gatemadecertainstatementsto OSHA regarding“the
incident”;

(c) thesestatements“are false[,] andrespondentknewthemto be false
at thetimetheyweremade”;

(d) “TheOccupationalSafetyandHealthAct providesthat: ‘Whoever
knowingly makesany falsestatement[to OSHA] .. . shall,upon
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conviction,be punishedby a fine ofnot morethan$10,000,orby
imprisonmentfor not morethansix months,orby both”;

(e) Flex-N-Gate’s“responseto OSHAimpliesthat respondentintends
to deny[certain]allegationsof [Complainant’s]complaint in this
case”;

(f) “Complainantknowsoftheexistenceofcertaindocuments”
allegedlyrelatedto “the incident” “which arerelevantto thetruth”
oftheallegationswhich ComplainantassumesFlex-N-Gate
intendsto deny;

(g) “Complainanthascopiesof some,but notall ofthesedocuments”;

(h) “Complainantbelievesthat, in light ofthefalsestatementsmadeto
OSHA,respondentintendsto alteror destroytheincriminating
documentsbeforetheycanbeseizedby OSHAordiscoveredin
this case”;and,

(i) “Complainantdoesnot wishto list the documentsatthis time, lest
it giverespondenta list of documentsto destroyor alter.”

Complainant’sMotion at 2-3,¶~J8-12,14-16(emphasisadded).

20. In light oftheseallegations,ComplainantmovestheBoardto:

authorizethehearingofficer to presideover anexpeditedinitial roundof
discoveryaimedat securingfrom respondent[certain]documents.
without complainanthavingto disclosethe identity ofthedocumentsto
respondentsufficiently far in advanceto allow for thedestructionor
alterationofthedocuments [and to] authorizethehearingofficer to
conductan expeditedhearingon discovery,atwhich complainantand
respondent’sattorneywill meetwith thehearingofficer to discussthe.
scopeofdiscovery[,atwhich hearing] [t] hearingofficerwould enteran
orderfortheproductionof documents,whichorderwould begivento
respondent’sattorney[,] afterwhich] Complainantandrespondent’s
attorneywould thenproceeddirectlyto thefacility to obtainthe
documents,without affordingtherespondentan advancelist ofthe
documents.

Complainant’sMotion at 3, ¶1J17-18.
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21. Complainant’sallegationsarepreposterous,prejudicial, andimproper,

and,for thefollowing reasons,theBoard shouldstriketheseallegationsanddeny

Complainant’sMotion for ExpeditedDiscovery.

A. Flex-N-Gate has Not Made anyFalseStatementto OSHA and would
Not Alter or Destroy Documents.

22. First, for therecord,Flex-N-Gatespecificallydeniesthatit hasmadefalse

statementsto OSHA, asComplainantalleges. SeeAffidavit ofDennyCorbett,attached

heretoasExhibit A,1 at ¶5.

23. Flex-N-Gatefurtherdeniesthat it would, in any circumstance,alteror

destroydocumentsasComplainantalleges. Id at¶6;Affidavit ofJim Dodson,acopyof

which is attachedheretoasExhibit B, at ¶15;original attachedasExhibit A to Flex-N-

Gate’sResponseto Complainant’sMotion to JoinAgency asPartyin Interestandto

ExtendTimeto Respondto Motion to Dismiss,filed herewith.

B. Complainant’s Allegations are Scandalous,Impertinent, and
Prejudicial, and theBoard should Strike Them.

24. Second,Complainant’sallegationsthatFlex-N-Gateknowingly made

falsestatementsto OSHA, acrime, andthatFlex-N-Gatewill alterordestroydocuments

in this case,arescandalous,impertinent,andprejudicial, andtheBoard shouldstrike

them.

25. Illinois Courtshaveheldthatit is improperfor litigants in Illinois to make

accusationsin theirfilings suchasComplainanthasmadeagainstFlex-N-Gate,andthat

suchallegationsare“scandalousandimpertinent”andshouldbe stricken.$~Benitez,et

‘Flex-N-Gatehasfiled herewithafacsimilecopyofthis Affidavit, andtheundersignedwill substitutethe

original copyof this Affidavit whenit is received.
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a! v. KFC NationalMgmt. Co., 714N.E.2d1002, 1037(2d Dist. 1999)(finding that

“plaintiffs’ allegationsin theirsecondamendedcomplaintthatemployee-defendantssold

taintedfoodto customersandspiedon femalecustomerswere‘scandalousand

impertinent”andthat it wasproperto strikethoseallegations).Accord,Biggsv.

Cummins,158N.E.2d58, 59 (Iii. 1959)(strikingtheappellant’sbriefascontaining

“scandalousandimpertinentmaterial,”wheretheappellantaccusedajudgeoffalsifying

a courtrecord,theAttorneyGeneralofwithholdingevidence,theAttorneyGeneral’s

assistantof “alteringtherecord,” andan assistantAttorneyGeneralofmaking“false and

untruestatementsto thecourt.”)

26. As discussedbelow, Complainant’sallegationsthatFlex-N-Gatemade

falsestatementsto OSHA, and did soknowingly, areconclusoryandarenot supportedby

any facts.

27. Further, Complainant’s“belief’ thatFlex-N-Gatewill alteror destroy

documentsin this caseis basedsolelyon theseconclusory,unsupportedallegations,and

constitutesmerespeculationthat is insufficientto supportadecisionby theBoard

grantingComplainant’sMotion. ~ Affidavit in SupportofComplainant’sMotion, at

¶5.

28. Complainantclearlymakestheseallegationsto prejudiceFlex-N-Gate

beforetheBoardby trying to convincetheBoardthatFlex-N-Gateis deceitful.

29. TheBoardcannotallow suchimproperandprejudicialstatements,which

allegeintentionaldeceitandcriminal activity by Flex-N-Gate,with no supportingfacts

whatsoever,to stand.
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30. Therefore,asin BenitezandBiggs,theBoardshould strikeparagraphs10,

11, 15, and 16 ofComplainant’sMotion, andparagraphs3, 5, and6 ofComplainant’s

Affidavit in Supportof thatMotion.

C. Complainant’s ConclusoryAffidavit is Insufficientto Support
Complainant’s Requestfor Relief.

31. Third, thecentralallegationof Complainant’sMotion — that statements

madeby Flex-N-Gateto OSHA“are false,andrespondentknewthemto be falseatthe

timetheyweremade”— is conclusoryand not supportedby fact, andtherefore,theBoard

mustdisregardit.

32. In Motions filed with theBoard,“[f]acts assertedthat arenot ofrecordin

theproceedingmustbe supportedby oath,affidavit, orcertificationin accordancewith

Section1-109oftheCodeof Civil Procedure.”35 Ill. Admin. Code § 101.504.

33. Complainantdoessubmit anaffidavit in supportofhis Motion, but the

operativeparagraphofthat affidavit, paragraph10, merelystatestheconclusionthat

“statements”allegedly“madeto OSHA .. . arefalse,andrespondentknewthemto be

false.” ~ Affidavit in SupportofComplainant’sMotion, ¶10.

34. TheBoardhaslong heldthat it “[can] notgrantrelief. . . on thebasisof a

mereconclusion” in an affidavit. EPAv. Rhodes,PCBNo. 7 1-53, 1972 Ill. ENY LEXIS

169, at *1 (Il1.Pol.Control.Bd.Jan,24, 1972).

35. Indeed,in recentcases,theBoardhasstrickenconclusoryallegationsfrom

affidavits filed with it. See.e.g., 2222ElstonLLC v. PurexIndus.,Inc.. etal., PCBNo.

03-55,2003 Ill. ENVLEXIS 359, at **17..19 (Ill.Pol.Control.Bd.June19, 2003)(striking

anaffidavit thatwas“conclusory”);Heiserv. Office of theStateFireMarshal,PCBNo.
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94-377,1995 Ill. ENVLEXIS 895, at *9 (Ill.Pol.Control.Bd.Sept.21, 1995)(striking

from anaffidavit a statementthat was“self-servingandconclusory.”)

36. Complainantdoesnotpresentany factsto supporthis self-servingand

conclusoryassertionthat statementsallegedlymadeby Flex-N-Gateto OSHAwere

“false.” ~ Affidavit in supportofComplainant’sMotion.

37. Complainantlikewisedoesnotpresentany factsto supporthis self-serving

andconclusoryassertionthat Flex-N-Gate“knew [theallegedstatements]to befalseat

thetimetheyweremade.” $~j~

38. Thus, theBoard shoulddisregardComplainant’sconclusoryassertionsand

denyComplainant’sMotion thatrelieson them.

D. Complainant DoesNot Even Providethe Board Copiesof the
Documentsin which Flex-N-Gate Allegedly Made FalseStatements.

39. Fourth,Complainantdid not evenprovidetheBoardwith copiesofthe

documentsin whichFlex-N-Gateallegedlymadefalsestatementsto OSHAfor theBoard

to reviewand evaluate.

40. Rather,Complainantmerelyassertedin his affidavit thatFlex-N-Gate

madecertainstatementsin documentssubmittedto OSHA, without attachingcopiesof

thosedocuments.$~Affidavit in SupportofComplainant’sMotion, at¶2.

41. It is improperfor Complainantto asktheBoardto awardtheextraordinary

reliefthat ComplainantrequestsbasedondocumentsthattheBoardhasneverseen.
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E. The Board should Consider the Background of Complainant’s
Relationshipto Flex-N-Gate.

42. Fifth, in orderto makean informeddecisionregardingComplainant’s

Motion, theBoardfurthershouldunderstandthebackgroundofComplainant’s

relationshipto Flex-N-Gate.

43. Complainantis aformeremployeeof Flex-N-Gate. Affidavit of Susan

Linville, attachedheretoasExhibit C,2 at ¶4.

44. BeforetheComplaintin this matterwasfiled, ComplainantaskedFlex-N-

Gateto re-hirehim, andFlex-N-Gatedeclinedto do so. j~at¶5.

F. There is No Needfor Discoveryat this Time.

45. . Finally, thereis no needfor discoveryin this matteratthis time.

46. As .setforth above,thereis no basisto concludethatFlex-N-Gateintends

to destroyoralterdocuments,soComplainant’sMotion for discoverybasedonthat

suppositionis moot.

47. Further,if theBoardgrantsFlex-N-Gate’sMotion to Dismiss,no

discoverywill be neededin thecase.

48. Thus, theBoardshouldnotrequireFlex-N-Gateto incur thecostsofthe

extraordinarydiscoverythat Complainantrequests.

G. The Board Should Deny Complainant’s Motion.

49. To summarize,ComplainantaskstheBoardto find that:

(a) Flex-N-Gatelied to afederalgovernmentalagency,OSHA;

(b) Flex-N-Gatedid soknowingly;

2Flex-N-Gatehasfiled herewitha facsimilecopyof this Affidavit, andtheundersignedwill substitutethe

original copyof this Affidavit whenit isreceived,
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(c) Flex-N-Gatecommitteda crime;

(d) Flex-N-Gateintendsto “alter or destroy”documentsin this case;
and,

(e) therefore,Complainantshouldbe allowedextraordinarydiscovery
measures,andFlex-N-Gateshouldbearthe costsof those
measures,in orderto allow Complainantto obtaincopiesofthose
documentsbeforetheyarealteredor destroyed.

~ Complainant’sMotion.

50. ComplainantaskstheBoardto reachtheseconclusions:

(a) basedonly on Complainant’sself-servingconclusionsthat
statementsallegedlymadeby Flex-N-Gateto OSHA are“false”
andthatFlex-N-Gate“knew themto be false,”and Complainant’s
speculationthat Flex-N-Gatewill destroydocumentsin this case;

(b) with no factsto supporttheseconclusionsorthis speculation;and,

(c) without providingtheBoard copiesofthe documentsin which

Flex-N-Gateallegedlymadefalsestatements.
51. . And, Complainantis a disgruntledformeremployeeofFlex-N-Gate.

52. Given thesecircumstances,Complainant’sMotion andAffidavit in

supportthereofarepatentlyinsufficientto allow theBoardto makethefindings that

Complainanturges,andthus, do notsupportthe reliefComplainantrequests.

53. Section101.616(g)of theBoard’sproceduralrulesprovidesthat“[i]f any

personservesany requestfor discovery. . . for any improperpurpose,suchasto harass

orto causeunnecessarydelayor increasein thecostoflitigation, . . . theBoard. . . may

imposesanctions.”35 Ill. Admin. Code § 101.616(g).

54. Flex-N-Gatedoesnot movetheBoardfor sanctions,but doessubmitthat,

giventhediscussionsetforth above,Complainanthasfiled his Motion in orderto harass

Flex-N-Gateandto increasethecostto Flex-N-Gateof this litigation.
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55. Forthereasonsstatedabove,theBoardshoulddeny Complainant’s

Motion for ExpeditedDiscovery.

1Y. CONCLUSION

WHEREFORE,RespondentFLEX-N-GATE CORPORATIONrespectfully

praysthatthe illinois Pollution ControlBoarddenyComplainant’sMotion to Acceptfor

HearingandforExpeditedDiscovery,andthattheBoardawardFlex-N-Gatesuchother

reliefastheBoarddeemsjust.

Respectfullysubmitted,

FLEX-N-GATE CORPORATION

Respondent,

By:_________
Oneo~9~y1~neys

Dated: November1, 2004

ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

GWST:OO3IFiIIResponsetoMotion toAcceptfor Hearing
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217 278 2616 P.81/02OCT—29—2084 16:40 FLEX N GF~TE

BEFORE THE ILLiNOIS POLLUTION CONTROL BOARD

MORTONF. DOROTHY, )
)

Complainant, )
)

v. ) PCB 05-49
)

FLEX-N-GATE CORPORATION, )
an Illinois corporation, )

)
Respondent. )

AFFIDAVIT OF DENNY CORBETT

DennyCorbett,beingfirst duly sworn, deposesandstatesunderoath,and if swornasa

witness,would testify, asfollows:

1. I havepersonalknowledgeofthemattersset forth in this affidavit.

2. 1 amemployedasUrbanaSafetyManagerfor Flex-N-GateCorporation(“Flex-N-

Gate”).

3. I havereviewedComplainant’sMotion to Acceptfor Hearingandfor Expedited

Discoveryin this matter,andmakethefollowing statementsin responsethereto.

4. As UrbanaSafetyManagerfor Flex-N-Gate,I havemadeor otherwisebeen

involved in communicationswith thefederalOccupationalSafetyandHealthAdministration

(“OSHA”) with regardto theincidentat issuein this matter.

Flex-N-Gatespecificallydeniesthat it hasmadefalsestatementsto OSHA, as

Complainantallegesin his Motion to Acceptfor Hearingandfor ExpeditedDiscovery.

6. Flex-N-GatetakesComplainant’slawsuit,andFlex-N~Gat&sobligationto

preservedocumentsrelatedto Complainant’sallegationsin that lawsuit,very seriously,and

OCT—29—2004 16:04 217 278 2616



FLEX N GATE 217 278 2616 F.02/02OCT—29—2084 16:40

Flex-N-Gatedeniesthat it would, in anycircumstance,alter ordestroydocumentsas

Complainantallegesin his Motion to Acceptfor Hearingandfor ExpeditedDiscovery.

Undez-penalcies as provided by 1a~’pursuant to Section 1-1.09 of
the Code of Civil Procedure, the undersigned certifies that the
statements see forth in this instrument are true and correct,
exceptas to matters therein stated to be on infcjrjnation and
belief and as to such iziaecers the under~igncdcertifies as
aforesaid thet he verily believes tha same to be true.

FURTHERAYFIANT SAYETH NOT.

Subscribedandswornto before
methis~~gdayofQd~jkpJ’L__,2004.

j Notary Public VI

2

TOTAL P.02

‘OFFICIA&. 8EM.’
CRATIEN~U. CLAPPER
NQ~aryPi~,$1~s~ ~oIs

MycommiMlon sa~lrsO?I171O~

OCT—29—2004 16:04 217 278 2616 F. 02



BEFORETBE ILLINOIS POLLUTION CONTROLBOARD

MORTON F. DOROTHY, )
)

Complainant, )
)

v. ) PCB05-49
).

FLEX-N-GATE CORPORATION, )
an illinois corporation, )

)
Respondent. )

AFFIDAVIT OF JAMES R. DODSON

JamesR. Dodson,beingfirst duly sworn, deposesandstatesunderoath,andif swornasa

witness,would testify, asfollows:

1. I havepersonalknowledgeof themattersset forth in this affidavit.

2. I amemployedasCorporateEnvironmentalDirectorforFlex-N-GateCorporation

(“Flex-N-Gate”).

3. I havereviewedComplainant’sMotion to JoinAgencyasPartyin Interestandto

ExtendTime to Respondto Motion to Dismiss(“Motion to JoinAgency”), andComplainant’s

Motion to Acceptfor HearingandforExpeditedDiscovery,filed in thismatter,andmakethe

following statementsin responsethereto.

4. At thefacility in questionin thismatter,Flex-N-Gateproducesseveraldifferent

wastestreams,someof whichare“hazardous”underRCRA.

5. However,Flex-N-Gaterelieson exemptionsfrom RCRA permittingrequirements

with regardto eachof its wastestreamsthatis “hazardous.”

6. Specifically,Flex-N-Gaterelieson differentexemptionsfor different

wastestreams,asappropriatedependingon thecircumstances.



7. For example,somewastestreamsthatFlex-N-Gateproducesare treatedby what

Flex-N-Gateconsidersto bea“wastewatertreatmentunit” underRCRA, andthus,Flex-N-Gate

considersthis activity to beexemptfrom RCRApermittingrequirements.

8~. OtherwastestreamsthatFlex-N-Gateproducesarestoredon-sitefor lessthan90

daysandthenshippedoff-site for disposal,andFlex-N-Gateconsidersthis activity to beexempt

from RCRA permittingrequirementsunder35 fli. Admin. Code§ 722.134(a).

9. Thus,Flex-N-Gatedoesnotnow claim,norhasit everclaimed,“that thefacility

operated”pursuantto just oneexemptionfrom RCRApermittingrequirements(“Sections

703.123(a)and722.143(a)”orotherwise),as Complainantallegesin paragraphonehis Motion

to JoinAgency.

10. Likewise,Flex-N-Gatedoesnotnow claim,norhasit everclaimed,“that the

facility is exemptfrom theRCRA permitrequirementsbasedon the... ‘wastewatertreatment

unit’ exclusion[],” asComplainantallegesin paragraphfive ofhis Motion to Join Agency.

11. Rather,Flex-N-Gatealwayshasconsidereddifferentwastestreamsatthefacility

at issueto beexemptfrom RCRA permittingrequirementsunderdifferentexemptionsto those

requirements.

12. With regardto thewastestreamat issuein this case,Flex-N-Gatehasnever

claimedto theillinois EnvironmentalProtectionAgency(“illinois EPA”) orto anyoneelsethat

its actionsrelatingto suchwastestreamareexemptfromRCRA permittingrequirements

“pursuant[to] Sections703.123(a)and722.134(a).”

13. Rather,Flex-N-Gatealwayshasconsideredits actionsrelatingto this wastestream

to beexemptfromRCRA permittingrequirementsundertheWastewaterTreatmentUnit

Exemption,andhasneverclaimedotherwiseto theIllinois EPA.
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14. Further,it is Flex-N-Gate’sunderstandingthat theIllinois EPA, if it hasnot

formally determinedthat Flex-N-Gate’spositionon this issueis correct,atleastunderstandsthis

to beFlex-N-Gate’sposition.

15. Flex-N-GatetakesComplainant’slawsuit, andFlex-N-Gate’sobligationto

preservedocumentsrelatedto Complainant’sallegationsin thatlawsuit, veryseriously,and

Flex-N-Gatedeniesthat it would, in any circumstance,alterordestroydocumentsas

Complainantallegesin hisMotion to Acceptfor HearingandforExpeditedDiscovery.

Underpenaltiesasprovidedby lawpursuantto Section1-109of theCodeof Civil
Procedure,theundersignedcertifiesthatthe statementssetforth in this
instrumentare true andcorrect, exceptasto matterstherein statedto be on
informationand beliefandasto suchmatterstheundersignedcertifiesas
aforesaidthatheverily believesthesameto be true.

FURTHERAFFIANT SAYETH NOT.

JamesR. Dodson

Subscribedandswornto before
methis26~dayof &TD1~EQ. ,2004.

(J NotaryPublic

NOTARY

MY COMMISSIONEXP. SE’r2~,~
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

MORTON F. DOROTHY, )
)

Complainant, )
)

v. ) PCBO5-49
)

FLEX-N-GATE CORPORATION, )
an illinois corporation, )

)
Respondent. )

AFFIDAVIT OF SUSANLLNVILLE

SuMn Linvile, beingfirst duly sworn,deposesandstatesunderoath,andif sworn

asawitness, would testify, as follows:

1. 1 have personalknowledgeofthemattersset forthin thisaffidavit,

2.. 1 currentlyamemployedasCorporateBenefitsManager for Flex-N-Gate

Coiporation (“Flex-N-Gate”).

3. I previouslywasemployedasHuman ResourcesManagerfor F’ex-N-

Gate.

4. Morton F. Dorothy is a formeremployeeofFlex-N-Gate’sfacility in

Urbana,Illinois.

P.02
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5. BeforeSeptember8, 2004,Mr. DorothyaskedFlex-N-Gateto rehirehim,

andFlex-N-Gatedeclinedto do so.

Under penalties as provided by law pursuant to Section 1-109
of the Code of Civil Procedure, the undersigned certifies
that the statements set forth in this ins trurnent are true
and correct, except as to matters therein stated to be on
information and belief and as to stzch matters the
undersigned certifies as aforesaid that he verily believes
the same to be true.

FURTHER AFFIANT SAYETHNOT.

Susan rnvi lie

Subscribedandsworntobefore
me this \ day of ~ , 2004. r~i~

NotaryPublic i1m~p.Oi~O7

GWST~3JFWAffidaiitof SusanLinville
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NOV 03 200kBEFORE THE ILLINOIS POLLUTION CONTROL ~JI~ lWNO~S

poUUt~O~COfltV0t BoardMORTONF. DOROTHY, ))
Complainant, )

)
v. ) PCB05-49

)
FLEX-N-GATE CORPORATION, )
anIllinois corporation, )

)
Respondent. )

RESPONSETO COMPLAINANT’S MOTION TO JOIN AGENCY AS PARTY IN
INTEREST AND TO EXTEND TiME TO RESPOND TO MOTION TO DISMISS

NOW COMESRespondent,FLEX-N-GATE CORPORATION(“Flex-N-Gate”),

by andthroughits attorneys,HODGEDWYER ZEMAN, andfor its Responseto

Complainant’sMotion to Join AgencyasPartyin Interestandto ExtendTime to

Respondto Motion to Dismiss(“Motion to Join Agency”), statesasfollows:

I. INTRODUCTION

1. OnSeptember8, 2004, Complainantfiled a ComplaintagainstFlex-N-

Gatewith theIllinois Pollution ControlBoard(“Board”) andmailedthatComplaintto

Flex-N-Gate.~ Complaint,Proofof Service.

2. OnOctober7, 2004,Flex-N-Gatefiled its Motion to Dismiss

Complainant’sComplaint.

3. Thebasisfor Flex-N-Gate’sMotion to Dismissis that “eachCountof

Complainant’sComplaintfails to stateaclaimuponwhich reliefcanbe granted.”

Motion to Dismissat 2, ¶5.



4. On October13, 2004, ComplainantmailedComplainant’sMotion to Join

Agencyto counselfor Flex-N-Gateby U.S. Mail. $~Complainant’sMotion to Join

Agency,Certificateof Service.

5. Flex-N-Gatetimely files thisResponseto Complainant’sMotion to Join

Agency.

II. THE BOARD SHOULD DENY COMPLAINANT’S MOTION TO JOIN
THE AGENCY AS A PARTY IN INTEREST.

6. Complainantfirst movestheBoardtojoin theIllinois Environmental

ProtectionAgency(“Illinois EPA”) in thismatter“as a partyin interest.. . pursuantto 35

Ill, Adm. Code101.404.” Motion to Join Agencyat 2, ¶10.

7. Section101.404oftheBoard’sproceduralrules providesthat:

Pursuantto Section30 oftheAct, theBoardmayrequestthattheAgency
investigateany allegedviolation oftheAct, theregulations,any permit
grantedby theAgency,or anytermor conditionofanysuchpermit and
anysuchotherinvestigationsastheBoard maydeemadvisable.Upon
suchrequest,theBoard maydesignatetheAgencyasa partyin interestin
any ongoingproceedingin that matter.ThedesignationoftheAgencyasa
party in interestdoesnotrequiretheAgencyto takeapositionon the
merits ofthe proceeding.

35 Iii, Admin. Code§ 101.404.

8. Section30 oftheIllinois EnvironmentalProtectionAct providesthat:

TheAgencyshall causeinvestigationsto be madeupontherequestofthe
Boardoruponreceiptof informationconcerningan allegedviolation of
this Act, any ruleor regulationadoptedunderthis Act, anypermitorterm
or conditionof apermit, or anyBoardorder,andmaycauseto bemade
suchotherinvestigationsas it shall deemadvisable.

415 ILCS 5/30.
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9. Forthereasonssetforth below, theBoardshoulddenyComplainant’s

Motion.

A. Complainant’s Motion is Premisedon a Fundamental
Misunderstanding of Flex-N-Gate’sOperations and Interaction with
Illinois EPA.

10. Thefactualallegationsand conclusionson which Complainantreliesin

supportofhis Motion to Join Agencyareasfollows:

(a) “prior to the incidentallegedin thecomplaint,respondentclaimed
thatthe facility operatedpursuantto 35 Ill. Adm. Code703.123(a)
and722.134(a)asalargequantitygeneratorofhazardouswaste”;

(b) Flex-N-Gate“has claimedexemptionpursuant[to] Sections
703.123(a)and722.134(a)at leastsinceMarch, 2001”;

(c) in its Motion to Dismiss,Flex-N-Gate“claimsthatthefacility is
exemptfrom theRCRApermitrequirementbasedonthe
‘elementarytreatmentunit” and‘wastewatertreatmentunit’
exclusions”;

(d) by its Motion to Dismiss,Flex-N-Gate“appearsto be repudiating
longstandingregulatoryinterpretationsarrivedatbetweenthe
Agencyandthe respondent”;and,

(e) “The Agencyneedsto be notified ofthis.”

Motion to Join Agencyat¶~J1,2, 5, and6 (emphasisadded).

11. Thesestatementsrevealthat Complainantfundamentallymisunderstands

Flex-N-Gate’soperationsandFlex-N-Gate’sinteractionwith Illinois EPA.

‘Flex-N-Gatedidnotarguein its Motionto Dismissthattheequipmentatissuein thismatter constitutes
an “elementary neutralization unit” ~ Flex-N-Gate’sMotion to Dismiss.
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12. At the facility in question,Flex-N-Gateproducesseveraldifferent

wastestreams,someofwhich are“hazardous”underRCRA. Affidavit of JimDodson,

attachedheretoasExhibit A (“DodsonAff.”), at¶4.

13. However,Flex-N-Gaterelieson exemptionsfrom RCRApermitting

requirementswith regardto eachofits wastestreamsthatis “hazardous.” Ici~.at¶5.

14. Specifically,Flex-N-Gatereliesondifferentexemptionsfor different

wastestreams,asappropriatedependingon thecircumstances.jçL at ¶6.

15. For example,somewastestreamsthatFlex-N-Gateproducesaretreatedby

whatFlex-N-Gateconsidersto bea “wastewatertreatmentunit” underRCRA, andthus,

Flex-N-Gateconsidersthis activity to beexemptfrom RCRApermittingrequirements.

IcLatlJ7.

16. OtherwastestreamsthatFlex-N-Gateproducesarestoredon-sitefor less

than 90 daysandthenshippedoff-site for disposal,andFlex-N-Gateconsidersthis

activity to beexemptfrom RCRApermittingrequirementsunder35 Ill. Admin. Code§

722.134(a).Id. at¶8,

17. Thus,Flex-N-Gatedoesnot nowclaim,norhasit everclaimed,“that ~

facility operated”pursuantto justoneexemptionfrom RCRApermittingrequirements

(“Sections703.123(a)and722.143(a)”or otherwise),asComplainantallegesin

paragraphoneof his Motion to JoinAgency. jj at¶9.

18. Likewise,Flex-N-Gatedoesnot now claim,norhasit everclaimed,“that

thefacility is exemptfrom theRCRApermit requirementsbasedon the. . . ‘wastewater

4



treatmentunit’ exclusion[],” asComplainantallegesin paragraphfive ofhis Motion to

JoinAgency. ~ at¶10.

19. Rather,Flex-N-Gatealwayshasconsidereddifferentwastestreamsatthe

facility at issueto be exemptfrom RCRA permittingrequirementsunderdifferent

exemptionsto thoserequirements.Jçj. at¶11.

20. With regardto thewastestreamatissuein this case,Flex-N-Gatehas

neverclaimedto theIllinois EPA orto anyoneelsethat its actionsrelatingto such

wastestreamareexemptfrom RCRApermittingrequirements“pursuant[to] Sections

703.123(a)and722.134(a).” Id. at ¶12.

21. Rather,Flex-N-Gatealwayshasconsideredits actionsrelatingto this

wastestreamto be exemptfrom RCRApermittingrequirementsundertheWastewater

TreatmentUnit Exemption,andhasneverclaimedotherwiseto theIllinois EPA. J~at

¶13.

22. Further,it is Flex-N-Gate’sunderstandingthattheIllinois EPA, if it has

not formally determinedthatFlex-N-Gate’spositionon this issueis correct,atleast

understandsthis to be Flex-N-Gate’sposition. ~ at ¶14.

23. Thus,theIllinois EPA neednot be namedaparty in interestin orderto be

madeawareof Flex-N-Gate’spositionregardingtheregulatorystatusof theprocessat

issuehere,astheIllinois EPAalreadyis well awareofFlex-N-Gate’sposition. ~

discussionabove.
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B. Complainant’s Motion to Join AgencyAlso is Premisedon a
Fundamental Misunderstanding of RCRA.

24. Complainant’sMotion to JoinAgencyalsois premisedon a

misunderstandingofRCRA.

25. Specifically, ComplainantarguesthatFlex-N-Gate,in its Motion to

Dismiss,“claims that thefacility is exemptfrom theRCRApermit requirementsbasedon

the , . . ‘wastewatertreatmentunit’ exclusion[],” andthat “[i]f acceptedby theBoard,

this argumentwould allow thefacility to operateoutsidetheRCRAprogram,without

complyingwith the conditionsof Section722.134(a).”Motion to Join Agencyat 1, ¶5.

26. Again, Flex-N-Gatedoesnot nowclaim,andhasneverclaimed,that“the H

facility” is exemptfrom RCRApermittingrequirementsunderanyoneexemptionfrom

thoserequirements.DodsonAff. at¶9.

27. To theextentthat Complainantmeansto arguethatif onewastestreamat

thefacility is exemptfrom RCRA permittingrequirementsundertheWastewater

TreatmentUnit exemption,Flex-N-Gatewill be relievedofcomplyingwith the

requirementsof35 Ill. Admin. Code§ 722.134(a)asto otherwastestreamsthat otherwise

wouldbesubjectto thoserequirements,Flex-N-Gatedisagrees.

28. If Flex-N-Gate’sactivitieswith regardto otherwastestreamsarenot

exemptundertheWastewaterTreatmentUnit exemption,Flex-N-Gatestill mustcomply

with therequirementsof Section722.134(a)if it wishesto rely on that exemptionasto

thoseotherwastestreams.~ 35 Ill. Admin. Code§ 722.134(a).

29. Thatis, Flex-N-Gateis allowedto rely on differentexemptionsfrom

RCRA permittingrequirementsfor differentwastestreamsat its facility, asappropriate

6



underthecircumstances,andif theBoardgrantsFlex-N-Gate’sMotion to Dismiss,that

decisionwould haveno effecton the statusofotherwastestreamsthat arenot at issuein

this case.

C. Complainant’s Motion Also is Premisedon a Fundamental
Misunderstanding of theBoard’s Procedureswhen Deciding a Motion
to Dismiss.

30. Additionally, Complainant’sMotion to Join Agencyis premisedon a

misunderstandingoftheBoard’sprocedureswhendecidingamotion to dismiss.

31. Whendecidingamotion to dismiss,“theBoardmayconsideronly the

well-pleadedallegationsofthecomplaint,” andcannotconsider“facts [that] arenot

allegedin thecomplaint.” Johnsonv. ADM-Demeter,HoopestonDivision, PCB98-31,

1998 Ill. ENV LEXIS 356,at ~‘5(Ill.Pol.Control.Bd.July 8, 1998).

32. Complainant,however,arguesthattheBoardshouldmaketheIllinois

EPAa partyin interestin thiscasebecause“[d]eterminingwhetherthefacility is exempt

from RCRApermit requirement[s]pursuantto the ‘elementaryneutralizationunit’ and

‘wastewatertreatmentunit’ exclusionsrequiresan overall assessmentof all theunitsat

thefacility, whichwould requireinspectionsandinputfrom theAgency.” Motion to Join

Agencyat 2, ¶8 (emphasisadded).

33. An “overall assessmentof all theunits atthefacility,” and“inspections

andinput from theAgency” regardingsuchunits,would beirrelevantto the legal

questionsraisedby Flex-N-Gate’sMotion to Dismiss,andwould constitutefactsoutside

theComplaintwhichtheBoard could notconsiderwhenruling on that Motion.
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34. To put it anotherway, the questionbeforetheBoardwhendecidingFlex-

N-Gate’sMotion to Dismissis whether,taking theComplainant’sallegationsastrue,

Complainanthasallegedthattheequipmentatissueis a“wastewatertreatmentunit”

underRCRA. ~ Complainant’sMotion to Dismiss.

35. Flex-N-Gate’spositionis that Complainanthasallegedthatthe equipment

at issueis a“wastewatertreatmentunit,” andthereforethat Complainant’sComplaint

fails to stateacauseof action,becausetheprovisionsofRCRAthat Complainantalleges

Flex-N-Gateviolateddo not apply to wastewatertreatmentunits. ~

36. Additionally, Complainantarguesthat“[t]he Agencyhasan interestin the

properapplicationoftheRCRA permit requirementto thefacility, which interestmaybe

determinedby theBoard’sorderin this case,” Motion to Join Agencyat 2, ¶9.

37. Again, however,an Orderby theBoardgrantingFlex-N-Gate’sMotionto

Dismissmerelywould constituteafinding that Complainanthasallegedthatthe

equipmentat issueis a“wastewatertreatmentunit,” and, therefore,that Complainant’s

Complaintfails to statea causeofaction.

38. Suchafinding regardingwhatPlaintiff allegedin his Complaintwould

haveno effect whatsoeveron the Illinois EPA.

39. Further,theBoarddoesnotneedtheIllinois EPA’s input to be ableto

decidethequestionsof law raisedby Flex-N-Gate’sMotion to Dismiss.

D. Complainant’s Affidavit is Insufficient to Support Complainant’s
Motion to Join Agency.

40. Flex-N-GatefurthernotesthatComplainanthasnotprovidedtheBoard

with copiesofthe “correspondence”and“Agency records”thatallegedlysupport
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Complainant’sMotion to Join Agency. ~ Motion to Join Agencyat 1, ¶2;Affidavit in

Supportof Motion to Join Agency,¶~J2~3.

41. In Complainant’sMotion to Join Agency,andhis Affidavit in Support

thereofComplainantconcludesthat in the alleged“correspondence,”Flex-N-Gate

claimedcertainexemptionsto RCRApermitting requirements,but Complainantdoesnot

provide copiesofthe“correspondence”at issueorany otherfactsto supportthis

conclusion. Seeid.

42. Likewise,in his Affidavit, Complainantconcludesthat“Agency records”

demonstratethat “respondentis repudiatinglongstandingregulatoryinterpretations

arrivedatbetweenthe Agencyandtherespondent,”but, again,Complainantdoesnot

provide copiesofthe“Agencyrecords”at issueorany otherfactsto supportthis

conclusion. Seeid.

43. Forthe reasonsstatedatpages8 to 9 ofFlex-N-Gate’sResponseto

Complainant’sMotion to Acceptfor Hearingandfor ExpeditedDiscovery,which is filed

herewith,Complainant’sstatementsin paragraphs2 and3 ofhis Affidavit in Supportof

his Motion to Join Agency on theseissuesareconclusory,andtheBoardcannotrely on

thesestatementsin ruling on Complainant’sMotion to Join Agency.

44. Further,Flex-N-GatesubmitsthattheBoardshouldnot takethe

extraordinarystepof namingtheIllinois EPA asaPartyin Interestin this matterbasedon

thesealleged“correspondence”and“records,”documentsthattheBoardhasneverseen.
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E. The Illinois EPA doesnot Needto be Made a Party in Interest so as to
“Be Notified” of this Matter, as Complainant Already Notified the

illinois EPA of this Matter.

45. Finally, again,ComplainantarguesthattheBoardshouldnametheIllinois

EPA asaPartyin Interestin thismatterbecause“[t]he Agencyneedsto be notified” of

Flex-N-Gate’s“repudiat[ion] [of] longstandingregulatoryinterpretationsarrivedat

betweentheAgencyandtherespondent.”Motion to JoinAgencyat 1-2,¶6.

46. However,Complainantalreadyservedacopyofhis Complaintandhis

Motion to Join Agency,andFlex-N-Gate’sMotion to Dismiss,ontheIllinois EPA. $~

Complainant’sMotion to Join Agencyat 2, ¶12; Certificateof Servicefor Complainant’s

Motion to JoinAgency.

47. . Thus, theIllinois EPA alreadyhasbeen“notified” ofthis matterandcan

takewhateveractionit deemsappropriate,if any, in responseto thatnotification.

F. The Board Should Deny Complainant’s Motion.

48. Thus, for thefollowing reasons,theBoardshoulddenyComplainant’s

Motion to Join Agencyasan interestedpartyin this matter.

49. First, Flex-N-Gateis not changingits positionwith regardto why the

equipmentatissuein this matteris exemptfrom RCRApermittingrequirements.

50. Second,theIllinois EPAalreadyknowsFlex-N-Gate’spositionasto why

theequipmentat issuein thismatteris exemptfrom RCRA permittingrequirements.

51. Third, Flex-N-Gate’smanagementofdifferentwastestreamscanbe

exemptfrom RCRA permittingrequirementsunderdifferentexemptionsfrom those

requirements.
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52. Fourth,thereis no needto maketheIllinois EPA aPartyin Interestto

providetheBoardfacts relatingto Flex-N-Gate’sfacility, astheBoardcould notconsider

any suchfactswhendecidingFlex-N-Gate’sMotion to Dismiss.

53. Fifth, theBoarddoesnot needtheIllinois EPA’s input to decidethe

questionsof law raisedby Flex-N-Gate’sMotion to Dismiss.

54. Sixth, paragraphs2 and3 of Complainant’sAffidavit in Supportofhis

Motion to Join Agency,which containconclusionsthatFlex-N-Gatetook acertain

positionin correspondenceto theIllinois EPA, andthatFlex-N-Gateis changingthat

position,areunsupportedandconclusory,andtheBoardcannotrely on theseparagraphs

on ruling onComplainant’sMotion to JoinAgency.

55. Seventh,theBoardshouldnot taketheextraordinarystepofnamingthe

Illinois EPA asa Partyin Interestin this matterbasedon allegedstatementsin documents

thattheBoard hasneverseen.

56. Eighth, ComplainantalreadynotifiedtheIllinois EPA ofthis matter,so

thereis no needfor theBoardto nametheIllinois EPA asa Partyin Interestin orderto

notify theIllinois EPA ofthis matter.

57. Accordingly,theBoard shoulddenyComplainant’sMotion to Join

AgencyasaPartyin Interest.

ifi. THE BOARD SHOULD DENY COMPLAINANT’S MOTION TO EXTEND
TIME FOR THE ILLINOIS EPA TO RESPOND TO FLEX-N-GATE’S
MOTION TO DISMISS.

58. ComplainantnextmovestheBoardto “requestthattheAgencyrespondto

themotion to dismiss. . . specificallyaddressingthequestionofRCRApermit status,
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which exemptionsfrom theRCRApermit requirementapply,and listing thetreatment,

storageand disposalunitsat thefacility,” andto “extendthetime for respondingto the

motion to dismissto allow theAgencyreasonabletimeto respond.” Motion to Join

Agency at 2, ¶~B,C.2

59. For the reasonssetforth below,theBoardalso shoulddenythis Motion.

60. First, if theBoard declinesto nametheIllinois EPAasaParty in Interest,

for thereasonsstatedaboveor otherwise,Complainant’sMotion to ExtendTime is moot.

61. Second,for thereasonsstatedabove,theBoard couldnot considerthe

informationthat Complainantrequestsfrom theIllinois EPAwhentheBoarddecides

Flex-N-Gate’sMotion to Dismiss,becausesuchinformationwould constitutefacts

outsidetheComplaint,sothereis no reasonto nametheIllinois EPAasaPartyin

Interest.

62. Third, asnotedabove,Section101.404oftheBoard’sproceduralrules

providesthat “[t]he designationoftheAgencyasaparty in interestdoesnotrequirethe

Agencyto takea positionon themeritsoftheproceeding.” 35 Ill. Admin. Code§

101.404(emphasisadded).

63. Complainantstatesthathe “is not requestingthattheAgencytakea

positionon themeritsofthecase.” Motion to Join Agencyat 2, ¶11.

2 .

Complainantdoesnot asktheBoardto requestthattheflhnois EPArespondto (1) Flex-N-Gates
argumentthatComplainant’sallegationsthatareleaseof gasconstitutedareleaseof hazardouswastedo
not stateacauseof actionbecauseanuncontainedgas,by definition, is not a“hazardouswaste”regulated
by RCRA, or (2)Flex-N-Gate’sargumentthatthegasallegedlyreleasedatthefacility didnot constitutea
hazardouswasteconstituent. SeeFlex-N-Gate’sMotion to DismissCountsII throughVI of Complainant’s
Complaint.
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64. However,by askingfor an extensionoftime for theIllinois EPAto

respondto Flex-N-Gate’sMotion to Dismiss,ComplainantassumesthattheIllinois EPA

would opposeFlex-N-Gate’sMotion, andthereforewishto respondto it.

65. However,thereis no reasonto believethattheIllinois EPAwould oppose

Flex-N-Gate’sMotion to Dismiss.

1V. CONCLUSION

WHEREFORE,Respondent,FLEX-N-GATECORPORATIONrespectfully

praysthattheIllinois Pollution ControlBoarddenyComplainant’sMotion to Join

AgencyasPartyin Interestandto ExtendTime to Respondto Motion To Dismiss,and

thattheBoardawardFlex-N-GatesuchotherreliefastheBoarddeemsjust.

Respectfullysubmitted,

FLEX-N-GATE CORPORATION
Respondent,

By:

Dated:November1, 2004

ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

.GWST:003/FillResponsetoMotionto JoinAgency
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BEFORETUE ILLINOIS POLLUTION CONTROLBOARD

MORTONF. DOROTHY, )
)

Complainant, )
)

v. ) PCB05-49
)

FLEX-N-GATE CORPORATION, )
anIllinois corporation, )

)
Respondent. )

AFFIDAVIT OF .JAMES R. DODSON

JamesR. Dodson,beingfirst duly sworn, deposesandstatesunderoath,andif swornasa

witness,would testify, asfollows:

1. I havepersonalknowledgeof thematterssetforth in this affidavit.

2. I amemployedasCorporateEnvironmentalDirectorforFlex-N-GateCorporation

(“Flex-N-Gate”).

3. I havereviewedComplainant’sMotion to JoinAgencyasPartyin Interestandto

ExtendTime to Respondto Motion to Dismiss(“Motion to JoinAgency”), andComplainant’s

Motion to Acceptfor Hearingandfor ExpeditedDiscovery,filed in this matter,andmakethe

following statementsin responsethereto.

4. At thefacility in questionin this matter,Flex-N-Gateproducesseveraldifferent

wastestreams,someof which are“hazardous”underRCRA.

5. However,Flex-N-Gaterelieson exemptionsfrom RCRApermittingrequirements

with regardto eachof its wastestreamsthatis “hazardous.”

6. Specifically, Flex-N-Gaterelieson differentexemptionsfor different

wastestreams,asappropriatedependingon thecircumstances.



7. Forexample,somewastestreamsthatFlex-N-Gateproducesaretreatedby what

Flex-N-Gateconsidersto bea“wastewatertreatmentunit” underRCRA, andthus,Flex-N-Gate

considersthis activity to beexemptfrom RCRApermittingrequirements.

8. OtherwastestreamsthatFlex-N-Gateproducesarestoredon-sitefor lessthan90

daysandthenshippedoff-site for disposal,andFlex-N-Gateconsidersthis activity to beexempt

from RCRA permittingrequirementsunder35 111. Admin. Code§ 722.134(a).

9. Thus,Flex-N-Gatedoesnot nowclaim,norhasit everclaimed,“that thefacility

operated”pursuanttojust oneexemptionfrom RCRApermittingrequirements(“Sections

703.123(a)and722.143(a)”or otherwise),asComplainantallegesin paragraphonehis Motion

to Join Agency.

10. Likewise,Flex-N-Gatedoesnotnow claim,norhasit everclaimed,“that the

facility is exemptfrom theRCRA permit requirementsbasedon the... ‘wastewatertreatment

unit’ exclusion[],” asComplainantallegesin paragraphfive of hisMotion to JoinAgency.

11. Rather,Flex-N-Gatealwayshasconsidereddifferentwastestreamsat thefacility

at issueto be exemptfrom RCRA permittingrequirementsunderdifferentexemptionsto those

requirements.

12. With regardto thewastestreamatissuein this case,Flex-N-Gatehasnever

claimedto theIllinois EnvironmentalProtectionAgency(“Illinois EPA”) or to anyoneelsethat

its actionsrelatingto suchwastestreamareexemptfrom RCRA permittingrequirements

“pursuant[to] Sections703.123(a)and722.134(a).”

13. Rather,Flex-N-Gatealwayshasconsideredits actionsrelatingto this wastestream

to beexemptfrom RCRApermittingrequirementsundertheWastewaterTreatmentUnit

Exemption,andhasneverclaimedotherwiseto the Illinois EPA.
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14. Further,it is Flex-N-Gate’sunderstandingthat theIllinois EPA, if it hasnot

formally determinedthatFlex-N-Gate’spositionon this issueis correct,atleastunderstandsthis

to beFlex-N-Gate’sposition.

15. Flex-N-GatetakesComplainant’slawsuit, andFlex-N-Gate’sobligationto

preservedocumentsrelatedto Complainant’sallegationsin thatlawsuit,very seriously,and

Flex-N-Gatedeniesthat it would, in any circumstance,alterordestroydocumentsas

Complainantallegesin his Motion to Acceptfor Hearingandfor ExpeditedDiscovery.

Underpenaltiesasprovidedby lawpursuantto Section1-109oftheCodeofCivil
Procedure,theundersignedcertifiesthat thestatementssetforth in this
instrumentare trueandcorrect, exceptasto mattersthereinstatedto beon
informationandbeliefandasto suchmatterstheundersignedcert~flesas
aforesaidthat heverily believesthesameto be true.

FURTHERAFFIANT SAYETH NOT.

JamesR. Dodson

Subscribedandswornto before
methis 2~1~dayof O~T~1~E(~.,2004.

NotaryPublic

N ~CSTATEOFIND1AJ~

SSIONEXP.SE~~
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