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BEFORETHE
ILLINOIS POLLUTION CONTROL BOARD. CLEB~’9QrF~

y~25 ~5
GINA PATrERMANN, )

Complainant, ) PCB99-187
)

v. ) (CitizenEnforcement—
) Noise,Air)

BOUGHTONTRUCKING AND )
MATERIALS, INC., )

)
Respondent. )

BOUGHTON’SRESPONSEAND OBJECTION TO

COMPLAINANT’S MOTION FOR VOLUNTARY DISMISSAL

- WITHOUT PREJUMCE . . . ,.

NOW COMESRespondent,BoughtonTruckingandMaterials,Inc. (“Boughton”),by its

attorneys,Mayer,Brown,Rowe& Maw LLP pursuantto 35 111. Admin. Code101.500(d)and an

oralagreementwith theHearingOfficermadeon January20, 2005to file an expeditedresponse,

andrespondsto Complainant’sMotion for VoluntaryDismissal.

SUMMARY OF FACTS AND LAW

On January20, 2005,elevendaysbeforethehearingscheduledin this matter,

Complainantfiled amotion for voluntarydismissalunder735 ILCS 5/2-1009.Thatmotion is not

supportedby an affidavit orotherevidenceofcompliancewith theprerequisitesfor a Section

5/2-1009dismissal.Complainantdid not file a motion for expeditedBoardruling on this motion

anddid not file amotion to cancelthehearing.

As set forth below, Plaintiff’s eleventhhourattemptto havethis matterdismissedwithout

prejudiceasofright underSection5/2-1009is an abuseof theBoard’sprocedures,is designed

to avoid theconsequencesof adverserulingsin this case,and is highlyprejudicialto

Respondent.In addition,Complainant’smotion is procedurallyandsubstantivelydefective.
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COmplainant’smotion stateskey factsthat arenot in therecord,i.e. that Pattermannwill pay

Respondent’scosts.It is alsonot accompaniedby an affidavit supportingMs. Pattennann’s

purportedagreementto payRespondent’scosts,asrequiredby 35 Ill. Admin. Code101.504. In

fact,Complainant’sattorneyhasrejectedRespondent’sstatementof costs,andthereis no

evidencein therecordthattheComplainantherself,whowould be bound to pay,hasactually

agreedto paywhatevercoststheBoardawards.

Complainantis not entitledto dismissalwithoutprejudiceunlessanduntil thesubstantive

requirementsof 735 ILCS 5/2-1009havebeenmet, i.e. upon theactualpaymentof

Respondent’scosts. Complainant’smanipulativeuseof Section5/2-1009to avoidthe ~.• .~

consequencesof adversediscoveryrulingsentitle theRespondentto its “re~Sooabieexper er~~s

definedunderSupremeCourtRule219. In suchcases,Rule219 authorizestheBoardto awarda

Respondent“reasonableexpensesincurredin defendingthe actionincluding butnot limited to

discoveryexpenses,expertwitnessfees,reproductioncosts,travel expenses,postageandphone

charges”asapreconditionto thegrantingof aSection5/2-1009motion. A statementof all such

costsincurredby Respondentin this case,including invoices,weretenderedto Complainanton

January21, 2005.(SeeAttachment1 hereto.)As ofthis date,Complainanthasneitherpaid

thosecostsnoragreedto pay thosecosts. In fact,Complainantapparentlydisputesthesecosts

andtheapplicability ofSection219 in this case. (SeeAttachment2 hereto.)Thus,the

substantivepreconditionfor grantingaSection5/2-1009motion hasnot beenmet.

As notedabove,the“costs” arein dispute. Furthermore,Complainanthasnot filed a

motion for expeditedBoardconsideration.Therefore,it is highly unlikely theBoardwill hear

andrule on Complainant’smotion beforethe hearingdatewhich is nowjust oneweekaway. If
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theBoarddoesnothearComplainant’smotion beforehearing,theHearingOfficer cannotrule

on thatmotion becauseit is a dispositivemotion.

Furthermore,theHearingOfficercannotcancelthehearingbecausetheComplainant

failedto file a written motion to cancelthehearingat least10 daysbeforethehearingdate.

Section101.510(b)of theBoard’srules(35 Iii. Admin. Code101.510(b))requiresthat a motion

to cancelahearingdemonstratematerialprejudiceandbeattestedto by an affidavit. That

Complainantmadea“last minutedecision”to movefor voluntarydismissalis a situationofher

ownmakingand shecannotusethatdecisionasa“bootstrap”to now arguematerialprejudice

requinng thecancelingof theheanng.Indeed,it is theRe~poridertthi~will sufer mate~

prejudiceif theHeanngOfficerortheBoardignorestherAes~ ~i~’ ~ Co ‘nan~v

manipulatingthehearingprocess. . .

To theextenttheBoardhasthediscretionto grantvoluntarydismissalwithoutprejudice

apartfrom Section5/2-1009,the equitiesdemandthat theBoardnotdo so in this case.After five

andahalf yearsof litigation andamultitudeof discoveryabuses,thefiling of this motion to

dismisswithout prejudiceelevendaysbeforetherescheduledhearingdateis an abusivetactic in

itself. Grantingofthis motion at this late hourwould be. highlyprejudicialto Respondent. .

Ratherthanattemptto remedyComplainant’sabusive,late, anddefectivemotion by ignoring its

own rules,theBoardshouldfollow its rulesandthescheduledhearingshouldgo forward.

Complainantcaneitherappearatthat hearingor takeadefaultjudgment.
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ARGUMENT

Complainant’s Motion DoesNot DemonstrateComplianceWith
the Prerequisite ofPaymentof CostsAs Required by Section 5/2-1009

1. Section5/2-1009(a)states:

“The plaintiff may,atany time beforetrial orhearingbegins,upon
noticeto eachpartywho hasappearedor eachsuchparty’s
attorney,and uponpaymentofcosts,dismisshis orheraction or
any part thereofasto anydefendant,without prejudice,by order
filed in thecause.” (emphasisadded)

Section2-1009hasstrict rulesthatgovernthemannerin which aplaintiff can

successfullydismisshis orhersuitwithoutprejudice. Lewisv. Collinsville Unit #10 School

District, 311 IlI.App.3d 1021, 1027-28,72.5 N.E.2d801, 806 (
5

th Dist. 2000). Wherethoserules

arenotfollowed,themotion to dismissmustbe denied. ~. Thekeyprerequisiteis that the

movingpartyis entitledto dismissalonly “upon paymentofcosts.” Paymentof costsis a

prerequisiteto entitlementto adismissalwithout prejudice,not amatterto becompliedwith

subsequentto theissuanceofthedismissalorder. In thiscase,Complainant’smotion doesnot

demonstratethat Complainanthasmadesuchpaymentand,indeed,Complainanthasnotmade

suchpayment.Therefore,Complainant’smotion is substantivelydefective~

Complainant’s Motion Is Not Supported By An Affidavit
As Required By Rule 101.501

2. Complainant’sstatesthat “Pattermannshallpaysuchcostsasarewithin the

meaningof Section2-1009upon submissionof a statementof thesamefrom Respondent.”But

themerestatementthat apartywill pay“costs” is not thesameastheactualpaymentof such

costs. Not only hasComplainantnot yet paidRespondentits costs,Pattermann’sagreementto

makethis paymentis an assertedfactwhich is not of recordin thisproceedingandwhich is not

supportedby an oath,affidavit orcertification.In fact,Complainant’sattorney’semail of
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January23, 2005 indicatesthatComplainantwill notpay thecostsRespondentis entitledto

underRule219.(SeeAttachment2.)

3. TheBoard’srulesat 35 Ill.Adm. Code 101.504plainly provide,“Factsasserted

thatarenotofrecordin theproceedingmustbe supportedby oath,affidavit orcertificationin

accordancewith Section 1-109oftheCodeofCivil Procedure[735 IILCS 5/1-109].” Absentan

affidavit from Ms. Pattermannsupportingheragreementto payRespondent’scostsandin the

faceofherattorneysstatedrejectionofRespondent’scosts,thereis no evidencethatthis motion

is madein goodfaith. Thereforethismotion is defectiveon its faceandshouldbe rejected

withoutfurtherconsideration.

If VoluntaryDismissal.WithoutPrejudiceIs Granted, Respondentis Entitled to.Its
ReasonableExpensesasSpecifiedin SupremeCourt Rule219 ..

• . 4. TheIllinois Appellate-Courthasheldthat;~withi’egardto voluntarydismissals,the

rulesguidingthecourtsof Illinois “provide theouterboundsof whatan administrativeagency

cando regardingmotionsfor voluntarydismissal.” CitizensofBurbankandPeopleof theState

ofIllinois v. ClairmontTransferCo.,PCB 84-125(December18, 1986),1986WL 27205,citing

Village of SouthElgin v. WasteManagement,64 Ill.App.3d 570, 881 N.E.2d782, 782~783(2d

Dist. 1978). SupremeCourtRule219(e)(“VoluntaryDismissalsandPriorLitigation”) is a

companionRuleto Section5/2-1009designedto ensurevoluntarydismissalsarenot used

abusivelyto circumventtheconsequencesof discovery.Morrison v. C .G. Wagner,191 Ill. 2d

162, 729N.E. 2d 486 (2000)(Rule219 prohibitsaparty from avoidingcompliancewith

discoverydeadlines,ordersorapplicablerulesby voluntarilydismissingalawsuit.)As Rule

219(e)is a companionto Section5/2-1009,theBoardcannotacton Complainant’sSection5/2-

1009motion withoutconsideringRule 219(e)andwhetherthevoluntarydismissalwithout
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pi~ejudicewill allow theComplainantto circumventtheeffectof discoveryordersandsanctions

enteredin this case.

Illinois SupremeCourtRule219(e)’ states:

(e) VoluntaryDismissalsand Prior Litigation
A party shall notbepermittedto avoidcompliancewith discovery
deadlines,ordersor applicablerules by voluntarily dismissinga
lawsuit. In establishing discovery deadlines and ruling on
permissible discovery and testimony, the court shall consider
discoveryundertaken(or the absenceof same),any misconduct,
and ordersenteredin prior litigation involving a party. The court
may, in addition to the assessmentof costs, require the party
voluntarily dismissinga claim to pay an opposingparty orparties
reasonableexpensesincurredin defendingtheactionincludingbut
not limited to discovery expenses, expert witness fees,
reproductioncosts,travel expenses,postageandphonecharges.

The CommitteeCommentsto thisnile furtherclarify thepurposeof thisrul~andits

applicability to thecaseat hand: ~ . . . . -

Paragraph (e)
Paragraph(e) addressesthe useof voluntarydismissalsto avoid
compliancewith discoveryrules or deadlines,or to avoid the

consequencesofdiscoveryfailures, or ordersbarring witnessesor
evidence.This paragraphdoesnot changeexisting law regarding
the right of a party to seek or obtain a voluntary dismissal.
However, this paragraphdoesclearly dictatethat whena caseis
refiled, the courtshall considerthe prior litigation in determining
whatdiscoverywill bepermitted,andwhatwitnessesandevidence
may be barred. The consequencesof noncompliance with
discoverydeadlines,rulesor orderscannotbeeliminatedby taking
a voluntarydismissal.Paragraph(e) furtherauthorizesthecourt to
require the party taking the dismissalto pay the out-of-pocket
expensesactually incurred by the adverseparty or parties.This
rule reversestheholdingsin In reAir CrashDisasterat SiouxCity,
Iowa, on July19, 1989,259 Ill. App. 3d 231, 631 N.E.2d1302(1st
Dist. 1994),and Galowich v. BeechAircraft Corp., 209 Ill. App.
3d 128, 568 N.E.2d 46 (1st Dist. 1991). Paragraph(e) doesnot
provide for the payment of attorney fees when an action is
voluntarily dismissed.

In addition,Illinois SupremeCourtRule208 providesthat courtreporter’sfees,transcriptioncosts,witnessfees

and associatedcopyingand filing feesmaybetaxedas “costs.”
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5. As statedby theIllinois SupremeCourtin Morrison v. C.G. Wagner,191 Ill.2d

162, 166,729 N.E.2d486,488 (2000):

“Rule 219preventsvoluntarydismissalsfrom beingusedasan
artificefor evadingdiscoveryrequirementsthroughtwo entirely
differentmechanisms.First, theruleenhancesthemonetary
burdenassociatedwith suchdismissals.Undersection2-1009(a)
oftheCodeof Civil Procedure,plaintiffs mustpaycostsasa
conditionoftaking avoluntarydismissalwithout prejudice.Rule
219(e),however,providesthat in additionto theassessmentof
costs,thecourtmayrequirethepartyseekingdismissalto paythe
opposingpartyorpartiestheirreasonableexpensesincurredin
defendingtheactionincludingbutnot limited to discovery
expenses,opinionwitnessfees,reproductioncosts,travel
expenses,postage,andphonecharges.”Morrison, Id. At pp. 166~
167,488—489.

In ScatteredCorporation v. MidwestClearingCorporation,2299Ill. App. 3d

653, 702 N.E.2d 167 (1stDist. 1998),theIllinois AppellateCourtprovidedmoreinsightinto the

scopeandfunctionof Rule219(e):

“...Rule2 19(e)doesnot actasabar to aplaintiff’s statutoryright
to avoluntarydismissal.735 ILCS 5/2-1009(a)...Rule2 19(e)does,
however,curtail aplaintiff’s useof thevoluntarydismissalasa
dilatory tactic.We believethatRule219(e)targetsthosestrategic
andtacticallitigation decisionswhich, havingcrossedthe line of
vigorousadvocacy,becomedecisionsaimedno longeratbesting
theopposingpartybut ratherat underminingtheintegrity ofthe
judicial system.”Id. at 660.

TheAppellateCourtwent on to say:

“. . .expensesauthorizedunderRule2 19(e)servenot asa sanction
per Se, butratherasadeterrentto thedilatory andmanipulativeuse
of plaintiff’s voluntarydismissal.Thisprophylacticintentis
consistentwith thepurposebehindrule 2 19(c) in encouraging
compliancewith theentirediscoveryprocess.. .“ Id. at660.
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6. Notably,thesanctionsin Rule2 19(c), arethesamesanctionsthatareauthorized

underBoardRule 101.800(35 Ill. Admin. Code101 .800)underwhich Complainantin this case

wassanctionedwith thebarringofherexpertwitness. (SeeAttachment3 hereto.) Thus,the

type ofbehaviorthatComplainantin thiscaseengagedin whichhasincreasedRespondent’s

costsandresultedin Boardsanctionsis preciselythetypeof“strategicandlitigation decision”

that Rule219(e)“targets.” Theintentof Rule2 19(e) is to deterplaintiffs from taking a voluntary

dismissalwithout prejudiceto avoidthesanctionsimposedunderRule219(c)or, in thiscase,

Rule 101.800,andthensimply refiling thecase.This is theavenuethatComplainantin this case

is clearlytrying to preserveby filing thismotion. Although theBoardcannotpreventherfrom

taking a voluntarydismissal.underSection5/2-1009,Rule219(e)authorizestheBoardto lessen

theharmto theRespondentby ensuringthatshebearthecostof Respondent’s“reasonable

expenses”beforesheavailsherselfofthis tactic.2

7. Complainant’sbehaviorin this caseis preciselythetypeofmanipulationofthe

systemthat Rule219(e)wasdesignedto curtail. Complainantfiled this matteron June15,1999.

Sincethattime,Complainanthasengagedin a strategyof delayanddiscoveryabusedesignedto

increasecostsfor theRespondentwhileminimizingcostsfor herself~Ratherthandiligently

prosecuteheralleged“nuisance”claims,shehastakenan “on again/off-again”approach,only

occasionallypayingattentionto ordersandcommitmentsmadein this case,while keepingthe

Respondent“on thehook.” Herapproachto this caseresultedin manydiscoveryabusesand

ultimatelyBoardsanction.

2 It shouldbenotedthat the“reasonableexpenses”authorizedunderRule219(e)do not includeattorneys

fees,which theAppellateCourthasheld theBoardcannotimpose.ESGWatts,Inc. v.PCB,286 Ill. App.3d325,
337-338.Nor would theBoardbeimposinga penaltyor damagesby requiringthat therequirementsof Section5/2-
1009 andRule2 19(e)bemet beforea voluntarydismissalcanbe granted.
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8. Complainant’scurrentmotion is ablatanteffort to circumventthe-consequenceof

her own discoveryerrorsandtheBoard’sdiscoveryrulingsandsanctions.Despitethefactthat

Complainantis herselfan attorney,Complainantabuseddiscoveryproceduresby refusingto

providecertainsubpoenaeddocumentsandby filing awitnesslist thatconsistedof hundredsof

names.Shealsopurportedto havehiredan expertwitnesswhich shehad,in fact,nothired,and

thenallowedRespondentto bearthecostof adepositionin which herpurportedexpertwitness

did not appear.Basedon this discoveryabuse,alongwith herfailureto attendmanyscheduled -

statusconferences,theBoardultimatelyorderedthatComplainant’sfactwitnesseswere limited

to thefour identifiedwitnesses,confirrne.dthat discoverywas.closedandno furtherwitnesses ~. . -

wouldbeallowed,andgrantedamot’on for sancounswhichbarredherpurportedexpertwitness

(SeeAttachment3.) TheBoard’sAugust7, 2003 orderstated: . ., . -

“The Boardfinds Ms. Pattermann’sconducthasamountedto an
abuseof discoveryandgrantsBoughton’smotion for discovery
sanctionsin part. UnderSection101.616(1),failureto complywith
anyorderregardingdiscoverymaysubjecttheoffendingpersons
to sanctions.35 I-li. Adm. Code101.616(1).Here, Mr. Zak did not
appearat this scheduleddepositionbecauseMs. Pattermannhad
not retainedhim. - Ms. Pattermanndoesnotdisputethesefacts.In -

addition, thehearingofficerorderedthatthepartiescompleteall
depositionsby May 2, 2003. .By.not.maki.ng:.Mr.Zak availableat
this scheduleddepositionorany othertime beforeMay 2, 2003,
Ms. Pattermanndid not complywith thehearingofficer’s orderto
completeall depositionsby atime certain. In addition,Ms.
PattermannpreventedBoughtonfrom completinganydiscovery
depositionofherexpertnoisewitness. Ms. Pattermannhas
violatedseveralhearingofficerordersin thepastby not appearing
at statusmeetingsandby notproducingadocumentsubpoenaedby
Boughton. TheBoardfinds thatMs. Pattermann’sconduct
amountsto an abuseof thediscoveryprocess.”

9. ApparentlyComplainanthasnow finally focusedon thefactsin this caseand

realizesthatas aresultof theBoard’ssanctionordershedoesn’thavean expertwitness. Perhaps
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her factwitnesseshavealsodisappearedor becomedisaffectedwith hercase.While we arenot

privy to herreasoning--- becauseshehasn’tfiled aproper,documentedrequestto cancelthe

hearing-- it is clearthat shewould like to avoidtheconsequencesof herpastactionsandthe

Board’ssanctionorderby dismissingthiscasewith theoptionofrefiling andstartinganew. This

effort at circumventionfalls squarelywithin thetypeof abuseSupremeCourtRule2 19(e)was

designedto prevent.

10. In Valdovinosv. Luna-ManalacMedicalCenter,Ltd., 328 Ill.App.3d 255,764

N.E.2d1264(1stDist. 2002),theAppellateCourt affirmed an awardof $79,173.14in costsunder

S.-Ct.Rule.219(e),holding: . . . . .. - ..~ ...... - ....

-- .. - .. .~ . “Thereis no question.that theassessmentof expensespursuantto. -. - : - ---- -~ ~-~-

Rule2 19(e) [is] properin theinstantcasewheretheplaintiffs .

exercisedtheirright to voluntarilydismisstheactionwithout
prejudicein orderto avoidtheeffectsof pre-trialevidentiary
rulingsbasedon theirownfailure to complywith discovery -

deadlines.” -

As in Valdovinos,thereshouldbenoquestionin thiscasethatRespondentis minimally

entitledto its expenses,asspecifiedin Rule219 anddemonstratedin Attachment1, if andwhen

theBoardruleson Complainant’sSection5/2-1009motion. -

The Board Should Not ExerciseIts Discretionary Authority

to DismissThis CaseWithout Prejudice.
11. Until Respondent’s“reasonableexpenses,”asshownin Attachment1 hereto,

havebeenpaid,Complainantis notentitled to avoluntarydismissalwithoutprejudiceunder

Section5/2-1009. Furthermore,a dismissalwithoutprejudiceis notwarrantedundertheBoard’s

discretionarypowers. Dismissalwithoutprejudicewouldbehighly prejudicialto Respondent

who hasnot only incurredextensive“costs” asdefinedunderSupremeCourtRule219, but has

also incurredextensiveattorneysfeesto defenditself in the faceof Complainant’snuisance
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allegations.Althoughattorneysfeescannotbe recoveredin this forum, theBoardcanand

shouldconsiderthefact thatComplainant’sdilatory andabusiveprosecutionof this casehas

resultedin extracostsandfeesto Respondent.Respondenthasbeenforcedto haveits attorneys

requestwithheld documentsrepeatedly,attendnumerousscheduledstatusconferencesoverthe

last5 ½yearswhereComplainantandher counselfailedto appear,moveto strikea spurious

purportedwitnesslist of over 100witnesses,attendandpayfor aproperlynoticeddepositionin

which neitherComplainant,hercounselnorherpurportedexpertwitnessappeared,finally move

to barComplainant’spurportedexpertwitness,andfile motionsto remindComplainant’sto file

late responsivebriefs. - . ~

.12. : AU of Complainant~sabusesof discoveryrequirements~andth~Bc.ard~.sor~lers.: ‘ ~ ~.: — -

andruleshavebeen-expensivefor theRespondent.It would.bemanifestly,unjustfor theBoard

to dismisswithoutprejudiceandtherebyallow Complainantto potentiallyre-file herclaimsat a

laterdate,thuskeepingRespondentin jeopardy. Respondenthasnot only beenforcedto bear

theextracostsandfeesassociatedwith Complainant’sproceduralabuses,it hasalso.at this point

borneextensivecostsandattorneysfees,aswell asthetimeandeffort ofits own-employee

witnesses,.to.fully preparefor ahearingon nuisanceclaimswhich Complainant,hasapparently - , . - . .

now decidedshedoesn’twantto pursueat this time. After 5 ½yearsof litigation, if

Complainantis not readyandableto supportherallegationsatthis point,justicerequiresthather

allegationsbe dismissedwith prejudice.

Filing anabusive,unsupportedand incompletemotion
doesnot automatically stayor cancela hearing. -

13. Complainant’sMotion wasnot filed until January20th, andthenextBoard

meetingwill not takeplaceuntil aftertheJanuary31, 2005scheduledhearingdate. TheHearing

Officer cannotacton adispositivemotion (35 Ill. Admin. Code101.502(a)),andComplainant
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hasnot filed amotion for expeditedBoardreviewunder35 Ill. Admin. Code101.512. Thus,

eventhoughRespondentagreedto file this responseon an expeditedbasis,it is highly unlikely

that Complainant’sMotion will be acteduponprior to thehearingdate. This is aproblemof

Complainant’sown making.

14. Thefiling of aMotion for VoluntaryDismissaldoesnot automaticallycancela

scheduledhearing.TheBoard’srulesmakeit very clearthatthefiling of amotion, in andof

itself, doesnot stayaproceedingorextendthetimefor theperformanceofany act. 35 Ill.

Admin. Code101.502. Motions to staya proceedingmustbe directedto theBoardandmustbe

accompanied by sufficient informationdetailingwhy a’ stayis-needed.‘-35 111. Admin. Code

101.514. - -- : -. -:: ~::.:... -:-. :-

15 Furthermore,theHearingOfficerhasno authontyto cancelthehearingin this

casebecauseComplainantdid not file a motion to cancelthehearingmorethantendaysbefore

thescheduledhearingdate,norhassheprovidedan affidavit demonstratingthatshewill suffer

materialprejudiceif thehearingis notcanceledand.thatany requestto cancelthehearingis not

theresultof herown lackof diligence,all asrequiredunder35 Ill. Admin. Code101.510.

- - 16. ThatComplainantmadealastminutetactical-decisionto movefor-voluntary::

dismissalis asituationof herown makingandshecannotusethat decisionasa-“bootstrap”to

nowarguematerialprejudicerequiringthecancelingof thehearingwhich wasrescheduledat her

requestlessthan45 daysago. Indeed,it is theRespondentthat will suffermaterialprejudiceif

theHearingOfficerortheBoardignoretherulesandaid theComplainantin manipulatingthe

judicial process.Respondenthasnow beenrequiredto preparefor hearingtwice to accommodate

Complainant.Furthermore,thereis no guaranteethat theBoardwill grantComplainant’smotion

orthat Complainantwon’t withdraw this motion whenfacedwith actuallypayingRespondent’s
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expensesasrequiredby Rule 219. If this hearingis cancelled,Respondentmayvery well have -

to preparefor trial a third time asa resultof Complainant’smaneuvers. -

17. All of theseproceduralproblemsarearesultof Complainant’sown very late

decisionto file this motion. Thelatenessofthis filing doesnot excusecompliancewith the

Board’sregulationsorallow theabandoningof thoserulesto theprejudiceoftheRespondent.

Respondentverymuchwantsthis hearingto go forward,to haveits day in courtandto finally

getaBoardruling that-itsoperationsdo notconstituteanuisance.TheComplainant’smotion is

simplytoo late to beheardbeforehearingandthehearingmustgo forward.

-. - -. -. ~- ~.ONCLUSION - - - - - -

.If theBoardchoosesto rule on.Complainant’smotion underRule 5/2-1009,it.cannot

applyonly-partofthatrule or apply it in afashionthat is inconsistentwith SupremeCourtRule

219andtheSupremeCourt’s statedintent. Thus,unlessanduntil Complainanthaspaid

Respondent’sdiscoveryexpenses,expertwitnessfees,reproductioncosts,travel expenses,

postage,phonecharges,court,reporterandtranscriptionchargesandrelated-costsasrequired

underRule219 andRule208, ~llof whicharelistedin Attachment1 hereto,Complainant’s

motion cannotbe granted. - --- - - : - - - - -
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Furthermore,thereis no automaticstayof thehearingandno propermotion andbasishas

beenfiled which would allow theHearingOfficerortheBoardto cancelthehearingatthis late

date.Complainanthascreatedthis problem,just asshecreatedtheotherproblemsin thiscase

shenpw seeksto avoid. Sheshouldlive with theconsequences.Shehasa choice— shecango

to hearingon thescheduleddateor takea defaultjudgment.

BOUGHTONTRUCKINGAND MATERIALS, INC.

\ ~-- _-~~\

January25, 2005 - ______ ~, )~‘-~7 - . - - . - --

- - - - . - - - - - - - By O.peOf Its Attorneys ~ - -

MarkR.TerMolen - . .

PatriciaF. Sharkey
Kevin Desharnais -

Michelle A. Gale .

JaimyL. Hamburg
MAYER, BROWN,ROWE& MAW LLP
190 SouthLaSalleStreet -

Chicago,Illinois 60603
(312)782-0600 - -
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ATTACHMENT1

MAYER

BROWN

ROWE

&MAW

January21, 2005 Mayer, Brown. Rowe & Maw LIP
190 SouthLa SaHe Street

Chicago Illinois 60603-3441
VIA EMAIL AND FIRSTCLASS U.S.MAIL

Main Tel (312) 7820600
Main Fax(312) 701.7711

MichaelBlazer - www.mayeibrownrowe.com
THE JEFFDIVER’GROUP,L.L.C. -

1749SouthNapervilleRoad - PatriciaF. Sharkey
- DirectTel (312)701.7952

Suite 102 DirectFax(312) 706•9113

Wheaton,Illinois 60187 , psiarkey@mayerbrownrowe.com

Re: Pattermannv. Boughton,PCB99-187;
Respondent’sCostsWithin theMeaningof -

Illinois Codeof Civil ProcedureSection5/2-1009 - . -

DearMr. Blazer:

WereceivedComplainant’sMotion for VoluntaryDismissalby facsimileyesterday,
January20,2005.Wearepreparingaresponseto thatmotion which we will, emailto you and
file with ME. HalloranandtheBoardon Mondayin advanceofourscheduledStatusConference
with Mr. Halloran. ,, . - -

In responseto Paragraph3 of Complainant’sMotion, we areherebytenderinga
preliminarystatementofRespondent’scosts,within themeaningofSection2 -1009,aswehave
beenableto gatherin this shorttime interval.

RESPONDENT’SCOSTS -

Expertwitnesses
MichaelS. McCann,William A Mcann& Associates,Inc. $23,293.35
Kip Smith,MacTec,Inc. (previouslyHarding-Lawson) $ 3,423.49

CourtReporterandTranscripts
- GeorgeE. Rydman& Assoc.,Ltd. $ 1, 361.40

Trial Exhibits
DocumentTechnologies,inc. $ 591.63

ReproductionCosts $ 3,714.15
TravelExpenses $ 142.07
Postage(md. mail, documentdelivery,preparationandfax) $ 1,242.17
Phone (LongDistance) $ 8.69

Total $33,776.95

Brussels Charlotte Chicago Cologne Frankfurt Houston London Los Angeles Manchester New York Palo Alto Pans Washington, D.C.

Independent Mexico CityCorrespondent: Jauregui, Navarrete, Nader y Rojas, S.C.

Mayer, Brown, Rowe & Maw LLP operates in combinahon with our associated English limitedliabilitypartnership in the-offices listed above.



Mayer, Brown, Rowe & Maw LLP

Michael Blazer
January21,2005
Page2

Notwithstandingour tenderofthis information,wereserveourobjectionsto theMotion
andwe will be preparedto discussthoseobjectionsin ourconferenceon Monday.

Sin~p -

PatrickF.tsharkey

Enclosures

cc (w/enc): BradleyHalloran

125786599556862



1lz11zuu~ ~

9:49 AM - - . DETAIL REPORT BY MAilER - - Reqd by ML005139

From Date:O1 Jan199910 Dete:21 Jan2005 -

Cost Summary - Amount - -

Cost Desc - CostlWe - - Base Tobill -. Blil

Document Delivery 94 - 122.40 122.40 - 122.40
Document Delivery - ChIcago Messenger 60 - 11.50 11.50 1 i.~O

Page 61



112112005 Mayer, Brown, Rowe&MawLLF

9:49 AM DETAIL. REPORT BY MATTER - Req’d by ML005139

From Date:01 Jan 1999 To Date:21 Jan 2005 . - - -

Time WIP Status Included: Billed Cost WIP Status included: Billed

Cost Summary - - - Amount

Cost Desc Cost Type Base TobIll - Bill

Document Delivery. Office 93 - 346.72 - 346.72 346.72
Document PreparatIon 29 . 727.50 727.50 727.50 -

Document ReproductIon 42 - - 3,364.65 3,354.00 3,352.35

Document Reproduction - Outside 41 - 361.80 361.80 361.80
Facsimile Transmission - Local 82 - 378.57 - - 378.57 378.57

Facsimile TransmissIon - long Distance 83 264.00 264.00 264.00

Local TransportatIon 09 - 142.07 142.07 142.07
Long Distance Telephone 72 - 8.69 8.69 8.69

Mailing Charges - Office 92 - 101.58 101.58 101.58
Mailing Charges - Outside 91 18.76 17.40 17.40

Transcripts 06 - - 1.361.40 1,361.40 1,361.40

- $7,195.98 $7,195.98

1—~—~- 1

Page 62



Jan. 21. 2~5 3:18PM

WiUiam A:
McCann &
Associates. Inc.
Since 1962

Boughton Trucking & Materials, Inc.
c/~Frank Maly
Secretary
I 1746S. naperville-Plairifield Road
Plainfield IL 60544

No. 1708 P. 2

Real Estate Appraisers & Consultants

Mith~eIS. McCann
BrIan P. McCann

Ptevin A. B~rnes
Michael F. Walsh

James P. Foley IIIlaur3 M. ForanMartin I.. Hovlhan
William A. McCann Ill

John T. Setin~III

William A. McCann, MAI
UtigationConsulfont

PL~ASERETURN ONE COPY WITH PAYMENT

RE: 111th Street - Boughton Quarry -

Naperville, II.
McCann File No. 030304

For services rendered to assist client in preparing defc~xtseft~rPCB hearing, ‘ -

including exhibits, all supporting data and basis for opinions, time detailed as
follows; -

- HOURS ~AMOUNT

Michael S. McCann

Telephone conference with Pat Sharky re; relocation cost
issues, etc.
Executive summary writing; refinement of analysis and
conclusions; supervise production; edit tables, etc.
Analysis of resale data, Naperville trends! River Run/ White
Eagle data over~Il,specific near-far data; scope with John T.
Se-dna, 91 and Laura Foran re: exhibits, maps, aerials; report
writing re: findings, conclusions, support for opinions; lunch
meeting with John T. Setina, Ill refine analysis1 table and -

exhibit requirements; aerial -presentation scope with Melissa
M.; etc.
Executive summary - writing; refinement of analysts and
conclusions; supervise production
Meeting! analysis with John T. Setina, Ill; review selections
for data analysis
Teleconference with Pat Sharkey, Esq. re: photos, preliminary
data results, berm photo
Analysis with John T. Setina, Ill re: target and control areas~
compare average prices and sf of house, marketing times.
type of doe, locations of house,scope of exhibits
Conference with John 1. Setina, ii re: job and research -

Review NIPC photos with John T. Setina, Ill and report
exhibits
Review sequenced aerials with John 1. Setina, Ill re: history
of development trends; possible exhibits
Field inspect subject with John T. Setina, Ill, Frank M. at
quarry; tour site, River Run subdivision, subdivision to north,
White Eagle at west Rte. 59 to select control area: review
MLS preliminary data; to/from Naperville

04/04/2003

04/03/2003

04/02/2003

03/3112003

03/28/2003

03/2612003

03/24/2003

03/21/2003

03/20I2~03

414 North Olleans Street, Suite 601 Chicago. Illinois 60610
PHONE: (312) 644-0621 FAX: (312) 644-9244

0.45

7.50

7.75

1.50

2.50

0.25

3.75

0.20

0.90

0.50

7.00

FILE COpy

April 07, 2003

Invoice No. 13794

www.mccannoppraisal.com



Jan. 21. 2O~5 3:19PM Mo. ~7~8 P. 3

Boughton Trucking & Materials, Inc. page 2

Invoice No. 13794

03/19/2003 Conference with John T. Setina, RI re; job and research status 0.25
03/1 812003 Analysis of location, info available with John T. Setina, III; 1.25

review subdivision histories & Naperville plan districts;
teleconf w/ Frank M. ra~general volume histories at subject
and ether area quarries; refine scope of target/control
research; etc.
Follow up review- township assessors lists. excel analysis, 0.35
etc.

03/17/2003 Conference with John T. Setina, ill re: job and research 0.35
parameters

03113/2003 Meeting with John T. Setina, Ill re; aerials needed, target 0.75
area sale data, control parameters, etc.

03/11/2003 Teleconference with Pat Sharky at Mayer Brown 0.35
Review scope of research for property value impact study 1.00
with John T. Setina, Ill

03/10/2003 Teleconference with Pa~.Shar~cya~idKevin Desharna%s 0 25

SUBTOTAL; I 36.85 6,817.25]

La~mForan_..

04102/2003 Analysis and research - map out subdivsicn re-sates f~reach. 2.25
lot in River Run and White Eagle subdivisions
SUBTOTAL~ . I 2.25 225.001

John T. SetinaJil

04(04/2003 Process balance of reports and messenger to clients office 0.75
04/03/2003 Edit tables c~iartfor report; process reports; messenger (1) 8.30

copy to dflents office; conference wtth Michael S. McCann
re; data tables, exhibits and report writing; print out photos
to label for report exhibits

04/02/2003 Conference with Michael S. McCann re: data tables, exhibits 10.25
and report writing; Make River Run and White Eagle repot
exhibits of subdivion plat map with sales! resales mapped
out; Review River Run and White Eag’e sales and resales
data; WIPC photo to be copied; data tables for residential
subdivisions, exhibits for reports and photos; report writing.

04/01/2003 CMA for Clow Creek farm, Whispering Lakes, Saddle Creek, 7.85
High Meadows, Crestviow Knolls, Wheatland South,
Breckonridge Estates residential; Research Naperville det-sfr
sales 2001, 2002, 2003, Napervitle overall and Napervitle
Will County only; MLS research CMA on subdivisions;
Ashbury, Rosohill, Brook Crossing Estates, and Knoch Knolss

03/31 /2Q03 Make map exhibits for report re: River Flun and White Eagle 7.55
residential subdivision; MLS research CMA on subdivisions:
Ashbury, Rosehifl, Brook Crossing Estates, and Knoch Knolls;
Field inspection photo - email to Pat. Sharkey for review; 360
day comparative market analysis of River Run and White
Eagle residential subdivision for active, expired, cancelled



Jan. 21. 2005 3:19PM No. 1708 P. 4

Boughton Trucking & Materials, Inc. Page 3

invoice No. 13794

_JIOURS AMOUNT

listings: Conference call with Michael S. Mccann and Pat
Sharkey, Esq, re: job status and preliminary data results;
Analysis with Michael S. Mccann re: preliminary research
data results, exhibits, new research and data array and
prepared in tables

03/31/2003 Report writing 0.50
03/30/2003 Review and analyze White Eagle residential sale data, put in 2.00

excel spread sheet form
03/29/2003 Research all sales in the Shite Eagle residential subdivision for 10.60

sale and resale - 430 properties; River run and White eagle
residential subdivision sales spread sheet, input data, sort
data tables and calculate averages, Input in spreadsheet form;

03/28/2003 Analysis with Michael S. McCann re: target and control . 3.75.
areas, compete average prices and sf of house, marketing
times, type of dcc, locations of house,scopa of exhibits
Review and analyze White Eagle residential sale data, input 4.25
excel

.03/2712003 Sidwell maps of entire White Eagle residential subdivision for 7.95
research; review and analyze White Eagle residential sala
data, excel input; conference with Michael S. McCann re: job
and research

03/26/2003 Calculate marketing times for all sales each year 2003-01 for 7.70
River Run and White Eagle; River Run and White Eagle
residential sale data input

03/25/2003 Review NIPC photos with Michael S. Mccann and discuss 0.30
exhibits

03/24/2003 River Run and White Eagle residential sale data input; 8.15
research White Eagle residential subdivision; review NIPC
photos with Michael S. McCann and report exhibits; review
end organize field inspection note and file; rview and organize
(download) digital photos from field inspection

03/21/2003 Review and analyze River Run residential data, input excel 7.15
spread sheet form, all properties (430) In subdivision;
research maps for oontrol area for sales study research, area
maps, sidwell maps; aerIals with Michael S. McCann; review
and compare all sales in the River Run residential subdivision
for sale and resale extraction

03/20/2003 Field inspection with Michael S. McCann, Frank M. at quarry; 7.00
tour site, River Run subdivision

03/19/2003 Research all sale in the River Run residential subdivision for 7.20
sale and resale analysis; conference with Michael S. McCann
re: job and research status; reseatch River Run residential
subdivision, MLS 2003, 2002, 2001 sales in each year for
average sale price and marketing times

03/18/2003 MLS - property report research sale and resale data in the 6.80
River Run subdivision; review single family developments;
conference with Michael S. Mccann re: ‘field inspection,
research, target and control area



Jan. 21. 2005 3:20PM No. 1708 P. 5

Boughton Trucking & Materials, Inc. Page

Invoice No. 13794

H0UR~ AMOUNT

Conference with Michael S. McCann re: job and research
parameters; maps of subject site and area to be researched;
research all sales in the River Run residential subdivision for
sale and resale; order NIPC aerials and airpix photos; research
aerial photos for subject area, research (map quest) and
sidwell maps
Research River Run PIN number and sales data on township
web site; maps of the subject site and subject area to be
researched
Conference with Michael S. McCann re: subject location and
research of SFR in the area and research of target and control
area; NIPC arid airpix photos to order
Call Kevin Desharnais re:eny data relating to the subject
property - not in office - left a voice mail message 3:14pm
Conference with Michael S. McCann re: job and research

SU8T0TAL~

Rill McC~rtn. Ill

0.75

0.05

1:00

119.10 14,887.501

04/0312003 Prepare photo exhibit (Figure #5)

SUBTOTAL;

FEE AMOUNT:

ADDITIONAL CHARGES:

Exnenses

1~25

1.25. 155.251

159.45 ~22,088.0O

04103/2003
04/01/2003
03’12012003

Mossner Company - exhibit and map charges
Mossner Company - exhibit and map charges
Aerial photographs

58.55
30.90’

108.50

198.05],,

$198.05

$22,284.05

($5,000.00)

(~5,000.00)

$17,284.05

4

03/17/2003

03/14/2003

03/13/2003

03(11/2003

6.25

3.00

I

SUBTOTAL:

TOTAL COSTS

TOTAL AMOUNT OF THIS BILL

03/14/2003 Retainer Payment - thank you
Check No. 50475
Total payments and adjustments

BALANCE DUE:



Jan. 21. 2005 3:20PM ~o.~7Q8 P 6

Boughton Trucking & Materials, Inch Page 5

invoice No. 13794

This invoice is for services rendered for the dates listed above and is due and payable within 20
days, if you have any questions, please call our accounting department and you will be assisted in
processing this invoice for a timely payment. Amounts unpaid after 30 DAYS are subject tO 8
charge of 1.50% per month on the unpaid balance.

We appreciate the opportunity to bo of service to you in this assignment.



• Jan. 21. 2005 3:20PM

WilUam A.
McCann &
Associates, Inc.
Since 1962

November 6, 2003

Boughton Trucking & Materials, Inc.
Gb Frank Maly, Secretary
11746 S. Napervitle-Plainfield Road
Plainfleld, illinois 60544

RE: 111th Street — Boughton Quarry
Naperville, Illinois
McCann File No. 030304

No. 1708 P. 7
Real Estate Appraisers & Consultants

[OPY

Michael S. McCann
Brian P. Mccann
Kevin k Byrnes

Michael F. Walsh

James P. Foley III
Martin L HOulihan

William A. McOannIII
John T. Sauna III

William A. McCann, MAI
Ufigeltos~Consultant

Dear Frank:

• Our current invoice includes exhibit charges that were not included in prior invoices.
Please call if you have any questions.

WILLIAM A McCANN &ASSOCIATES, INC.

Michael S. McCann

President

End.

414 North Orleans Street. Suite 601 Chicago, Illinois 60610
PHONE: (312) 644-0621 FAX: (312) 644-~244

www.mccannappraisaI.com

Respectfully,



Jan. 21. 2005 3:21PM
• William A.

McCann &
A~sociates,Inc.
Since1962

COpy

No. 1708 P. 8
Real Estate Appraisers & Consultants

Mt~haaIS. McCann
• Buan P. McCann

Kevin A. Symes
Michae’ F. Walsh

James P. toley Ill
Martini. l-loulthanWilliam A. McCann Ill

John T. SaUna HI

Willium A. McCann, Mf~lNovember 06, 2003 Litigationconsultant

invoice No. 13957

PLEASE RETURN ONE COPY WITH PAYMENT

• •

_HOURS AMO1~JNT

~oughtonTrucking & Materials, Inc.
do Frank Maly
Secretary
11746 5. Naperville-Plainfield Road
Plainfield IL 60544

RE: 111th Street- Boughton Quarry
Naperville, II,
McCann File No. 030304

•11/6/2003 Final review of affidavit; forward to attorney Malt S.
11/2/2003 Review and edit draft affidavit prepared by client’s attorney re:

summary of McCann property value study; forward to attorney
• (email)

10/28/2003 Teleconference w/Pat Sharkey re: motion, affidavit to be prepared

FOR PROFESSIONAL SERVICES RENDERED:

Mk~h~I~• M~fnnn

SU~TOTAL~

FEE AMOUNT:
ADDITIONAL CHARGES:

2.50 $462.50

Exoense~

4/3/2003 Mossner Comp~ny- exhibit and map charges
4/2/2003 Mossner Company - exhibit and map charges

SUBTOTAL:

TOTAL COSTS

TOTAL AMOUNT OF THIS BILL

515.90
30.90

548.80]

$546.60

$1,009.30

414 North Orleans Street, Suite 601 Chicago. Illinois 60610
PHONE: (312) 644-0621 FAX: (312) 644-9244

0.25
2.00

0.25

2.50 462.503

www,mccannappraisaLcom
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William A.
McCann&
Associates, Inc.
Since 1962

Celebrating 42 Years of Seivice

Boughton Trucking & Materials, Inc.
do Frank Maly
Secretary
11746S. Naperville-Plainfield RoadPlainfleld IL 60544

No. 1708 P. 10
Real Estate Appraisers & Consultants

January21, 2005

invoice No. 14198

PLEASE RETURN ONE COPY WITH PAYMENT

RE: 111th Street - Boughton Quarry
Naperville, IL.
McCann File No. 030304

For Professional Services Rendered:

Michael S. McCann
1/11/2005 Review of Boughton files for meeting with Kevin Desharnais

1/1212005 Hearing prep with Kevin Deshanais.

Subtotal:

._H2i~ Arn

1.00 200.00~

• 3.75 750.00

[ 4.75 950,001

Total Appraiser Fees:

Name
Michael S. McCann

475 $950.00

±jours Rate _.. Amount
4.75 200.00 $050.00

This invoice is for services rendered for the dates listed above and is due and payable.within 20
days. If you have any questions, please call our accounting department and you will be assisted
in processing this invoice for a timely payment. Amounts unpaid after 30 DAYS are subject to a
charge of 1.5% per month on the unpaid balance.

We appreciate the opportunity to be of service to you in this assignment.

414 North Orleans Street. Suite 601 Chicago, Illinois 60610
PHONE: (312) 644-0621 FAX: (312) 644-9244

Appraiser Summary



Pleasereferencethisnumber
whenremitting

[ George E. Rydman & Assoc. Ltd. •

Court Reporters and Video
15 W. Jefferson St.
Joliet, Illinois 60432

815-727-4363 • 800-608-5523 Fax 815-727-7186

PATRICIA F. SHARKEY
MAYER, BROWN, ROWE & MAW

190 SOUTH LASALLE STREET
CHICAGO, IL 60603

Fed ID. 36-3303806

4/18/2003

~Oi~C

15891

4/18/2003

Page
I of I

RE: GINA PATTERMANN VS. BOUGHTON TRUCKING AND
MATERIAL, INC. PCB 99-1 87 / BEE / 10518

DEPOSITION OF GINA PATTERMANN
115 pages

4/8/2003 ORIGINAL TRANSCRIPT $362.25
REPORTER ATTENDANCE FEE $87.00

DEPOSITION OF WILLIAM B. JENE, JR.
AND CARLENE C. JENKINS 87 pages

4/10/2003 ORIGINAL TRANSCRIPT $274.05
REPORTER ATTENDANCE FEE $87.00

4/10/2003 OVERNITE DELIVERY $18.00

Total BalanceDue $828.30



[ George E. Rydman & Assoc. Ltd. I
Court Reporters and Video

15 W. Jefferson St.
Joliet, Illinois 60432

800-608-5523 Fax 815-727-7186815-727-4363

PATRICIA F. SHARKEY
MAYER, BROWN, ROWE & MAW

190 SOUTH LASALLE STREET
CHICAGO, IL 60603

Fed ID. 36-3303806

5/8/2003

lii’, ~ ‘Nt ,~it’~~i+

16102

Pleasereferencethisnumber
whenremitting

Total BalanceDue

10/2/2003

Page
I of 1

$533.10

RE: GINA PATTERMANN VS. BOUGHTON TRUCKING AND
MATERIAL, INC. PCB 99-187 / KRN / 10632

*** 120 days past due

DISCOVERY DEPOSITION OF
GREG ZAK (Did not appear)
LISA COLLINS, 46 Pgs.
DONALD A. BOUDREAU, 65 Pgs.

4/23/2003 REPORTER ATTENDANCE FEE $174.00
ORIGINAL TRANSCRIPT • $344.10
ASCII DISKETTE(S) $15.00

to I

• •



Doci~nèntTechnologies,Inc.
105 W. ~tdamsSt.,Ste. 1100
Chicago,, IL ~0603
Phone: 312-739-9999
Fax: 3 l2-73~9-0899
Fed.ID No. : 58-2413793

Bill To:
Mayer, Brown, Rowe & Maw LLP
190 S. LaSalle Street
Suite 1900
Chicago, IL 60603-3441
Tom Kuslik

• INVOICE
Invoice Number. 164310

Invoice Date: 01/20105

Ship To:
Mayer, Brown, Rowe & Maw LLP
190 S. LaSalle Street
Suite 1900
Chicago, IL 60603-3441

Customer ID
Terms
SalesPerson
P.O. Number

12861
Net 15 Days
CHI CDA

CIient/ Matter No. 99556862
Job No. CB36292
Nat’I Acct Name
Nat’I Acct Ref. No.

QuantIty Description

6 35” x 36” B/W Oversize & Mount
1 24”x 36” Color Oversize & Mount
1 2 Sets - Color Photos & CD’s w/Color Photos

Accepted By:

Remit To: Document Technologies,Inc.
105W.AdamsSt., Ste. 1100
Chicago,IL 60603

Thank you for choosing Document Techno’ogies, Inc.

Subtotal:

Total Sales Tax:

Total:

• COPY

Unit Price

65.00
84.50

117.13

Total PrIce

390.00
84.50

117.t3

591.63

0.00

591.63



J~r~ 24 05 09:49~ I3OUGHTON TRUCKING 16309041436 p.t

BOUGHTON
TRUCKING & MATERIALS, INC..

11746 S. NAPERVILLE—PLAINFIELD ROAD, PLAINFIELD, IL 60544

OUR TEL. NOS. 815-436-4555 and 630-759-4096
OUR FAX NO. 630-904-1436

FACSIMILE TRANSMiTTAL

DATE: / ~

TO:

FROM: •

NO. OF PAGES INCLUDING COVER:_____________________

MESSAGE:

• ~MACTEC
INVOICE

R,yeit to~ MACTEC Em
9

ineeriug & coneu~lting. Inc.
Federal ID 68-0146861
7477 Collection Center Dri”e
Chicago~ XL 60693-0076

To~ BOUGWr TRUCKI3~G~I~D MATERI~1.S
11746 8. N~PERVILLE ROAD
PLAWIE~.D. XL 60544

~ttfl: Mr. WA’~NE 8ZE9LA~

o,-n’iaet Eame ,BOUGHTON LITIGATION Invoice Date 11/26/2003
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BOUGHTON TRUCKING & MATERIALS, INC.

MACTEC 12/1012003 • 520 t.7
Dare’ Type Reference ‘ OriginalAttic. BalanceDue Discount Payment
11/2612003 . mu 8060774 179.13 179.13 179.13

CheckAmount 179.13

Cash- Checking PCB Issues • 179.13

189921 (Sf03)



J,~n 24 05 OS:48a BOUGHTONTRUCKING
16309041 43~ p.3

‘V

To: B000WFON TRUCI<ING AND l’IP.TERIALS
11746 3. NAPSRVILLE ROAD
P~iNFIE1aD, XL 60544

Attfl: Mr. WAYNE SZEPL,A~C

MACTEC
• I1OVOICS

Remit to; MACTEC Engineering & Consulting. Inc.
Federal ID 68-0146861
7471 Collection Center Drive
Chicago. IL 60693-0076

V

Proj 6CC N~m~ EOU~HTOWLITIGATION •

Project Number: 3205030049 •

Invoice Date : 16-APR-03 •

IflvoiCe Number: 8017046 •

FOr Professional Services through: 04-APR-03
ASSIST 5011ORT TRtJCI(ING WXT2t IPC~ LITIGATION

Reimbursable Rxpansea

3% Communication Fee

Qty lION Rate

Reimbursable Expenses Subtotal

Task 01 Subtotal

Qty UOM Rate Amount

04/04/03 5.00 Hour8 ).30~4~ 782.SB
04/04/03 .25 Hours 43.48 10.87

Cost Markup

793.45

Rinount

23.80

23 80

817.2S

Invoice Total 817.25

Project Summary

Previously Billed
Current Invoice

Total Billed. To hiate

Authorized Budget
Total Billed To Date

Remaining Authcmrised Budget

Task Number 01 - LITIGATION SUPPORT
LITIGATION SUPPORT

Title Name

Assocjate Engineer/Scientist Smith, 3Cip J.
Clerical Icolis, Theresa A

Professional Services Subtotal

Date

0.00
817.25

817.25

2,813.00
817.25

1,995.75

MACTEC Engineering and CQJ 4~In~,Inc.
5440 N. Cumberlanci Ave.. Suite 250k Chicago, IL 60656

773-693-6030• Fax: 773-693-6089
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BOUGHTONTRUCKING& MATERIALS, INC.

5O~3O
MACTEC 5/16/2003

Data pe Reference Original Amt. Balance Du~.’ I~iscount Payment
04/16/20~9aI’Bill 8017046 817.25 817.25 \ 817.25

Check Amount 817~25

Cash Checking PCB Issues 81 7.25

•
176901 (5102)
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MACTEC

For Professional Services throught 02-MAY-03
ASSIST BOUGHT TRUCX<INGWITh XPCB LITIGATION

To: BOUGHTTRUCKINGAND MATERIALS
11746 S. NAPERVILLE ROAD
PLAINFIELD, IL. 60544

Attn: Mr. WAYNE SZEPLAK

Project Name : BOUGHTON LITIGATION
Project Number: 3205030049
Invoice Date : 14-MAY-03
Invoice Number: 8022142

MACTEC EngIneering and Consulting,Inc.
6440N.CurnberlandAve., Suite 250• Chicago, IL 60656

773-693-6030• Fax:773-693-6039

INVOICE

Remit to: ?4ACTEC Engineering & Consulting, Inc.
Federal ID 68-0146861
7477 Collection Center Drive
Chicago, IL 60693-0076 if

Task Number 01 - LITIGATION SUPPORT
LITIGATION SUPPORT

Title Name
Clerical

Associate Engineer/Scientist

Reimbursable Expenses

3~Communication Fee
FEDERAL EXPRESS

Project Summary

Previously Billed
Current Invoice

Total Billed To Date

Date Qty . tJQM Rate Amoun

Hill, Stephanie Lynne 04/18/03 • 1.00 Hours 43.48 43.4
Smith, Kip J.~ 04/25/03 1.50 Hours 130.43 195.6

Professional Services Subtotal

Qty TJOM Rate Cost Markup ‘ Amoui

7.~

38101 10.11 15.0000% 1l.~

R~imbursab1e Expenses Subtotal 18.1

Task 01 Subtotal 257.

Invoice Total 257.

~
257.93

L~tm1c_1~-..

Page 1



Jan 24 05 09:49a BOUGHTOMTRUCKING 16309041436 p.S

- ...~JJect Name : BOUGHTONLITIGATION
Project Number: 3205030049
Invoice Date : 14-MAY-03
Invoice Number: 8022742

Authorized Budget 2,813.00
Tàtal. Billed To Date 1,OIS.18

Remaining Authorized Budget 1,737.82

Page 2
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BOUGHTONTRUCKING& MATERtALS, INC.

MACTEC
Date Type Reference
.05f14/200 Bill 8022742

Cash — Checking PCB Issues

176901 (8102)

6/4(2003
Original Amt. Balance ~ biscount

257.93 ‘257.93 \
Checj<Amount

50937

Payment
257.93
257.93

257.93
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Harding Lawson Associates

Remit to: Harding Lawson Associates
Federal ID 68—0146861
P.O~ Box 44329
San Francisco, CA 94144

—

a ~

Professional Services

Princ±pal~ Engineer
Head.~-~r.H. John

Senior engineer
Smith, Mr.. Rip J.

Accounting Technician I
Nielsen, Ma. Jacqueline

Professional Services Total

Reimbursable Expenses

Communication Charge

Total Reimbursable Expenses

Engineering and
Erw)ronrnefllal Services

Axtount

$ 1,200.00

880.00

26.00

2,106.00

Markup Amount
63.18

63.18

$ 2,169.18

1420 Kensingor~Road, Suite 213, Oak Brook. IL 60523 630/571-2162 Fax:63O/571-0~39

Project Nai~ie: T~BW-Boughton Trucking
Project No. : 47668
Invoice Date: 21—JUL—99
Invoice No. : 193696

To: Tracy, Johflson, Bertani & Wilson
115 North Chicago Street
Suite 600, Two Rialto Square
Joliet, IL

Atti~ Mr. Roger Rickmon

For Professional Services through: 09—JUL--99

8.00 hrs @ 150.00/hour

8.00 hrs ~ 110.00/hour

.50 hrs @ 52.00/hour

Qty Rate UCH Cost

Total trivoice
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BOUGHTON TRUCKING & MATERMLS,INC. 43 45•

Harding Lawson Associates 9/17/99
09/16/99 Bill #193696 2,169.18

Cash - Checking Environmental Engineering Services 2,16918

1~l45(3/99)
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Sharkey, Patricia F.

From: Michael S. Blazer [mblazer@enviroatty.com]

Sent: Sunday, January 23, 2005 1:48 PM

To: Sharkey, Patricia F.

Subject: RE: Pattermann v. Boughton; Respondent’s Costs

Pat:

I have had a chance to review your list of “costs”. In the context of a Voluntary Dismissal, I am unable to find any
support for the award of the items you seek in either Section 2-1009 or Supreme Court Rules 208 and 219. First,
the case law is clear that attorneys’ fees and expenses, including travel expenses and the like, are not
recoverable. See Gilbert-Hodgman, Inc. v. Chicago Thoroughbred Enterprises, Inc., 17 lll.App.3d 460 (1st Dist.
1974). Likewise, in this context, expert witness and deposition fees and expenses are not recoverable. See
Vicencio v. Lincoln-Way Builders, Inc., 204 lll.2d 295 (2003)’; Galowich v. Beech Aircraft Corporation, 92 lll.2d 157
(1982). Any reliance you may be placing on Supreme Court Rule 219(e) in this regard is misplaced, as that
provision applies only to circumstances evidencing sanctionable conduct. See Morrison v. Wagner, 191 lll.2d 162
(2000); Scattered Corp. v. Midwest Clearing Corp., 299 lll.App.3d 653 (1st Dist. 1998).

I note that the costs that are allowed in this context, filing fees and the like, are absent from your correspondence.
In any event, as set forth in our Motion, we remain ready to pay appropriate costs upon presentation of the same.
I do not, however, wish to foreclose you from substantiating your position, and I would welcome citations to any
authorities that are contrary to or have overruled that set forth above.

Mike

Michael S. Blazer
Principal
TheJeffDiver Group, LLC.
1749 S. Naperville Road
Suite 102
Wheaton, IL 601 87
(630) 681-2530
Fax: (630) 690-2812
Mobil: (708) 404-9091
mblazer@enviroatty.com

This e-mail is covered by the Electronic Communications Privacy Act, 18 U.S.C. §~251 0-2521 and is legally
privileged, including any attachments, contains information that is confidential, may be protected by the
attorney/client or other applicable privileges, and may constitute non-public information. This message is
intended to be conveyed only to the designated recipient(s). If you are not the intended recipient of this
message, please immediately notify the sender that you have received this message in error and delete-this
message. Unauthorized use, disclosure, dissemination, distribution or reproduction of this message or the
information contained in this message or the taking of any action in reliance on it is strictly prohibited and may be
unlawful. Thank you for your cooperation.

Original Message
From: Sharkey, Patricia F. [mailto: PSharkey@mayerbrownrowe.com]
Sent: Friday, January 21, 2005 5:30 PM
To: Michael S. Blazer
Cc: Desharnais, Kevin; Gale, Michelle A.; Ter Molen, Mark R.
Subject:Pattermann v. Boughton; Respondent’s Costs

1/24/2005



ATTACHMENT3

ILLINOIS POLLUTIONCONTROLBOARD
August7, 2003

GINA’ PATTERMANN,
)

Complainant, )
)

v. )
) PCB99-187

BOUGHTONTRUCKINGAND ) (CitizensEnforcement- Noise,Air)
MATERIALS, INC.,. )

)
Respondent. )

ORDEROFTHE BOARD (byN. J.Melas):

OnMay23, 2003,respondentBoughtonTrucking andMaterials,Inc., (Boughton)filed a
motionfor discoverysanctionsagainstthecomplainantm thisproceeding,Ms GinaPatterman
(Mot) Ms Pattermanfiled this citizens’ enforcementcomplaintagainstBoughtononJunei’
1999,allegingnoiseandair pollutionviolations. OnJune10, 2003,Ms. Pattènnanfiled a
responseto themotionfor discoverysanctions(Resp.). Boughtonrepliedto Ms.Patterman’s
responseonJune20, 2003 (Reply). TheBoughtonfacility isa stonequarrythatproduces
crushedstone,locatedat 11746SouthNapervillePlaiafieldRoadin Plainfleld,Will County.

• For thefollowing reasons,theBoardgrantsBoughton’smotionfor discoverysanctionsin
partanddeniesthemotion.inpart. TheBoardbarsMr. Zakfrom testifying athearingregarding
Boughton’snoncompliancewith illinois EnvironmentalProtectionAgency(Agency)regulations
andpossiblemodificationsto Boughton’sfacility. However,theBoarddoesnotbaranyother
witnesses,pleadings,ordocumentspertainingto thesubjectmatterofMr. Zak’s proposed
testimony,nor doestheBoardawardBoughtonattorneyfees.

BACKGROUND

BoughtonallegesthatMs.PattermanrepresentedshehadretainedMr. GregZakasan
expertwitnessto testify athearing. Mot. at2. BoughtonissuedMr. Zakasubpoenaand‘sent
him anoticeofdepositionfor April 23, 2003. Id. In response,Mr. Zak sentBoughtona
contractstatingthefeefor his services.Boi.ighton informedMs. PattermanandBoardhearing
officer BradHalloranoftheallegederroneousbilling. Mot. at 2. Boughtonallegesthatin a
telephonicstatusconferencewith all threepartieson March27, 2003,Ms. Pattermanstatedshe
understoodherresponsibilityto retainherexpertwitness. Id.

BoughtondeposedMs.Pattermanon April 8, 2003. Mot. at 2. At thedeposition,
Boughtonclaimsthat its attorneyaskedMs. Pattermanto confirm thatMr. Zakwould attendhis
depositionandMs. PattennanstatedshethoughtMr. Zakwouldbethere. Id.
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On April 23, 2003,Mr. Zakdid notappearathis scheduleddepositionwith Boughton.
Mot. at 3. BoughtoncontactedMr. Zakby telephonewhorespondedthathehadnotbeen
retainedby Ms. Patterman.BoughtonandMr. Zak left avoicemail messageto this effectfor
hearingofficer Halloran. Id.

Ms. PattermanclaimsthatshehasretainedMr. Zak asanoiseexpertwitnessandthatshe
ispreparedto compensatehim for his services.Resp.at2. However,Ms. Pattermandidnot
supportthesefactswith asignedaffidavit.

APPLICABLE REGULATIONS

UnderSection101.800(b),theBoardwill ordersanctionswhenapartyfails to comply
withproceduralrules,boardordersorhearingofficerorders. 35 111.Adm. Code101.800(b).
Sanctionscanincludebarringtheoffenderfrom filing pleadingsordocumentsrelatedto any
issueto whichtherefusalor failurerelates. 35 111.Adm. Code1O1.800(b)(2).TheBoardmay
alsobarawitnessfrom testifyingconcerningthat issue.’ 35 111. Adm. Code 101.800(b)(6).

In decidingwhat sanctionto impose,theBoardmustconsiderfourfactors:

Therelativeseverityoftherefusalor failure to comply; thepast~istoryofthe~
proceeding;thedegreeto whichtheproceedinghasbeendelayedorpredjudiced;
andtheexistenceor absenceofbadfaithon thepartoftheoffendingpartyor ‘ -

person.35 111. Adm. Code101.800(c).

BOUGHTON’S ARGUMENTS

BoughtonrequeststheBoardto barMr. Zak asawitnessandbaranyadditional
witnesses,pleadings,ordocumentspertainingto thesubjectmatterofhis testimony. Mot. at5,
9. BoughtonalsoaskstheBoardto awardBoughtonattorneyfeesattributableto Ms.
Patterman’sabuseofdiscoveryprocessin theamountof$19,520.25.Mot. Exh. 4.

BoughtonarguesthatMs. Patterman’sassertionthatshehasretainedMr. Zak was
unsupportedby an affidavit asrequiredby Section101.504oftheBoardrules,andtherefore,
insufficientasamatteroflaw. Replyat 1; citing 35 111. Adm. Code 101.504.

• BoughtonfurtherarguesthatMs. Patterman’sallegedretentionis late.’ Reply’at 2~Board
hearingofficer BradHalloranorderedthepartiesto completeall depositionsby May2, 2003.
Mr. Zak’sdepositionwasscheduledfor April 23, 2003. Ms.Pattermandid not seekto remedy
herfailureto provideMr. Zak for depositionuntil shefiled theresponseon June 10, 2003. Reply
at5.

Boughtonarguesthatin this instancesanctionsarewarranteddueto Ms. Patterman’s
negligenceandabuseofBoardproceduralrules.BoughtoncontendsthatMs. Patterman’shistory
ofabuseofthediscoveryprocessin thisproceedingwarrantssanctions.Mot. at 5-6. Boughton.
arguesthatMs.Pattenrianrefusedto producea documentidentified in her interrogatory
responsespertainingto propertyvaluesin thesubdivisionallegedlyimpactedby Boughton’s
operations.Mot. at 6. Boughtonfiled amotionto compelproductionofthedocumentandMs.
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Pattermanclaimedherhusbandfrom whomshehadrecentlyseparatedpossessedthe document.
BoughtonsubpoenaedMr. Pattermanfor thedocumentandhefailedto appearat thedeposition
andfailedto providethesubpoenaeddocument.BoughtonarguesthatMs. Pattermanhasfailed
to appearat leastsix statusconferencessetby hearingofficerorder. Boughtonfurtherarguesthat
Ms.Pattermanfailedto provideaddressesorphonenumbersfor two ofherfourwitnessesthat
hascausedBoughtonsignificantdelayin proceedingwith discovery.

BoughtonarguesthatMs. Pattermanalsoexhibitedbadfaith. Mot. at 10. Boughton
opinesthatMs.Pattermanknew shehadnotretainedMr. Zakat thetime sheidentifiedhim as
herwitness. If notintentional,BoughtonarguesthatcausingBoughtonto incurtheexpenses
assoàiatedwith preparingfor andtravelingto adepositionwherethedeponentdid notappear
wasclearlynegligent. Mot. at 11. BoughtoncontendsthatMs.Pattermanknewshedidnot
retainMr. Zakandneglectedto inform Boughton.

Boughtonarguesthat,for all ofthesereasons,sanctionsagainstMs. Pattermanare
warranted.

PATTERMAN’S RESPONSE

• ~‘‘‘ “ Ms.Patterman’srespondsthatBoughtonhasnot establishedprejudicerestiltin~from the.
delayin discovery,hasnotshownanybadfaith on thepartofMs. Patterman.Resp.at 3-4. Ms.
Patterrnanadmitsthattherewasalackofclarity surroundingMr. Zak’s attendanceat the:
depositionscheduledfor April 23, 2003. Ms.PattermanstatesshemerelythoughtthatMr. Zak
would attendthedepositionandthatBoughtonshouldhaveconfirmedMr. Zak’s attendance
beforepreparingfor a depositionthatwasnot ‘certainto occur. Id.

Ms. Pattennanalsocontendsthatshehasofficially retainedMr. Zak. Resp.at 3. Ms.
PattermanarguesthatBoughton’scontentionsofbadfaith aremerely“unsubstantiated
speculation.”Resp.at4. M& Pattermanarguesthesolutionis to takeMr. Zak’s deposition,not
barhis testimony. Id.

Ms. PattermanalsocontendsthattheattorneyfeesBoughtonseeksfor thecancelled

depositionareunreasonable.Resp.at 4. Ms. PattenrianarguestheBoardproceduralrulesdonot
allowtheBoardto monetarilysanctiontheoffendingparty. Resp.at 5; citing Revisionofthe
Board’sProceduralRules:35 ill. AdmCode101-130.R00-20,slip op. at 7-(Dec.21,2000). Ms.
PattermanfurtherassertsthatBoughtonprovidedno breakdownofcostsorothermethodfor
detenniningthereasonablenessoftheamountssought. Ms.Pattermandoesconcede,however,
thatBoughtonmaybearguablyentitledto costsfor travelto andattendanceatthecancelled
deposition.

DISCUSSION

In assessingwhethersanctionsarewarranted,theBoardmustdetennineif Ms. Patterman
violatedahearingofficer order,boardorder,orproceduralrule, including anysubpoenaissued
bytheBoard. 35111.Adm. Code101.800(a).TheBoard.mustalsoconsidertherelativeseverity
oftherefusalor failureto comply,thepasthistoryoftheproceeding,thedegreeto which the
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proceedinghasbeendelayedorprejudiced,andthe existenceorabsenceofbadfaith on thepart
oftheoffendingparty. The goalof imposingdiscoverysanctionsis to promotediscovery,not
necessarilyto punish. EPA v. CelotexCorp., 168111.App. 3d592,522N.E.2d888 (3rdDist.
1988). ‘

TheBoardfinds Ms.Pattennan’sconducthasamountedto an abuseofdiscoveryand
grantsBoughton’smotionfor discoverysanctionsin part. UnderSection101.616(f),failure to
complywith anyorderregardingdiscoverymaysubjecttheoffendingpersonsto sanctions.35
111. Adm. Code101.616(f). Here,Mr. Zakdidnotappearathis scheduleddepositionbecause
Ms.Pattennanhadnotretainedhim. Ms. Pattermandoesnotdisputethesefacts. In addition,the
hearingofficerorderedthatthepartiescompleteall depositionsby May2, 2003. By notmaking
Mr. Zakavailableat hisscheduleddepositionoranyothertimebeforeMay 2, 2003,Ms.
Pattermandid notcomplywith thehearingofficer’s orderto completeall depositionsby atithe
certain. In addition,Ms.PattermanpreventedBoughtonfrom completinganydiscovery
depositionofherexpertnoisewitness.Ms. Pattermanhasviolatedseveralhearingofficerorders
in thepastby not appearingat statusmeetingsandby notproducingadocumentsubpoenaedby
Boughton. TheBoardfinds thatMs.Patterman’sconductamountsto anabuseofthediscovery
process. ‘ . , • .

TheBoardwill notgrantBoughton’smotionto barthetestimonyofanyotherwitnesses,
pleadings,ordocumentspertainingto thesubjectmatterof Mr. Zak’sproposedtestimony.
However,theBoardnotesthatthecurrentdiscoveryschedulesetby thepartiestogetherwith the
hearingofficer orderedall depositionscompletedby May~, 2003,andall dispositivemotions
filed on or beforeMay30, 2003.

Regardingattorneyfees,theappellatecourthasheldthattheBoardhasno authorityto
awardattorneyfeesasasanction.ESGWatts.Inc. v. PCB.286111.App. 3d 325, 337-338,676
N.E.2d299,307-08(3dDist. 1997);seeRevisionoftheBoard’sProceduralRules: 35 ill. Adm.
Code101-130.R00-20,slip op. at 7 (Dec. 21,2000).Accordingly,theBoarddeniesBoughton’s
motion for attorney fees.

CONCLUSION

TheBoardgrantsBoughton’smotionfor discoverysanctionsin partanddeniesthe
motion in part. TheBoardbarsMr. GregZak’stestimonyathearing,butdeniesBoughton’s
motionto baranyotherwitnesses,pleadings,ordocumentspertainingto thesubjectmatterof
Mr. Zak’sproposedtestimony. TheBoardalsodeniesBoughton’smotionfor attorneyfees. The
Boardfinds thesanctionit imposestodayisappropriateto remedytheabuseofthediscovery
processtheBoardfmdstodayandto promotetimely~liscoveryin thefuture.

IT IS SOORDERED.
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I, DorothyM. Gunn,Clerkoftheillinois PollutionControlBoard,certify thattheBoard

adoptedtheaboveorderonAugust7, 2003,by avoteof7-0.

• ~ L~
DorothyM. Gunn,Clerk
Illinois PollutionControlBoard


