
JACKSON COUNTY HEALTH DEPARTMENT

AFFIDAVIT REC~v~
CLERK’S OF~~E

IN THE MATTER OF: 2Ot~4
Pt ri STATEOFlLUNO~S

0778095036 IJackson County ri 1 101 ~ t~IlIA\ II Pollution Contro’ Boarc~
Makanda IEgon Kamarasy -• L.
COMPLiANCE FILE HJ Ii

Respondent.

Affiant, Don Terry,beingfirst duly sworn,voluntarilydeposesandstatesasfollows:

1. Affiant is a fieldinspectoremployedby JacksonCountyHealthDepartmentand
hasbeensoemployedat all timespertinenthereto.

2. On March25, 2004,betweenthehoursof2:32pmand2:35 pm, Affiant
conductedaninspectionoftheopendumpsiteknownasMakandslEgon
Kamarasy,JacksonCounty,Illinois.

3. Affiant inspectedsaidopendumpsiteby aninspectionfrom alocationadjacentto
thesite.

4. As aresultoftheactivitiesreferredto in Paragraphs2 and3 above,Affiant
completedtheInspectionReportform attachedheretoandmadeaparthereof,
which,to thebestofAffiant’s knowledgeandbelief; is anaccuraterepresentation
ofAffiant’s observationsandfactualconclusionswith respectto saidEgon
Kamarasy,Makanda,Illinois, opendumpsite.

DonTerry ti
SolidWasteInspector

SubscribedandSwornTo beforeme
this c~Z’7 day of ~ , 2004.

(~c~1W~k~ t~ifl

ACY~H~NG1
MY COMMISSION EXP~RE~03/04/2006

_,w~ w~w ~

- ~L~- A



NARRATIVEINSFECTIONREPORTDOCUMENT
OFENDUMPSITE

Date ofInspection: March 25, 2004 Inspector: Don Terry

Site Code: 077 809 5036 County: Jackson

SiteName: Makanda / EgonKamarasy Time: 2:32pm — 2:35 pm

Location: Easternend ofStarvationAcresRd Owner ofProperty: Egon Kamarasy

Approximate Volume of Wasteat site: 110 cu/yds GPS: N 37°40.580 W 089°15.105

GENERALREMARKS

Duringtheabovedateandtime, I conductedan inspectionofthis siteasafollow-up ofonedoneon
December5,2003.

Accordingto theJacksonCountyAssessor’sOffice, thesite is ownedby EgonKamarasyof474
EgretLakeRd, Carbondaie,1L 62901. .Theweatherconditionsat thetime oftheinspectionwere:
partlycloudy,windy anda temperatureofabout72°F.

I did notenterthepropertyandconductedthis follow-up inspectionfrom thegate.

From thegateI observeda debrispile in approximatelythe samelocationasI hadobservedon
December5, 2003 (Photo #1, seesketch). It appearedlargerthanwhenI observedit on mylast
inspection,indicatingmorematerialhasbeenopendumpedat this locationsinceDecember5, 2003.
The approximatevolumeofthis debrispile is 110cu/yds(Photo#1,seesketch). It appearedto
consistofconstruction/ demolitiondebrisconsolidatedfrom off siteandincluded:dimensional
lumber,darkpaneling,metalsiding andothermaterialsnot readilyidentifiablefrom my location.

My inspectionendedatapproximately2:35 pm.



Continuing Violations Observed:

Item #5(21)(a): Causeor allow opendumping, Item #S(21)(p)(1and 7): Causeor allow the
opendumping ofany wastein a mannerwhich resultsin any of the following occurrencesat
thedump ~it~ (1) 1itt~r;(7) Depositionof generaleonstruetionor demolition debris; or
cleanconstruction or demolition debris: Duringthe inspectionopendumpingon thesitewas
observedcausinglitter andthedepositionofgeneralorcleanconstructionordemolitiondebris.

Item #6(21)(d)(1): Conduct anywaste-storage,waste-treatment,or waste-disposaloperation:
Without a permit; Item #6(21)(dI(2): Conduct any waste-storage,waste-treatment, or
waste-disposaloperation: In violation ofany regulations or standardsadoptedby theBoard:
Dueto the volume andtypeofwasteobserved,themannerin whichit wasplacedandthelocation,
it canbe assumedthat thewastewasnot generatedon siteandwastransportedonto thd site for the
purpose ofdisposal. During the inspectionviolationsofregulationsandstandardswere observed.
Thereis no record thatMr. Kamarasywasissueda pemiitby theAgencyto conductawaste-
storage,waste-treatment,or waste-disposaloperation.

Item #7(21)(e):Dispose,treat, store, or abandonanywaste,or transport any wasteinto the
Stateat/to sitesnot meetingrequirements oftheAct: Violations ofthis sectionoftheAct were
observedduring the inspection.

Item #10(812.100(a):Failure to submit an application for a permit to developandoperatea
landfill; Item #15(807.201):Failure to obtain a DevelopmentalPermit to operatea solid
wastemanagementsite; Item #15(807.202):Failure to obtainan Operational Permit to
operatea solid wastemanagementsite: There is no record that Mr. Kamarasy hassubmittedor
receivedapermit to developor operatea landfill or to developor operatea solid waste
managementsite.
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SITE SKETCH I

DateOf Inspection: March 25, 20204 Inspector: Don Terry

Site Code: 077 809 5036 County: Jackson

Site Name: Makanda / Egon Kamarasy Time: 2:32pm 2:35 pm

Not Drawn to Scale
All locationsareapproximate
0 indicatesapprox. location& directionofphotos fN
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
Open Dump Inspection Checklist

LPc#:
Makanda I Egon Kamarasy

County: Jackson
Location/Site Name:
Date: 0312512004 Time: From 2:32 pm
Inspector(s): Don Terry
No. of Photos Taken: # 1
Interviewed: no one at site

SECTION DESCRIPTION VIOL

ILLINOIS ENVIRONMENTAL PROTECTION ACT REQUIREMENTS

1. 9(a) CAUSE, THREATEN OR ALLOW AIR POLLUTION IN ILLINOIS El
2. 9(c) CAUSE OR ALLOW OPEN BURNING El
3. 12(a) CAUSE, THREATEN OR ALLOW WATER POLLUTION IN ILLINOIS El
4. 12(d) CREATE A WATER POLLUTION HAZARD El
5. 21(a) CAUSE OR ALLOW OPEN DUMPING

6. 21(d)
CONDUCTANY WASTE-STORAGE, WASTE-TREATMENT, OR WASTE- DISPOSAL
OPERATION:

(1) WIthout a Permit

(2) In Violation of Any Regulations or Standards Adopted by the Board

7. 21(e)
DISPOSE, TREAT, STORE, OR ABANDON ANY WASTE, OR TRANSPORT ANY
WASTE INTO THE STATE AT/TO SITES NOT MEETING REQUIREMENTS OF ACT

8. 21(p)
CAUSE OR ALLOW THE OPEN DUMPING OF ANY WASTE IN A MANNER WHICH RESULTS IN
ANY OF THE FOLLOWING OCCURRENCES AT THE DUMP SITE:

(1) Litter

(2) Scavenging El
(3) Open Burning El
(4) DeposItion_of Waste in_Standing_or_Flowing_Waters El
(5) Proliferation of Disease Vectors El
(6) Standing or Flowing Liquid Discharge from the Dump Site El

t>s

077 809 5036 Region: 7 - Marion

To 2:35 pm Previous Inspection Date: 12/05/2003
Weather: 72°F-- partly cloudy with moderate winds

Est. Amt. of Waste: 110 yds3 Samples Taken: Yes #
Complaint #: 2004-002

Responsible Party
Mailing Address(es)
and Phone
Number(s):

Egon Kamarasy
474 Egret Lake Rd
Carbondale, IL 62901

__No~

Revised06/18/2001 (Open Dump - 1)



LPC# 0778095036
Inspection Date: 03/25/2004

(7)
Deposition of General Construction or Demolition Debris; or Clean Construction or
Demolition Debris

9. 55(a) NO PERSON SHALL:

(1) Cause or Allow Open Dumping of Any Used or Waste Tire E~l
(2) Cause or Allow Open Burning of Any Used or Waste Tire L:I

35 ILLINOIS ADMINISTRATIVE CODE REQUIREMENTS
SUBTITLE 0

10. 812.101(a)
FAILURE TO SUBMIT AN APPLICATION FOR A PERMIT TO DEVELOP AND
OPERATE A LANDFILL

11. 722.111 HAZARDOUS WASTE DETERMINATION El
12. 808.1 21 SPECIAL WASTE DETERMINATION El

13. 809.302(a)

ACCEPTANCE OF SPECIAL WASTE FROM A WASTE TRANSPORTER WITHOUT A
WASTE HAULING PERMIT, UNIFORM WASTE PROGRAM REGISTRATION AND
PERMIT AND/OR MANIFEST

El

OTHER REQUIREMENTS

14.
APPARENT VIOLATION OF: (LI) PCB; (0) CIRCUIT COURT
CASE NUMBER: ORDER ENTERED ON:

El

15. OTHER: 807.201 Developmental Permit & 807.202 Operational Permit

El
El
El
El

.~.

El

Signature of Inspe9’àr(s)
Informational Notes
1. [illinoisJ Environmental Protection Act 415 ILCS 514.
2. Illinois Pollution Control Board: 35 III. Adm. Code, Subtitle C.
3. Statutory and regulatory references herein are provided for convenience only and should not be construed as legal

conclusions ofthe Agency or as limiting the Agency’s statutory or regulatory powers. Requirements of some statutes
and regulations cited are in summary format. Full text of requirements can be found in references listed in 1. and 2.
above.

4. The provisions of su•bsectio.n (p) of Section 21 of the [Illinois] Environmental Protection Actshall be enforceable either
by administrative citation under Section 31.1 of the Actor by complaint under Section 31 of the Act.

5. This inspection was conducted in accordance with Sections 4(c) and 4(d) of the [Illinois] Environmental Protection Act:
415 ILCS 5/4(c) and (d).

6. Items marked with an “NE” were not evaluated at the time of this inspection.

Revised06/18/2001 (OpenDump-2)



DIGITAL INSPECTION PHOTOS

Date: March 25, 2004 J Site#: 077 809 5036 County: JACKSON

Time: 2:32pm SiteName: Makanda/ EgonKainarasy

Photographtakenby:
DonTerry

COMMENTS: Picturestakentoward:

East

PHOTO FILE NAME:

0778095036-03252004-01

No Photo

Date:

Time:

Photographtakenby:

COMMENTS: Picturestakentoward:

PHOTO FILE NAME:



NARRATIVEINSPECTIONREPORTDOCUMENT
OPENDUMPSITE~

DateofInspection: December5, 2003 Inspector: Don Terry

-~— — - - ~7~7 C~(se, ~‘ IV) .~ I~’.~ 4-.... T.-....1.-.......,
~iLe ‘..oue; ~ii / oui .~i.3u ~uu11Ly.

SiteName: Makanda/ EgonKamarasy Time: 9:10am— 9:15 am

Location: Easternendof StarvationAcresRd Owner ofProperty: EgonKamarasy

ApproximateVolumeof Wasteat site: 100 cu/yds GPS: N 370 40.580 W 089°15.105

GENERAL REMARKS

During theabovedateandtime, I conductedaninspectionofthe sitelisted above. This inspection
wasmadeasafollow up to a reportmadeto this office by JacksonCountyHealthDepartmentstaff.
Accordingto theJacksonCountyAssessor’sOffice, the siteis ownedby EgonKamarasyof474
EgretLakeRd, Carbondale,IL 62901. I wasaccompaniedon this inspectionby Matt Charlesa
Sanitarianat theJacksonCountyHealthDepartment.Theweatherconditionsat thetime ofthe
inspectionwere:cloudy,with rain/snowdrizzleandatemperatureof about35°F.

I droveeaston StarvationAcresRoad. I observeda sectionof darkwoodpanelinglying on the
north sideoftheroad about100 feetwestofthegatewewereapproaching. Theroadendedat this
gatewhich openedintoa pasturecontainingalake(Photo#4, seesketch)andseveralhorses. A
signwith “Welcometo BittersweetFarm, 457-6167”waspostedat thegatealongwith a“No
Trespassing”sign (Photo#1, seesketch). After checkingthephonebook,I foundthatthe phone
number457-6167is listedto thenameEgonKamarasyat 474EgretLakeRd, Makanda,IL 62958.

I did notenterthepropertyandconductedmy inspectionfrom thegate.

Fromthe gateI observedalargedebrispile approximately100 cu/ydsin volume (Photos#2 and
#3, seesketch). It appearedto consistof construction/ demolitiondebrisconsolidatedfrom off
siteandincluded:dimensionallumber,dark paneling,metal siding andothermaterialsnot readily
identifiablefrom my location.

My inspectionendedat approximately9:15 am.



Page2
077 809 5036
Makanda/ EgonKamarasy
December5, 2003

Violations Observed:

Item #5(21)(a): Causeor allow opendumping; Item #S(2l)(p)(1and 7~:Causeor allow the
opendumping ofanywastein a mannerwhich results in any of thefollowing occurrencesat
the dump site: (1) Litter; (7) Depositionofgeneralconstruction or demolition debris; or
cleanconstruction or demolition debris: Duringtheinspectionopendumpingon thesitewas
observedcausinglitter andthe depositionof generalor cleanconstructionordemolitiondebris.

Item #6(21)(d)(1’): Conduct any waste-storage,waste-treatment,or waste-disposaloperation:
Without a permit; Item #6(21’)(d)(2): Conduct anywaste-storage,waste-treatment,or
waste-disposaloperation: In violation of any regulationsorstandards adoptedby theBoard:
Dueto thevolumeandtypeofwasteobserved,themannerin whichit wasplacedandthelocation,
it canbe assumedthat thewastewasnot generatedon siteandwastransportedonto the site for the
purposeofdisposal.Duringthe inspectionviolationsofregulationsandstandardswereobserved.
Thereis no recordthat Mr. Kamarasywasissuedapermitby theAgencyto conductawaste-
storage,waste-treatment,or waste-disposaloperation.

Item #7(21)(e):Dispose,treat, store, or abandonanywaste,or transport anywasteinto the
Stateat/to sitesnot meetingrequirements ofthe Act: Violations ofthis sectionoftheAct were
observedduring the inspection.

Item #10(812.101)(a):Failure to submit an application for a permit to developand operate a
landfill; Item #15(807.201):Failure to obtain aDevelopmentalPermit to operatea solid
wastemanagementsite; Item #15(807.202):Failure to obtain an Operational Permit to
operatea solid wastemanagementsite: Thereis no recordthatMr. Kamarasyhassubmittedor
receivedapermitto developoroperatea landfill or to developor operateasolidwaste
managementsite. -



ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY
Open Dump Inspection Checklist

County: Jackson - LPC#: 077 809 5036

Location/Site Name: Makanda I Egon Kamarasy
Date: 12/05/2003 Time: From 9:10am
Inspector(s): Don Terry

No. of Photos Taken: # 4

Interviewed: no one at the site

Responsible Party
Mailing Add ress(es)
and Phone
Number(s):

To 9:15 am Previous Inspection Date:
Weather: rainy/snow,cloudy - 31°F

Est. Amt. of Waste: 100 yds3 Samples Taken: Yes #

Complaint #: 2004-002

Region: 7 - Marion

No~

Egon Kamarasy
474 Egret Lake Rd
Carbondale IL 62901

SECTION DESCRIPTION VIOL

ILLINOIS ENVIRONMENTAL PROTECTION ACT REQUIREMENTS

1. 9(a) CAUSE, THREATEN OR ALLOW AIR POLLUTION IN ILLINOIS El
2. 9(c) CAUSE OR ALLOW OPEN BURNING LI
3. 12(a) CAUSE, THREATEN OR ALLOW WATER POLLUTION IN ILLINOIS El
4. 12(d) CREATE A WATER POLLUTION HAZARD El
5. 21(a) CAUSE OR ALLOW OPEN DUMPING

6. 21(d)
CONDUCT ANY WASTE-STORAGE,WASTE-TREATMENT, OR WASTE- DISPOSAL
OPERATION:

(1) Without a Permit

(2) In Violation of Any Regulations or Standards Adopted by the Board

7. 21(e)
DISPOSE, TREAT, STORE, OR ABANDON ANY WASTE, OR TRANSPORT ANY
WASTE INTO THE STATE AT/TO SITES NOT MEETING REQUIREMENTS OF ACT

8. 21(p)
CAUSE OR ALLOW THE OPEN DUMPING OF ANY WASTE IN A MANNER WHICH RESULTS
IN ANY OF THE FOLLOWING OCCURRENCES AT THE DUMP SITE:

(1) Litter

(2) Scavenging El
(3) Open Burning El
(4) Deposition of Waste in Standing or Flowing Waters El
(5) Proliferation of Disease Vectors - El
(6) Standing or Flowing Liquid Discharge from the Dump Site El

Revised06/18/2001 (OpenDump - 1)



LPC# 0778095036
Inspection Date: 12/05/03

(7)
Deposition of General Construction or Demolition Debris; or Clean Construction or
Demolition Debris

9. 55(a) NO PERSON SHALL: -

- (1) Cause or Allow Open Dumping of Any Used or Waste Tire El
- (2) Cause or Allow Open Burning of Any Used or Waste Tire El

35 ILLINOIS ADMINISTRATIVE CODE REQUIREMENTS
SUBTITLE G

10. 812.101(a)
FAILURE TO SUBMIT AN APPLICATION FOR A PERMIT TO DEVELOP AND
OPERATE A LANDFILL

11. 722.111 HAZARDOUS WASTE DETERMINATION El
12. 808.121 SPECIALWASTE DETERMINATION El

13. 809.302(a)

ACCEPTANCE OF SPECIAL WASTE FROM A WASTE TRANSPORTER WITHOUT A
WASTE HAULING PERMIT, UNIFORM WASTE PROGRAM REGISTRATION AND
PERMIT AND/OR MANIFEST

El

OTHER REQUIREMENTS

14.
APPARENT VIOLATION OF: (El) PCB; (LI) CIRCUIT COURT
CASE NUMBER: ORDER ENTERED ON:

El

15. OTHER: 807.201,807.202

El
El
El
El

nspector(s)
Informational Notes
1. [Illinois] Environmental Protection Act: 415 ILCS 5/4.
2. Illinois Pollution Control Board: 35 Ill. Adm. Code, Subtitle G.
3. Statutory and regulatory references herein are provided for convenience only and should not be construed as legal

conclusions of the Agency or as limiting the Agencys statutory or regulatory powers. Requirements of some statutes
and regulations cited are in summary format. Full text of requirements can be found in references listed in 1. and 2.
above.

4. The provisions of subsection (p) of Section 21 of the [Illinois] Environmental Protection Act shall be enforceable either
by administrative citation under Section 31.1 of the Act or by complaint under Section 31 of the Act.

5. This inspection was conducted in accordance with Sections 4(c) and 4(d) of the [Illinois] Environmental Protection Act:
415 ILCS 5/4(c) and (d).

6. Items marked with an “NE” were not evaluated at the time of this inspection.

El

Revised06/18/2001 (OpenDump - 2)



DIGITAL INSPECTION PHOTOS

Date: December5, 2003 f Site#: 077 809 5036 County: JACKSON

Time: 9:12am SiteName: Makanda/ EgonKamarasy

Photographtakenby:
DonTerry

COMMENTS:Picturestakentoward:

East

PHOTO FILE NAME:

0778095036-12052003-01

Date:December5, 2003

Time: 9:13am

Photographtakenby:
DonTerry

COMMENTS:Picturestakentoward:

East

PHOTO FILE NAME:

0778095036-12052003-02



DIGITAL INSPECTION PHOTOS

Date: December5, 2003 Site #: 077 809 5036 County: JACKSON

Time: 9:14 am SiteName: Makanda/ EgonKamarasy -

Photographtakenby:
DonTerry

COMMENTS: Picturestakentoward:

East

PHOTO FILE NAME:

0778095036-12052003-03

Date:December5, 2003

Time: 9:14am

Photographtakenby:
Don Terry

COMMENTS:Picturestakentoward:

Southeast

PHOTO FILE NAME:

0778095036-12052003-04



JACKSON COUNTY HEALTH DEPARTMENT

IN TilE MATTER OF:

077812 5013/JacksonCounty
Carbondale I Egon Kamarasy
COMPLIANCE FILE

Respondent.

AFFIDAVIT

Affiant, DonTerry, beingfirst duly sworn, voluntarilydeposesandstatesasfollows:

1. Affiant is a field inspectoremployedby JacksonCountyHealthDepartmentand
hasbeensoemployedat all timespertinenthereto. . -

2. On March25,2004,betweenthehoursof2:25 pmand2:30 pm, Affiant
conductedaninspectionofthe opendumpsiteknownasCarbondale/Egon
Kamarasy,JacksonCounty,Illinois.

3. Affiant inspectedsaidopendumpsiteby anon-siteinspection.

4. As aresultoftheactivitiesreferredto in Paragraphs2 and3 above,Affiant
completedtheInspectionReportform attachedheretoandmadeaparthereof,
which,to thebestofAffiant’s knowledgeandbelief, is anaccuraterepresentation
ofAffiant’s observationsandfactualconclusionswith respectto saidEgon
Kamarasy,Carbondale,Illinois, opendumpsite.

Don Terry
SolidWasteInspector

SubscribedandSwornTo beforeme
this ~ dayof1v”C\i~

I

‘OFFICIALSEAL’
___~J~-,___ -~--,~-,,--- -. -

TRACY L. HARTUNG
NOTARY PUBUC, STATE OF ILUNOIS
MYOM~US~ONEXP~ESO~!2OO6

—

j

A

2004



NARRATIVEINSPECTIONREPORTDOCUMENT
OPENDUMP SITE .

-

DateofInspection: March 25, 2004 Inspector: DonTerry

SiteCode: 077812 5013 County: Jackson

SiteName: Carbondale/EgonKamarasy Time: 2:25 pm— 2:30 pm

Location: 786 GreenRidgeRd Owner ofProperty: EgonKamarasy

VolumeofWasteat site: 10 cu/ yds - GPS: N 37°40.869 W 089°16.646

GENERALREMARKS I
Duringthestateddateandtime, I conductedaninspectionofthesite listed above. This inspection
wasmadeasafollow up to aninspectionmadeofthis siteonMarch 11, 2004. Weather~onditions
atthetimeoftheinspectionwere:cloudy,windy with thetemperatureabout72°F.

Accordingto theJacksonCountyAssessor’sOffice, thesite is ownedby EgonKamarasyof474
EgretLakeRd, Carbondale,IL.

Uponarrival atthe siteI observedapile ofdebrisin thesamegenerallocationason my inspection
visit ofMarch 11, 2004(Photos#1 — #5, Seesketch). The debrispile appearedto havebeen
reducedin volumeby openburning.

Within thispile I observedlandscapewaste,dimensionallumber,andwhat appearedto bemetal
framesfrom furniture. I alsoobservedmetalfenceposts,theremainsof whatappearedto bea
window air conditioner,sectionsoflaminatecountertops,metal cansandothermaterialsnot easily
identifiable(Photos#1 — #5, Seesketch). Mostof this materialwascharredfrom burning.

My inspectionendedat approximately2:30pm.



Page2
077812 5013
Carbondale I Egon Kamarasy
March 25,2004

Continuing Violations Observed:

Item #1(9)(a):Cause,threaten or allow air pollution in Illinois; Item #2(9)(c): Causeor
allow openburning; Item #8(2fl(p)(3): Causeor allow theopendumping ofany wastein a
mannerwhich results in any ofthe following occurrencesat thedump site: (3) Open
Burning: During the inspection,evidenceoftheopenburningofwastewasobserved.

Item #5(21)(a): Causeor allow opendumping; Item #8(21)(p)(1&7): Causeor allow the
opendumping ofanywastein a mannerwhich results in any ofthe following occurrencesat
thedump site: (1) Litter and (7)Depositionofgeneralconstruction or demolition debris; or
clean construction or demolition debris: During the inspection,theopendumpingofwaste
resultingin litter andthedepositionofgeneralconstructionordemolitiondebriswasobserved.

Item #6(21)(d)(1): Conduct anywaste-storage,waste-treatment,or waste-disposaloperation:
Without a permit; Item #6(21)(d)(2): Conduct anywaste-storage,waste-treatment,or
waste-disposaloperation: In violation ofany regulations or standardsadoptedby theBoard:
Thereis no recordofthepropertyownerhavingreceivedapermitfrom theAgencyto conducta
waste-storage,waste-treatmentor waste-disposaloperation. Also, duringtheinspection,violations
ofstandardsandregulationswereobserved.

Item #7(21)(e):Dispose,treat, store, or abandonanywaste,or transportany wasteinto the
Stateat/to sitesnot meetingrequirements oftheAct: Duethe locationofthe siteandthetype
andamountofdebrisobserved,it wouldbereasonableto assumethatthewastewastransportedto
thesite from anotherlocationfor thepurposeofdisposal.

Item #9(55)(a)(1): Nopersonshall: Causeor allow open dumping ofany usedor wastetire;
Item #10(812.lOfl(a):Failure to submit an application for a permit to developand operate a
landfill: During theinspection,theopendumpingofwastetireson thesitewasobserved.



OPENDUMPINSPECTION
SITE SKETCH

~— ~

DateOf Inspection: March25, 2004 • Inspector: Don Terry

SiteCode: 077 812 5013 County:Jackson

Site Name: Carbondale/ EgonKainarasy Time: 2:25 pm — 2:30 pm
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NARRATIVEINSPECTIONREPORTDOCUMENT
OPENDUMP SITE

~

Dateof Inspection: March 11, 2004 Inspector: Don Terry

Site Code: 077 812 5013 County: Jackson

SiteName: Carbondale/ EgonKamarasy Time: 11:05am— 11:15 am

Location: 786 GreenRidgeRd Owner ofProperty: EgonKamarasy

Volume ofWasteat site: 16 Cu! yds GPS: N 37°40.869 W 089°16.646

GENERAL REMARKS

During thestateddateandtime, I conductedan inspectionofthesite listed above. This inspection
wasmadeasafollow up to a complaintmadeto thisoffice by amemberoftheJacksonCounty
HealthDepartmentstaff. Weatherconditionsat thetime oftheinspectionwere: sunny,windy with
thetemperatureabout40°F.

Accordingto theJacksonCountyAssessor’sOffice, thesite is ownedby EgonKamarasyof474
EgretLakeRd, Carbondale,IL

Uponarrival at thesiteI observedalargepile ofdebris(Photos#1,#2, #3 & #5, Seesketch).
Within thispile I observedlandscapewaste,two couches,two mattresses,pallets,plasticitems,
charredwire and othermaterialsnot readilyidentifiable. To thenorthofthe debrispile I observed
threewastetiresthathadbeenopendumped(Photos#2 & #5, Seesketch).

I alsoobservedin andaroundthedebrispile, evidenceofpreviousburning, including: charred
dimensionallumber,wall board,metal,mattressspringsandearth. I alsoobservedashat the
bottomofthepile (Photos#4, #5 & #6, Seesketch)

I observedanindividualto my east,approximately30 yardsawaywho appearedto be clearing
brush. I approachedthis individual andaskedhimhis name. HeidentifiedhimselfasJamesTaylor.
I askedif he wastheownerofthepropertyon whichthe debrispile waslocated. He told meno,
theownerwasEgonKamarasyfor whom heworked.

(7/



Page2
077 812 5013
Carbondale/ Egon Kamarasy
March 11, 2004

I askedhim if he knewanythingaboutthedebrispile. Hesaidyesandexplainedthat hewastold by
Mr. Kamarasyto addbrushto thepile andthenburnit. I explainedthattheburningofdebris
includingthetires lying to thesideofthepile wasnot permissiblein Illinois.

I statedto Mr. Taylorthathewasnot to burnthepile andthatif he did he couldbeheld responsible
for openburningandopendumpingunderIllinois law andthat thoseviolationscarrycivil penalties
beginningat $1500peroffence.

BeforeleavingI gaveMr. Taylor my businesscardandaskedhim to haveMr. Kamarasycall meto
discussthis situation.

My inspectionendedatapproximately11:15 am.

ViolationsObserved:

Item #1(9)(a): Cause,threaten or allow air pollution in Illinois; Item #2(9)(c): Causeor
allow open burning; Item #8(2l)(p)(3): Causeor allow the opendumping ofanywastein a
mannerwhich results in any of thefollowing occurrencesat thedump site: (3) Open
Burning: Duringtheinspection,evidenceoftheopenburningofwastewasobserved.

Item #5(21)(a): Causeor allow opendumping; Item #8(21)(n)(1&7): Causeor allow the
opendumping of anywastein a mannerwhich results in any of thefollowing occurrencesat
thedump site: (1) Litter and (7) Depositionofgeneralconstruction or demolition debris; or
clean constructionor demolition debris: During theinspection,theopendumpingofwaste
resultingin litter andthedepositionofgeneralconstructionor demolitiondebriswasobserved.

Item #6(21)(d)(1): Conduct any waste-storage,waste-treatment,or waste-disposaloperation:
Without a permit; Item #6(21)(d)(2): Conduct any waste-storage,waste-treatment,or
waste-disposaloperation: In violation of any regulations or standards adoptedby the Board:
Thereis no recordofthepropertyownerhavingreceiveda permit from theAgencyto conducta
waste-storage,waste-treatmentor waste-disposaloperation. Also, duringthe inspection,violations
ofstandardsandregulationswereobserved.
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Item #7(21)(e):Dispose,treat, store, or abandonanywaste,or transport anywasteinto the
Stateat/to sitesnot meetingrequirements of theAct: Duethelocationofthesiteandthetype
andamountofdebris observed,it wouldbe reasonableto assumethatthewastewastransportedto
thesite from anotherlocationfor thepurposeof disposal.

Item #9(55)(a)(1): No personshall: Causeor allow opendumping ofany usedor wastetire;
Item #10(812.101)(a):Failure to submit an application for a permit to developand operatea
landfill: Duringtheinspection,theopendumpingofwastetireson thesitewas observed.



ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY
OpenDump Inspection Checklist

County: Jackson 077 8125013

Location/Site Name:
Date: 03/11/2004 Time: From 11:05 am To 11:15 am Previous Inspection Date: 06/24/2002

Inspector(s): Don Terry Weather: 40°F—sunny and windy

No. of Photos Taken: # 6 Est. Amt. of Waste: 16 yds3 Samples Taken: Yes # No ~

Interviewed: James.Taylor Complaint #: 2004-057

SECTION DESCRIPTION VIOL

ILLINOIS ENVIRONMENTAL PROTECTION ACT REQUIREMENTS

1. 9(a) CAUSE, THREATEN OR ALLOW AIR POLLUTION IN ILLINOIS

2. 9(c) CAUSE OR ALLOW OPEN BURNING

3. 12(a) CAUSE, THREATEN OR ALLOW WATER POLLUTION IN ILLINOIS LI
4. 12(d) CREATE A WATER POLLUTION HAZARD LI
5. 21 (a) CAUSE OR ALLOW OPEN DUMPING

6. 21(d)
CONDUCT ANY WASTE-STORAGE, WASTE-TREATMENT, OR WASTE- DISPOSAL
OPERATION:

(1) Without a Permit

(2) In Violation ofAny Regulations or Standards Adopted by the Board Z

7. 21(e)
DISPOSE, TREAT, STORE, OR ABANDON ANY WASTE, OR TRANSPORT ANY
WASTE INTO THE STATE ATITO SITES NOT MEETING REQUIREMENTS OF ACT

8. 21(p)
CAUSE OR ALLOW THE OPEN DUMPING OF ANY WASTE IN A MANNER WHICH RESULTS IN
ANY OF THE FOLLOWING OCCURRENCES AT THE DUMP SITE:

(1) Litter

~________ (2) Scavenging LI
(3) Open Burning

(4) Deposition of Waste in Standing or Flowing Waters U
(5) Proliferation of Disease Vectors E
(6) Standing or Flowing Liquid Discharge from the Dump Site LI

LPC#:

Carbondale I Egon Kamarasy

Region: 7 - Marion

Responsible Party
Mailing Address(es)
and Phone
Number(s):

Egon Kamarasy
474 Egret Lake Rd
Carbondale, IL 62901

Revised06/18/2001 (OpenDump - 1)



LPC# 0778125013
Inspection Date: 03/11/2004

(7)
Deposition of General Construction or Demolition Debris; or Clean Construction or
Demolition Debris

9. 55(a) NO PERSON SHALL: .

(1) Cause orAllow Open Dumping of Any Used or Waste Tire

- — — — (2) Cause or Allow Open~Burn~p ~ .L
35 ILLINOIS ADMINISTRATIVE CODE REQUIREMENTS

- LI —

10. 812.1 01(a)

SUBTITLE G
FAILURE TO SUBMIT AN APPLICATION FOR A PERMIT TO DEVELOP AND
OPERATE A LANDFILL

11. 722.111 HAZARDOUS WASTE DETERMINATION LI
12. 808.121 SPECIAL WASTE DETERMINATION UI

ACCEPTANCE OF SPECIAL WASTE FROM A WASTE TRANSPORTER WITHOUT A
WASTE HAULING PERMIT, UNIFORM WASTE PROGRAM REGISTRATION AND LI

13.1809.302(a)IPERMITAND/ORMANIFEST ~ ~

.~.... ... .. OTHER REQUIREMENTS . __ .~

Informational Notes

APPARENT VIOLATION OF: (LI) PCB; (LI) CIRCUIT COURT
CASE NUMBER: ORDER ENTERED ON:

Signature~9fInspector(s)

1. {lIlinoisJ Environmental Protection Act: 415 ILCS 5/4.
2. Illinois Pollution Control Board: 35 III. Adm. Code, Subtitle G.
3. Statutory and regulatory references herein are provided for convenience only and should not be construed as legal

conclusions of the Agency or as limiting the Agency’s statutory or regulatory powers. Requirements of some statutes
and regulations cited are in summary format. Full text of requirements can be found in references listed in 1. and 2.
above.

4. The provisions of subsection (p) of Section 21 of the [lltinoisj Environmental Protection Act shall be enforceable either
by administrative citation under Section 31.1 of the Act or by complaint under Section 31 of the Act.

5. This inspection was conducted in accordance with Sections 4(c) and 4(d) of the [Illinois] Environmental Protection Act:
415 ILCS 5/4(c) and (d).

6. Items marked with an “NE’ were not evaluated at the time of this inspection.

Revised06/18/2001 (OpenDump - 2)



Digital Inspection Photo Sheet

Date: March 11, 2004 Site #: 077 812 5013 County: Jackson

11:08 am -~ Site Name: Carbondale I Egon KamarasyTime:

Photo taken by:
Don Terry

Comments —

Photo taken towards:

Northwest

Photo File Name:

0778125013-03112004-01

)z ~ J/

.,.

Date: March 11, 2004

Time: 11:08am
Photo taken by:
Don Terry

Comments —

Photo taken towards:

Southwest

Photo File Name:

0778125013-03112004-02

P



Digital Inspection Photo Sheet

Date: March 11, 2004 Site #: 077 812 5013 County: Jackson

Time: 11:09am Site Name: Carbondale I Egon Kamarasy

FPhoto taken by:
Don Terry

Comments —

Photo taken towards:

Southeast

Photo File Name:

0778125013-03112004-03

Date: March 11, 2004

Time: 11:09am
Photo taken by:
Don Terry

Comments —

Photo taken towards:

Southeast

Photo File Name:

0778125013-03112004-04



Digital Inspection Photo Sheet

Date: March 11, 2004 Site #: 077812 5013 County: Jackson

Time: 11:10 am Site Name: Carbondale I Egon Kamarasy

Photo taken by:

Don Terry

Comments —

Photo taken towards:

North

Photo File Name:

0778125013-03112004-05

Date: March 11,2004

Time: 11:10am
Photo taken by:
Don Terry

Comments —

Photo taken towards:

North

Photo File Name:

0778125013-03112004-06 . (



NARRATIVEINSPECTIONREPORTDOCUMENT
OPENDUMP SITE

~ -~.S

Date of Inspection: March 25, 2004 Inspector: Don Terry

Site Code: 077 812 5013 County: Jackson

SiteName: Carbondale/EgonKamarasy Time: 2:25 pm— 2:30pm

Location: 786 GreenRidgeRd Owner ofProperty: EgonKamarasy

Volume ofWasteat site: 10 cu / yds GPS: N 37°40.869 W 089°16.646

GENERAL REMARKS

During thestateddateandtime, I conductedan inspectionofthesite listed above. This inspection
wasmadeasa follow up to aninspectionmadeofthis siteonMarch 11, 2004. Weatherconditions
at thetime of theinspectionwere:cloudy,windy with thetemperatureabout72°F.

Accordingto theJacksonCountyAssessor’sOffice, thesiteis ownedby EgonKamarasyof474
EgretLakeRd, Carbondale,IL.

Uponarrival atthesiteI observedapile ofdebrisin thesamegenerallocation as onmy inspection
visit ofMarch 11, 2004 (Photos#1— #5, Seesketch). The debris pile appearedto havebeen
reducedin volumeby openburning.

Within this pile I observedlandscapewaste,dimensionallumber,andwhatappearedto bemetal
framesfrom furniture. I alsoobservedmetalfenceposts,theremainsofwhatappearedto bea
window air conditioner,sectionsof laminatecountertops,metal cansand othermaterialsnoteasily
identifiable(Photos#1 — #5, Seesketch). Most ofthis materialwascharredfrom burning.

My inspectionendedat approximately2:30 pm.
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077 812 5013
CarbondaleI Egon Kamarasy
March 25, 2004

Continuing Violations Observed:

Item #1(9)(a): Cause,threaten or allow air pollution in Iffinois; Item #2(9)(c): Causeor
allow openburning; Item #8(21)(p)(3): Causeor allow theopendumping of anywastein a
mannerwhich results in any ofthefollowing occurrencesat thedump site: (3) Open
Burning: During the inspection, evidenceofthe openburningofwastewasobserved.

Item #5(21)(a): Causeor allow open dumping; Item #8(21)(p)(I&7): Causeor allow the
opendumping of anywastein a mannerwhich results in anyofthefollowing occurrencesat
the dump site: (1) Litter and (7) Depositionofgeneralconstruction or demolition debris; or
clean constructionor demolition debris: Duringthe inspection,the opendumpingofwaste.
resulting in litter andthedepositionofgeneralconstructionordemolitiondebriswasobserved.

Item #6(21)(d)(1): Conduct anywaste-storage,waste-treatment,or waste-disposaloperation:
Without a permit; Item #6(21)(d)(2): Conduct anywaste-storage,waste-treatment,or
waste-disposaloperation: In violation ofany regulationsor standardsadoptedby the Board:
Thereis no recordofthepropertyownerhavingreceivedapermitfrom theAgencyto conducta
waste-storage,waste-treatmentorwaste-disposaloperation. Also, during the inspection,violations
ofstandardsandregulationswereobserved.

Item #7’21)(e~:Dispose,treat, store, or abandonanywaste,or transport anywasteinto the
Stateat/to sitesnot meetingrequirementsoftheAct: Duethelocationofthe siteandthetype
and amountofdebrisobserved,it wouldbereasonableto assumethat thewastewastransportedto
thesite fromanotherlocationfor thepurposeofdisposaL

Item #9155~a)(1):Nopersonshall:Causeor allow opendumping of anyusedor wastetire;
Item #10(812.101)(a):Failure to submit an application for a permit to developand operate a
landfill: Duringthe inspection,theopendumpingofwastetireson the sitewasobserved.



ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
Open Dump Inspection Checklist

County: Jackson LPC#: 077 812 5013 Region: 7 - Marion

Location/Site Name: Carbondale I Egori Kamarasy

Date: 03/25/2004 Time: From 2:25 pm To 2:30 pm Previous Inspection Date: 03/11/2004

Inspector(s): Don Terry Weather: 72°F-- partly cloudy with moderate winds

No. of Photos Taken: # 5 Est. Amt. of Waste: 10 yds3 Samples Taken: Yes # No ~

Interviewed: no one at site Complaint #: 2004-057

Egon Kamarasy
Responsible Party 474 Egret Lake Rd
Mailing Address(es)
and Phone Carbondale, IL 62901
Number(s):

SECTION DESCRIPTION VIOL

ILLINOIS ENVIRONMENTAL PROTECTION ACT REQUIREMENTS

1. 9(a) CAUSE, THREATEN OR ALLOW AIR POLLUTION IN ILLINOIS

2. 9(c) CAUSE OR ALLOW OPEN BURNING

3. 12(a) CAUSE, THREATEN OR ALLOW WATER POLLUTION IN ILLINOIS E
4. 12(d) CREATE A WATER POLLUTION HAZARD 0
5. 21(a) CAUSE OR ALLOW OPEN DUMPING Z

6. 21(d)
CONDUCT ANY WASTE-STORAGE, WASTE-TREATMENT, OR WASTE- DISPOSAL
OPERATION:

(1) Without a Permit Z
(2) In Violation of Any Regulations or Standards Adopted by the Board

.

7. 21(e)
DISPOSE, TREAT, STORE, OR ABANDON ANY WASTE, OR TRANSPORT ANY
WASTE INTO THE STATE ATITO SITES NOT MEETING REQUIREMENTS OF ACT

8. 21(p)
CAUSE OR ALLOW THE OPEN DUMPING OF ANY WASTE IN A MANNER WHICH RESULTS IN
ANY OF THE FOLLOWING OCCURRENCES AT THE DUMP SITE:

(1) Litter

(2) Scavenging .

(3) Open Burning

(4) Deposition of Waste in Standing or Flowing Waters 0
(5) Proliferation of Disease Vectors 0
(6) Standing or Flowing Liquid Discharge from the DumpSite LI

Revised06118/2001 (OpenDump - 1)



LPC # 077 809 5036
Inspection Date: 03/25/2004

(7)
Deposition of General Construction or Demolition Debris; or Clean Construction or
Demolition Debris

9. 55(a) NO PERSON SHALL:

(1) Cause or Allow Open Dumping of Any Used or Waste Tire LI
(2) Cause or Allow Open Burning of Any Used or Waste Tire LI

35 ILLINOIS ADMINISTRATIVE CODE REQUIREMENTS
SUBTITLE G

10. 812.101 (a)
FAILURE TO SUBMIT AN APPLICATION FOR A PERMIT TO DEVELOP AND
OPERATE A LANDFILL

11. 722.111 HAZARDOUS WASTE DETERMINATION LI
12. 808.1 21 SPECIAL WASTE DETERMINATION LI

13. 809.302(a)

ACCEPTANCE OF SPECIAL WASTE FROM A WASTE TRANSPORTER WITHOUT A
WASTE HAULING PERMIT, UNIFORM WASTE PROGRAM REGISTRATION AND
PERMIT ANDIOR MANIFEST

LI

OTHER REQUIREMENTS

14.
APPARENTVIOLATION OF: ([I]) PCB; (0) CIRCUIT COURT
CASE NUMBER: ORDER ENTERED ON:

LI

15. OTHER: LI

LI
:__ LI

LI
LI
LI

I/i ~
~/4Vff

Signature of Inspeftor(s)
Informational Notes
1. [Illinois] Environmental Protection Act: 415 ILCS 5/4.
2. Illinois Pollution Control Board: 35 Ill. Adm. Code, Subtitle G.
3. Statutory and regulatory references herein are provided for convenience only and should not be construed as legal

conclusions of the Agency oras limiting the Agency’s statutory or regulatory powers. Requirements of some statutes
and regulations cited are in summary format. Full text of requirements can be found in references listed in 1. and 2.
above.

4. The provisions of subsection (p) of Section 21 of the [Illinois] Environmental Protection Act shall be enforceable either
by administrative citation under Section 31.1 of the Act or by complaint under Section 31 of the Act.

5. This inspection was conducted in accordance with Sections 4(c) and 4(d) of the [Illinois] Environmental Protection Act:
415 ILCS 5/4(c) and (d).

6. Items marked with an “NE” were not evaluated at the time of this inspection.

Revised06/18/2001 . (OpenDump - 2)



Digital Inspection Photo Sheet

Date: March 25, 2004 Site #: 0778125013 County: Jackson

Time: 2:26pm

Photo taken by:
Don Terry
Comments —

Photo taken towards:

South

Photo File Name:

0778125013-03252004-01

Date: March 25, 2004

Time: 2:26 pm
Photo taken by:
Don Terry
Comments —

Photo taken towards:

Southeast

Site Name: Carbondale I EQon Kamarasy

Photo File Name:

0778125013-03252004-02



Digital Inspection Photo Sheet

Date: March 25, 2004 Site #: 0778125013 County: Jackson

Time: 2:27 pm Site Name: Carbondale I E~onKamarasy

Photo taken by:
Don Terry

Comments —

Photo taken towards:

Southeast

Photo File Name:

0778125013-03252004-03

Date: March 25, 2004

Time: . 2:27 pm

Photo taken by:

Comments —

Photo taken towards:

Northeast

Photo File Name:

0778125013-03252004-04 (7~~



Digital Inspection Photo Sheet

Date: March 25, 2004 Site #: 077812 5013 County: Jackson

Time: 2:27 pm Site Name: Carbondale I Egon Kamarasy

Photo taken by:

Don Terry
Comments —

Photo taken towards:

Southeast

Photo File Name:

0778125013-03252004-05

Date:

Time:
Photo taken by: No Photo

Comments —

Photo taken towards:

r

Photo File Name:



L BEFORE THE ILLINOIS POLLUTION CONTROL
~ ~~C~VED
D’JM~1LJ CLERK’S OFFICE

[ COUNTY ~ ~

r vs. No. 2004-063EGON KAMARASY,

)[ Respondent.

MEMORANDUM SUPPORTING PETITION TO CONTEST
ADMINISTRATIVE CITATION

I

INTRODUCTION

TheCountyof Jackson(“County”) seeksto imposecivil penaltiesfor two (2) alleged

violationsoftheAct.

Mr. Kamarasydeniesthathis actionsviolatedthe Pollution Control Act. He further

deniesthat his actionsgaveriseto any “pollution”.

II

FACTUAL AND PROCEDURALBACKGROUND

On March 25, 2004, an inspectorfor the County,Don Terry, conductedan “on-site

inspection”of a site that he identified as the Makanda/Kamarasysite, locatedin Jackson

County,Illinois. Theinspectionlastedapproximatelythree(3) minutes,from 2:32 p.m. until

2:35 p.m. (SeeJaëksonCountyHealthDepartmentAffidavit of Don Terry, datedMarch 29,

2004, attachedasExhibit “A” to theAdministrativeCitation(“D. Terry Aff.”))

Mr. Terry’s NarrativeInspectionReport(hereinafter“Report”), submittedin support

of theAdministrativeCitationfiled by theCounty,statesthat thesiteinvestigationon March 25,

2004 was made“as a follow up to an inspection. . . done on December5, 2003.” (See

NarrativeInspectionReportDocumentOpenDump Site, attachedto Affidavit of Don Terry,

datedMarch 29,~2004, attachedasExhibit “A” to the Administrative Citation (“Narrative

Page 1
Memorandum Supporting Petition to Contest Administrative Citation



Report”) Howe~er,the Reportdoesnot give any accountof the December5 investigation.

Nor doesit say~whetherthat first inspectionresultedin any action beingtakenagainstMr.

Kamarasy,suchas the issuanceof a warning, which might havecontainedits own separate

termsfor compliance.

Mr. Terry is careful to say in this Report“I did not enterthe propertyand conducted

this follow-up inspectionfrom thegate.” (NarrativeReport) He thenalleges,from that vantage

point, “I observeda debrispile in approximatelythe samelocationas I had observedon

December5, 2003,” but thepile “appearedlarger” indicating, in his words, “more material

hasbeenopendumpedatthis locationsinceDecember5, 2003.”(NarrativeReport)

Theinspectorestimatedthesizeof thedebris pile on March 25 asbeing approximately

110 cubicyards~(NarrativeReport) Presumably,he alsoestimatedthevolume of thepile on

December5, 2003 But, he did not providedocumentationfrom theDecember5 inspection,to

showwhetherthatpreviousestimatewassmalleror larger.

Mr. Terry claimsthat thepile “appearedto consistof construction/demolitiondebris.”

(NarrativeReport) More specifically,he saidthat thepile contained(1) “dimensionallumber”,

(2) “dark paneling”, (3) “metal siding”, and (4) “other materialsnot readily identifiablefrom

my location.”(N~rrativeReport) He thenconcludesthat this debris musthavebeengenerated

off-siteandtran~p,ortedto this location,given thesizeofthepile. (Id.)

To documenttheseobservations,Mr. Terry took onephotograph,presumablyfrom the

gatewherehe was standing.(SeeOpenDump InspectionSite Sketch,attachedheretoas

Respondent’sExhibit “R-2”, andattachedto theAdministrativeCitationfiled by theCountyin

this case.) Thispjcture showsthat Mr. Terry was standingat a very substantialdistancefrom

the alleged“duttip”. From that distance,as thepicture clearly shows,a pile of material is

visible on thesitç~butit is impossibleto saywhatitems werein thepile.

Mr. Terry’s Reportstatesthat, on the basisof hispersonalobservation,he concluded

thefollowing violationsoccurred:(1) causingor allowing the opendumping; (2) causingor

allowing the op~.ndumping of any wastein a mannerthat_resultsin (a) litter and (b) the



depositionof generalconstructionor demolitiondebrisor cleanconstructionor demolition

debris,in violation of the Act; (3) conductinga waste-storage,wastertreatment,or waste-

disposaloperatidhwithouta properpermit; (4) conductinga waste-storage,waste-treatment,or

waste-disposaloperationin violation of “any regulationsor standardsadoptedby the Board;

(5) disposing,treating,storing or abandoningany wasteortransportingany wasteinto the

Statesator to sitesnotmeetingtherequirementsoftheAct; (6) failing to submitan application

for apermit to developandoperatea landfill; (7) failing to obtaina “DevelopmentalPermit” to

operatea solid wastemanagementsite; and (8) failing to obtain an “OperationalPermit” to

operateasolidwastemanagementsite (NarrativeReport)

On March 30, 2004, the Countyfiled an AdministrativeCitation with the Pollution

ControlBoardirithis cause.

TheAdmmistrativeCitationstatesa legalconclusionin its so-called“Facts” section,

namely that “[tflie facility is an opendump, operatingwithout an Illinois Environmental

ProtectionAgencyOperatingPermit.” This is improperbecausethecomplaintfails to allege

any of theunderlyingfactsnecessaryto support the legal conclusionsthat this was either a

“facility” oran ‘~pendump” in thesenseregulatedby thePollution ControlAct.

In partic~ilar,proving that the pile in questionwas an “open dump” is part of the

County’sprimafaciecasefor bothofthe chargesagainstMr. Kamarasy. Therefore,it cannot

be “fact,” until tl~isBoardsaysit is. Norcanit be simply be assertedas a conclusoryopinion

by theCounty’s~inspector.TheCountymustprovetheelementsof its primafacie case,not

merelyrecitethem

Furthernläre,it is a fact that neitherthe Citation, norany othercharginginstrument

from the CounW~accusesMr. Kamarasyof operatinga commercialdump site “facility”

without a 1icense~Therefore,one mustpresumethat eventhe County doesnot believethis

accusationby Mr. Terry wasa“fact”.

Thecitatioli documentchargesthat(1) “{t]he Respondenthascausedorallowedlitter at

thefacility in vi~51ationof 415 ILCS § S/2l(p)(l)”; and(2) “[t]he Respondenthascausedor



u allowed the depositionof generalconstructionor demolition, or clean constructionor

demolitiondebri~~in violation of 415ILCS § S/2l(p)(7).”

Thesechargesareimproperlystatedfor thesamereasonasdescribedabove. Theplain

languageof thePollutionControlAct requiresashowingthat thesite in questionwasan “open

dump”, in the precisesensethat “opendump” is definedin the Act, before showingthat it

“causedorallowedlitter,” or thatit “causedor allowedthedepositionof generalconstruction

ordemolition,or~cleanconstructionor demolitiondebris.”

TherespEndentfiled aPetition to ContestAdministrativeCitation. In it, he deniesthat

P his conductviola~dtheAct asalleged.
Mr. Kamarasywill testify, first of all, that thepile in questionwasplacedon his own

property. He w~Uexplainthatthepile containedthe brokendown partsand piecesof some

mobile homesthatwereabandonedby otherson propertythathe owns. He will furtherexplain

howthis pile catheto belocatedon thepropertyin question,assetoutbelow.

Mr. Kamarasyownsandoperatesa mobile homepark. It is a commonproblemthat

mobilehomeoWnerssometimesabandontheirmobilehomesat the mobile homepark when

theymove. The~iwner/operatorofthepropertyis thenleft with theproblemof disposingof

theseunwantedstructures.

Mr. Kan~arasywill testify and documentaryevidencewill show that the Illinois

Departmentof Public Health(“IDPH”), asa resultof its standardinspectionsconductedof

Mr. Kamarasy’&hiobilehomepark, orderedhim to removecertain abandonedand broken

mobile homesfrom themobilehomepark. Accordingto the IDPH, Mr. Kamarasywas not

permittedto leavetheabandonedhomesat themobile homeparkuntil he managedto sell or

recycletheusablepartsfrom thehomes.(SeeRespondent’sExhibit “R- 1”, a copy of which is

attachedhereto.)~

Mr. Kamarasyattemptedto comply with theIDPH directive. Hehadsomeopenspace

on landhe owned,~:called“BittersweetFarm”, which is locatedin MakandaTownship, abouta

halfmile from his~ownhomesteadandfarm locatedin PomonaTownship.



r
L Mr. Kama~asywill testify thathe relocatedtheabandonedmobile homestructuresand

L
materialsin questionto theBittersweetFarmsite. From there,workerscontinuedthework of

dismantlingtheStructures,separatingtherecyclablefrom thenon-recyclablematerials,in order

[~ to sellwhatevernaterialsfrom themobilehomeswerereusableanddisposeoftherest.

Mr. Karnarasywill further testify that, at the time, he thought,and hadeveryreasonto

believethathis actionswerelegalandnot in violation of eitherthe Litter ControlAct or the

Pollution ControlAct. Therewas nothing unlawful, he believed,aboutmoving the materials

from oneofhis propertiesin the areato another. And, theactof depositingthe debrison the

L BittersweetFarm site did not introducepollutants into the environment. Nor was Mr.

Kamarasyoperatingacommercialwastedump facility on BittersweetFarm, or allowing others

[ to dumpthere

Next, Mt~.iKamarasywill testify that thedebris pile was locatedapproximatelyfive

L hundred(500)feetfrom thegatewhereMr. Terry sayshe was standingwhenhe took his one

andonly photographon March 25, 2004. From that distance,Mr. Terry could not possibly

haveidentifiedthespecificitems in thedebrispile, suchasdarkpanelingand metal siding, that

he reportedto mive personallyobservedon his March 25, 2004 inspection. Nor doesthe

photographtak~nby Mr. Terry makeit possibleto identify, with the nakedeye, any such

L specificitems.

L Mr. Kaniàrasycanonly guessthat what Mr. Terry did wassimply assumethat all the

items that he idetitified duringhis previousinspectionof December5, 2003, werestill there.

Underlyingthata~sumptionis thefurtherconclusoryassumptionthat Mr. Kamarasyhaddone

nothingto addresstheproblemsthatMr. Terry hadpreviouslyidentifiedon December5.

TheCountywill presentno evidencethat Mr. Te~madea direct observationof the

L itemshepurportedto haveobservedon March 25, 2004. And, the County can presentno

evidenceto supJ~ortits conclusoryassumptionthat Mr. Kamarasyfailed to do anything to

alleviatetheproblemthatMr. Terryhadpreviouslyidentifiedon December5, 2003.



To thecbntrary,Mr. Kamarasywill testify that all of the metal parts from the mobile

homes(including all themetal-siding)had beenremovedfrom the debrispile and takenfor

recyclingby the~timeMr. Terry returnedfor his follow-up inspectionon March 25, 2004. As a

result,Mr. Terry’sReportwasdemonstrablyinaccuratein identifying metalsidingatthe site,

andshouldbeconsideredsuspectwith respectto all otherspecificitems that Mr. Terry claimed

tohaveidentified. In addition, Mr. Kamarasydenieshaving madefurther depositsof material

onthis site,afterhewaswarned,in a letter, datedJanuary9, 2004, that thedebrispile might be

unlawful. Duringthat time,thepile clearlywasdiminishedin size,not increased. In December

2003,Mr. Kamarasycontractedwith McMurphy Excavationto removethedebris and transport

it to alandfill. Theevidencewill showthat all of thematerialswereremovedfrom the siteand

properlydispos~dof by May 2004. (SeeRespondent’sExhibit “R-3”, a copy of which is

attachedhereto.~~

Mr. Kan~arasyhasno personalknowledgeupon which to deny that Mr. Terry did

inspectthesite~nDecember5, 2003. Mr. Terry did not contactMr. Kamarasy.Hedid not

requestpermissionfrom Mr. Kamarasyto enterthepropertyto makean inspection. No prior

noticewasgiven~toMr. Kamarasyconcerningtheinspection.And, Mr. Terry did not giveMr.

KamarasyacitatiOn,or evenanofficial warning,atthat time.

However, in January2004, Mr. Kamarasyreceiveda letter, datedJanuary9, 2004,

signed by Bart~’Hagston,CoordinatorSolid Waste Program,Jackson County Health

Department.(Se~Respondent’sExhibit “R-4”, acopyof which is attachedhereto.)Thatletter

statedthat “a representativeof the JacksonCounty HealthDepartment”“completed” an

investigationon tecember5, 2003andbelievedthathe foundseveralviolationsof theAct. The

violationsa11eged~’werestatedas follows: (1) causingor allowing the opendumpingof any

wastebecause‘~[e]videnceof wastewas observedopen dumpedat this site during the

inspection”;(2). conductinga waste-storage,waste-treatment,or waste-disposaloperation

without apermit grantedby theIEPA because“[n]o permitshavebeenissuedfor this waste

managementfacility”; (3) conductinga waste-storage,waste-treatment,or waste-disposal



operationin violation ofregulationsorstandardsadoptedundertheAct because“[n]o permits

havebeenissuedfor this waste-managementfacility”; (4) disposing,treating,storing or

abandoningany~iaste,or transportany wasteinto this Statefor disposal,treatment,storageor

abandonment,exceptat a site or facility that meetsthe requirementsof the Act and the

regulationsandstandardsthereunderbecause“[v]iolations of Boardregulationsaswell asthe

Act wereobservedatthetime oftheinspection”; (5) causingor allowing the opendumpingof

any wastein a mannerthat results in (a) litter and (b) depositionof generalconstructionor

demolition debrisorcleanconstructionordemolition debris; (6) developingand/oroperatinga

landfill without~receivinga DevelopmentalPermit from the IEPA “for a solid waste

managementsiteLát this location”; and (7) causingor allowing theuseor operationof a solid

wastemanagemehtsite for which a DevelopmentalPermit is requiredwithout an Operating

Permitissuedby’~theIEPA.

This letter,contained“an explanationoftheactivitiesthat theIllinois EPA and JCHD

believemayreso1~vethespecifiedviolations,includingan estimateofareasonabletimeperiodto

completethenecessaryactivities” and statedthat “resolution of theviolations mayrequirethe

involvementof ~Pprosecutorialauthority for purposesthat may include, amongothers, the

impositionof statutorypenalties”.

Thelette~tthenstatedthata writtenresponsemustbe submittedto the County Health

Departmentwithin 45 daysofMr. Kamarasy’sreceiptof theletter; thewritten response“must

addresseachviolationspecified.. . andincludefor eachanexplanationoftheactivities that wifi

be implemented~indthe time schedulefor thecompletionof that activity”; and, the written

response“will cbnstitutea proposedComplianceCommitmentAgreement(“CCA”), which

theCountyHea1th~Departmentwill reviewand eitheracceptorreject within 30 daysof receipt.

No timeperiodfOrcompletionof anyremediationactivitieswasgiven.

Theletter~ndedby sayingthat failing to respondtimely in writing wouldbe considered

a “waiver of the! opportunity to respondand to meet” and the County HealthDepartment



“may proceedwith areferral to theprosecutorialauthority”. Mr. Kamarasywasurgedto call

Mr. Terry with anyquestionsregardingthis matter.

In respon~eto thisNoticeofViolation, Mr. Kamarasydid call Mr. Terry on January15,

andthetwo ofthemdiscussedthecorrectiveactionsthat theCountyHealthDepartmentwanted

done.(SeeRespondent’sExhibit “R-5”, a copy of which is attachedhereto.) Mr. Kamarasy

will testify that hetold Mr. Terry that (a) he (Mr. Kamarasy)wasworking on removingthe

materialscomprisingthepile; (b) he hadalreadyarrangedfor a contractorto removeit; and (c)

he believedhecouldaccomplishthis objectiveby February13, 2004 Mr Kamarasywill

furthertestify that he understoodthatMr. Terry agreedto thisproposal,andthat Mr. Kamarasy

believedMr Terry wasactingwith theauthontyoftheCountyatthis time

By February 13, all of the metal from the site had beenremovedfor recyclingby

Michael Mays,P~rchieMays, LucasParrott,andDannyMorefield, individuals retainedby Mr

Kamarasyto dismantlethe mobile home structuresand recyclethe recyclablematenals

Unfortunately, the weatherdid not cooperatewith removingthe restof the debris. Mr.

McMurphy hadto wait for a “hardfreeze”to makeit possibleto gethis heavyequipmentinto

thefield in orderto loadthenon-reusablematerialsinto a truck for transportationto the county

landfill. Theweatherwasjustnotcoldenoughandthegroundwastoo wet andmuddyfor such

equipmentto accomplishthejob Mr McMurphy’s testimonyis expectedto corroboratethat

hewasunable,ot~believedthat he wasunable,to completethejob dueto theconditionsof the

weatherandthegrounduponwhichhis heavyequipmentwouldhaveto traversein orderto load

andhaulawayth~materialsfrom thesite.

When th~groundfinally dried enough,Mr. Kamarasyhad the restof the debris

removedto theJacksonCountylandfill. However,thisoccurredafterMarch 25, 2004 and was

too lateto preventhim from receivingtheCitationin this case

OnMarch~25,2004,Mr. Terry conductedhis three-minuteinspectionfrom thegate500

feetfrom thepile of matenalsand on March 29, 2004theAdministrativeCitationwas filed m

this case. No a.ttcmpt wasmadeby the County to contactMr. Kamarasyfollowing their



r
communicationsoccurringin Januaryto determinewhy moreof the pile hadnot beenremoved

L
orfor any otherreason.Mr. Terrydid not call or write Mr. Kamarasyor makeany inquiry to

determinewhy thematterhadnot beenresolvedto his satisfactionby March 25, somesix (6)

r weeksafterhebelievedMr Kamarasyhadpromisedto completethedisposal
Mr. Kamarasycontendsthat both he and the County were bound to honor this

r agreement,thatheintendedto honorit, and that he madeall reasonableefforts to comply with

its terms. However,hewaspreventedfrom fully complyingdueto circumstancesoutsideof his

reasonablecontrol.

I In addition,Mr Kamarasycontendsthat the debris pile he created,while perhaps
unsightly, wasnot an “open dump”, asthat term is defined in the Pollution Control Act,

III becausethenatureof thedebrisandthe mannerand locationin which it was depositeddid not

causethedebristo enterinto the environment,nor makeit likely that polluting materialswould

beemittedor discharged,orotherwisedisseminatedfrom thesite

r For similar reasons,Mr. Kamarasycontendsthathis debrispile did not constitutelitter,

asthat termis definedin theLitter ControlAct In fact,aplain readingoftheLitter Control Act

r showsthatMr Kamarasyactedlawfully in depositingthis materialon his ownland

Mr. Kam~rasyfinally contendsthatit wasaviolation of his due processrights and a

L violation of theSeparationof Powersprinciplefor him to be chargedwith two violationsfor

what amountsto~one(allegedly)wrongfulactof movingtheabandonedmobile home structures

to asiteon BittersweetFarmto be dismantled,recycledanddisposedoffrom there.

TheCountymakesno attemptto showthat therewasany litter, apartfrom5thebroken

downparts of thesemobilehome structuresat the Makanda/Kamarasysite. Therefore,the

prosecutionis eff~ctivelychargingMr. Kamarasytwicefor the samedemolitiondebris, simply

by thedeceitof renamingthemobile homeparts “demolition debris”, afterfirst namingthem

“litter”.

Finally, ~Mr.Kamarasywill arguethat the Pollution Control Act should not be

interpretedsoa~tooutlaw an actthat theLitter Control Act expresslypermits,namely, the

~ .~.* ~ :: :~ ~ ~. . .~
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dumpingofapik, ofnon-pollutingandnon-litteringdebrison one’s own property,someto be

recycledand th~restdisposedof. To hold otherwisewould renderone or the otherActs

unconstitutiona1~~ince,takentogether,thetwo statuteswould thentell Illinois citizensthat the

sameactof creatinga debrispile on one’sown landin suchaway that it doesnot spreador

emitor dischargeonto otherlandis bothlawful andunlawful atthesametime.

III

ISSUESPRESENTED

TheAdministrativeCitationandthePetitionto ContestAdministrativeCitationpresent

thefollowing iss~s:

A. Shbuldthe inspector’sNarrativeReport,baseduponhis March 25 inspectionof

theMakanda/K~iarasysite,be disregardedbecausethe inspectorcould not possibly have

observedwhathe~saidheobservedfrom thelocationwhereheclaimedto have-observedit?

B. DidPthe County improperly statechargesagainstMr. Kamarasyand fail to

acknowledgethátiaspartofits primafaciecase,it mustproveMr. Kamarasycreatedan “open

dump”, accordingto thelegal definition of that term?

C. DidMr. Kamarasycauseor allow “open dumping” at the Makanda/Kamarasy

site?

D. If ‘~cpendumping” occurredat the site, did the “open dumping” result in

“litter”?

E. If ‘~pendumping” occurredat the site, did the “open dumping” resultin the

depositionof generalconstructionor demolitiondebrisor cleanconstructionor demolition

debris?

F. WastheCountyboundto respectthe agreementnegotiatedbetweenthepartiesin

January,2004? liP so,wasMr. Kamarasy’sfailure to comply with that agreementtheresultof

circumstancesthatwerebeyondhis control?

G. Did:-theCountyand its inspectorabusetheir discretionandexceedthe intent and

scopeoftheadministrativecitationprocessby broadeningthedefinition of “litter” beyondthe



legislature’sintent, andby filing two chargesagainstMr. Kamarasyfor the single act of

creatingapile of materialsby depositingon his own propertythe broken downparts from

certainmobilehomesthat othershad abandonedon his own property? If so, did this createa

separationofpo~ersproblemundertheIllinois Constitution?

H. Is thelaw, asappliedto Mr. Kamarasy,unconstitutionallyvague,in failing to give

Mr. Kamarasyreasonablenotice of what constitutescreatinganopendumpon one’s own

property,andwhatconstituteslittering on one’sownproperty?

IV

THE EVIDENCE SHOWSTHAT THE INSPECTORDID NOT OBSERVE,
ANI5 COULD NOT HAVE OBSERVED,ON MARCH 25,2004,THE

SPECIFICITEMS THAT HE CLAIMS TO HAVE OBSERVEDIN THE
NARRATIVE REPORT,THEREFORE,THIS PART OFTHE REPORT
SHOULD BE DISREGARDEDAS MERESPECULATIONBY THE

INSPECTOR,LACKING IN ANY FOUNDATION

Whenai~itnesssuchasMr. Terry attemptsto testify aboutthe“facts” of a case,he is

requiredto testify only aboutthosefactsof which hehaspersonalknowledge. Moreover,the

legislatureexplicitly prescribed,whencreatingtheAdministrativeCitationprocess,that an

enforcementagent,suchasMr. Terry, mustbasehis testimonyupon his direct observations.

See415ILCS § 5/31.1(b) It follows that speculativeevidenceshouldnotbe admitted.

By Mr. Terry’s own admission,he inspectedMr. Kamarasy’spile of material,on

March25, 2004~r thesumtotal ofthreeminutes. This inspectionwasperformedasafollow-

up to aDecemb~5,2003 inspection. Mr. Terry admits, however,that all hedid was standon

thesideoftheroadby thegateto Mr. Kamarasy’s propertyand takea photographof the pile.

He did notenter-ontothepropertyto makeaseriousinvestigationof thepile or determinewhat

wasin it.

Theevide~icefurthershowsthat Mr Terry took only onephotographof the site on

March25 Thatpictureis completelyunsatisfactoryin that it doesnotshow anyof the specific

items Mr. Terry;âllegesto have seenin the pile — namely,“dimensional lumber”, “dark

paneling”,and ‘~metalsiding”. About the only thing the photographshows clearly is that



therewasapile of materialsandit waslocatedat a greatdistancefrom theplacewhereMr.

Terry stoppedtoponducthis investigation.

Thatle~’VesMr. Terry’s personaltestimonyas the only evidencethe County can

produceto supp~rtits claim that the items claimedactuallywere containedin the pile, as of

March25, 2004---But thequestionremains“what is thefoundationfor Mr. Terry’s testimony

concerningthese-items”. If the cameradid not “see” the individual items Mr. Terry alleges,

whenandhow did Mr. Terry seethem?

It is an undisputedfactthatMr. Terrywas standingvery far awayfrom thepile whenhe

tookthephotographon March 25, 2004. Mr. Kamarasyis expectedto testify that the distance

from thegateto thelocationofthepile was approximately500feet. How couldMr. Terry have

observeddimensionallumberat this distance,or “dark paneling”,or “metal siding”? The

answeris thathecouldnothave.

It is alsø~undisputedthat Mr. Terry only took a total of threeminutesto makehis

inspection,andmuchof that timewaspresumablyspenttaking out his camera,lining up the

photograph,andsettingtheproperangleson thelens. He did nothavetimeto study thedebris

pile, orscanclos~iyfor signsof lumberorpanelingor siding. His Reportshowsthat no tests

orsamplesof any~materialsweretaken.

Onemight speculatethatMr. Terry enteredtheseitems on his report on March 25,

basedon his recOllectionof having observedthemon December5, 2003. Evenso,Mr. Terry

simply hadno wayofknowing for surethattheitemshe saw on December5 were still present

on March 25.

As aresult,Mr. Terry’s testimonyis eitheruntruthful, if heclaimsto haveseenthese

items on March25,or it is inadmissibleif heclaimsto haveonly seenthemon December6.

Theviolation thai-Mr. Kamarasyis chargedwith is datedMarch 25, 2004, not December6,

2003, and thelegal requirementis that Mr. Terry can only testify aboutwhat he directly

observedregardingtheallegedviolation.



Even without the requirementset forth in the AdministrativeCitation process,the

generalrules of evidencemakeMr. Terry’s evidenceso unreliablethathis referenceto the

existenceofthespecificitems— — themetalsiding,dark panelmg,anddimensionallumber— —

should be excisqdfrom his reportandstrickenfrom this record. Mr. Terry merely assumed

that thoseitems werethere. And,given thefactthatMr. Terry alreadyknewMr. Kamarasywas

trying to cleantheplaceup, Mr. Terry’s assumptionwasunreasonable.

If Mr. Terry wantedto testify aboutwhat was in the pile, he shouldhavetakenaclose

up look to seewhatwasthere. He did not. And his speculationnow aboutwhat wastherethen

cannotsupportareasonable,sustainablefinding thatMr. Kamarasy’s actionsviolatedtheAct.

It followsthat theCountyshouldonly beallowedto presentevidencethat the pile of

materialsfrom the’-abandonedmobilehomestructuresstill existedasofMarch 25,2004,a point

that Mr Kamaras,ydoesnotdispute TheCountyshouldnotbepermittedto testify aboutwhat

wasin thepile. pAnd then,it follows thattheCountycannotmakeaprimafaciecasethat the

pile violatedthe~Po11utionControl Act. As a matterof law, the mereexistenceof a pile of

materialsis notenough.

V

IT IS I~ARTOFTHE STATE’S PRIMAFACIECASETO PROVETHAT
MR. K~MARASYCAUSED OR ALLOWED “OPEN DUMPING”, AS

THAT TERM IS DEFINED IN THE POLLUTION CONTROLACT: BUT
MR. KAMARASY DID NOT CAUSEORALLOW “OPEN DUMPING”

AT THEMAKANDA/KAMARASY SITh

In orderU5 seekenforcementbyAdministrative Citation for violations of Section21(p),

theAgency,or localgoverningbody, mustfirst establishthat therespondentcausedor allowed

opendumping Se~eMontgomervCounty Illinois v Clifford CrispensJacquelineR Cnspens

andLine Pilot Bungee,Inc.,AC 95-43. Section21(a)oftheAct setsforth a generalprohibition

againstopenduthpingasfollows: “No personshallcauseor allow theopendumpingof any

waste.”415 ILCS § 5/21(a)

Section3~385oftheAct defines“refuse” as “waste”. 415 ILCS § 5/3.385. TheAct

thendefines“wa’ste” to mean“any garbage,sludgefrom awastetreatmentplant, watersupply



treatmentplant,-or air pollution control facility or otherdiscardedmaterial”. 415 ILCS §

5/3.535. -
Section~‘300of theAct defines“opendumping” as

tl~consolidationof refusefrom one ormoresourcesat a disposal
si~èthat doesnot fulfill the requirementsof a sanitarylandfill.
(Emphasisadded.)

415 ILCS § 5/3.395. Thus, in orderto provethat Mr. Kamarasycommitted“open dumping”,

theCountymustshowthathecreateda“disposalsite” on his land.

It cannotbetrue,however,that any time a landownerplacesany householditem (for

example,abrokenchair)on his land,or pilesup somebranchesand leaves,that he or shehas

therebycreatedt “disposalsite” underthestatute. Such an interpretationwould renderthe

PollutionContro1~Actsobroadasto be arbitraryandunenforceable.SeeAlternateFuels. Inc. v.

Directorof the illinois EnvironmentalProtectionAg~cy,2004WL 2359398(Ill. Sup. Ct.

2004)

It wouldmeanfor examplethateveryhomeownerwhohaseverplacedabrokenchair in

his backyard,or-th~old pieceof plywood hastherebycreateda “disposal site” underthe law,

andwould be subject(in thecaseof theplywood)to chargesof bothlittering and depositing

demolitiondebrisiinviolationofthePollution ControlAct. Hopefully, this Boardwould agree

that that is not the~typeofproblemthatthePollutionControlAct wasmeantto address.

Of course,Mr. Kamarasyrecognizesthat his pile of materialswas not equivalentin

scaleto merelyp~ttingout acoupleofbrokenpiecesofplywoodon one’sland. However,size

orscaleis notar~1evantconsiderationwhenit comesto determiningwhich pilesof materialsdo

ordo not constitute“disposalsites”underthe Pollution Control Act As will bediscussedm

detail below, th~relevantdistinctionbetweenamere“pile of material” anda “disposalsite”

hasto do with the likelihood that the “pile of material” will cause“pollution.” Roughly

speaking,aswilli bediscussedin moredetail below, a disposalsite is a placewhere materialis

disposedof in suCha way that it is likely to causepollution. So, it is not theexistenceof the



pile ofmaterialthat is offensiveto thePollution ControlAct; it is thescatteringof that material,

orconstituentsthereof,freely into theenvironment,whichthe law seeksto prevent.

In the caseat bar,Mr. Kamarasyadmitsthathe organizedand consolidatedthe parts

andmaterialfroñ~i-somemobile homesthat hadbeenabandonedon his property,moving them

to a singlelocatio~nattheBittersweetFarmsiteatthedirectionof theIDPH But noneof these
parts ormaterialsthreatenedto scatterfreely into the environment Mr Kamarasymerely

intendedto harvestor recycletheusablepartsbeforedisposingoftherest. In so doing, he may

havecreateda ness;however,he did not createa disposalsite, accordingto the Pollution

ControlAct. ‘~

Admitte4ly,theAct doesnot provideasingledefinitionfor theterm“disposalsite”, but

thewords “disposal” and “site” are definedseparately. Thedefinition of the term“site” is

self-explanatory~ee415 ILCS §5/3.460 However,theterm“disposal” is specificenoughas

to shedlight on s’~’hichdebrispilescanbelabeled“disposalsites”andwhichcannot.

Accordin~to theAct:

“Disposal” means the discharge,deposit, injection, dumping,
spilling, leakingor placingof any wasteorhazardouswasteintoor
or~any land or water or into any well so that such wasteor
hazardouswaste or any constituent thereof may enter the

environment orbe emittedinto the air or dischargedinto any waters,- includinggroundwaters.

415 ILCS § 5/3.185. Presumably,then,a “disposalsite” under theAct would be onewhere

such“disposal”‘takes place.

For purpdsesof analysis,therearetwo main parts to the abovedefinition. First, the

definition requiresa showingthat Mr. Kamarasy“plac[ed] . . . waste . . . on [his] land.”

Secondit requiresthat Mr. Kamarasyplacedwasteof sucha kind and in sucha manner“so

thatsuchwaste.. . orany constituentthereofmayenterthe environmentor be emittedinto the

air or discharged’nto any waters,includinggroundwaters.”(Emphasisadded.)

BecausetheCountybearsthe burdenof proving thatMr. Kamarasycommittedtheact

of “open dumping” and becausethis requiresa showingthat the respondentcreateda



“disposalsite”, itis clearly the County’s burdento provethat the site in questionwastruly a

“disposal site”*-’

As justnoted,thatwould ordinarily requiretwo showings (1) placingwasteon the land,

and(2) doing thi~~in suchaway that the wastewould be likely to “enter theenvironment”,or

be “emitted” into the air or “discharged” into the water. But, sinceMr. Kamarasyconcedes

thefirst point, theCounty’s burdenis to showonly that the waste,wassomehowplacedon the

landin suchaway that it, or some constituentthereofwasenteringinto the environmentor

emitting into the~airordischarginginto thewaters.

Certainly,no evidencewill bepresentedofemittingor discharging Therefore,it would

appearthat theGountywill haveto prove“enteringinto theenvironment”.

TheCountywill presentno evidencethat thepile of materialat the site in questionwas

likely to causepollution in thesensejust described Perhapsthe County meansto argue,m

effect, thateveryPtimeapersonplaceswasteon his orher land,thenheor sheautomatically,as a

matteroflogicalconsequence,causesthat wasteto enterinto theenvironment. But if that is the

correctinterpretationof the phrase“enter the environment”,namely that anything found

outsideof abuilding is necessarilyin theenvironment,sothat everydebrispile is a disposal

site, thentheentirephrase“so that suchwaste.. . or any constituentthereofmay enterthe

environmentorb~emittedinto theair or dischargedinto any waters,including groundwaters”

would becomed~mpletelysuperfluous.If theprohibitedactwasmerelyplacingthewasteon

theland,why did’ thelegislaturebotherto saythat it wasonly prohibitedif it wasdonein sucha

wayasto causethematerialsto enterinto theenvironment?

It is astandardprincipleofstatutoryconstructionthateachclausein a statuteshouldbe

presumedto have~somemeaning.AlternateFuels. Inc. v. Directorof theIllinois Environmental

ProtectionAgency, supra,2004 WL 2359398 Therefore,it must be presumedthat the

legislaturemeant-theconceptsof “entering into the environment”,aswell as“emitting” and

“discharging”,t~placesomelimitation on the notion of placing wasteon the land. A



landowner,like Mr. Kamarasy,doesnotcreateadisposalsiteeverytime heplaceswasteon his

land.

Li Sohowd~iesoneknow whichactscreateadisposalsite,andwhich do not? What is the

distinctionthat thelegislatureintendedto make? It seemsclear that by using the words

“enteringinto the environment”,“emitting”, and“discharging”thelegislaturemeantto imply

acertainlackof~Qntrolorpotential lack of control by thepersonwho placedthewasteon the

land. To beadisposalsite,it mustbe showneitherthat (1) thewastein its entirety(for example
unprotectedpapertrash),or else(2) someconstituentof the waste(for exampleoil or paint in

opencans)did enteror is likely to enter(freely) into the environment,or be emittedinto theair
or bedischarged/ihtothewaters. This is a Pollution Control Act. It is pollution that is being

regulated,notmeremessinesson thepartof alandowner

Now, it thMr. Kamarasy’sposition,asdiscussedabove,that the County in generaland

Mr. Terry in particularfailed to provideany credibleor substantialevidenceshowingthenature

or typeofitems i-n thepile of materialson March 25, 2004. Withoutsuchevidence,theCounty

cannotpossibly-~reetits burdenofproving that suchmaterialswere deposited“so that such

waste... or any~constituentthereofmay enterthe environmentor be emitted into the air or

dischargedinto ahy waters,includinggroundwaters”.

Evenif tj~~Boardwereto allow theCounty to useMr. Terry’s specific list of items as

evidence,that wOuld hardlyhelp to prove this wasadisposalsite. Does anyoneseriously

believethatmetái~siding,darkpaneling,and dimensionallumberarelikely to scatter,like paper

trash,freely intouPtheenvironment,or to leakinto thegroundwateror emit vaporsinto the air?

And, howdid M~-Terry determinethat thisscatteringor leakingoremitting wasgoing on, if he

only inspectedth~pile visually for threeminutesfrom adistanceof500 feet?

ThereforC~andfor all of the reasonscited above,theCounty cannotand wifi not prove

thatMr. Kamaras~’smaterialpile atBittersweetFarm,asobservedon March 25, 2004, was an

“opendump”. Since sucha finding is the necessarypredicateto both of thechargesagainst

Mr. Kamarasy,l~Othchargesshouldbe dismissed.
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VI

n ~-MR.KAMARASY DID NOT CAUSEOR ALLOW OPEN
[j DUMPING THAT RESULTEDIN “LITTER” AS THAT TERM IS

‘~-•P USEDIN THE POLLUTION CONTROLACT

Evenif theBoard shouldfind thatMr. Kamarasydid commit“opendumping,”eachof

thetwo chargesagainstMr. Kamarasystill requireafurthershowing.

Count (19 statesthattherespondentcausedor allowedopendumpingthat resultedin

r “litter” in violatiOn of § 2l(p)(l) of theAct. But, Mr. Kamarasydoesnot believethat his act
of placing a pile~of materialson his land, consistingof materialsfrom abandonedmobile

homes,in alocatiOnthat was a substantialdistancefrom both the roadand any neighbors,and

in amannerthat-~posedno threatthat theitems might migratetowardssomeoneelse’sproperty,

canreasonably characterizedas“littering”

Of cours~I,Mr. Kamarasyis well awarethat the term “litter” hasbeeninterpreted

expansivelyin ~rior casesbeforethePollution ControlBoard. Seee.g. Illinois Environmental

ProtectionAgencyv. Springer,supra,AC 02-7atp. 6 But, again,if the legislaturehadmerely

intendedthateverylandownerwhoeverplacedwasteon his landin sucha wayasto constitute

“opendumping~’was also and automaticallyguilty of littering, thenthelegislaturewouldnot

have addedthe~ua1ifyingphrase“that resultedin litter.” Seee.g. AlternateFuels. Inc. v.

Directorof theIllinois EnvironmentalProtectionAgency, supra, 2004WL 2359398 It would

havejust defined~thecrime as“opendumping”.

By addingthephrase“that resultedin litter”, thelegislaturemadeit clearthat it believes

that not all discâ~deditems left at a “disposalsite” arelitter. So the questionremainswhat

constitutes“litt&-~ng”underthe Pollution ControlAct, andwhat doesnot. Unfortunately,the

Act doesnot sa~:?This failure to define littering would havethe potentialto poseserious

enforcementproblemsof constitutionaldimension:how canahomeowner,evenone who has

studiedthestatutein elaboratedetail,possiblyknow if he is performingthe kind of “open

dumping”that resultsin litter, if the Act doesnot define“litter”? Seee.g. Peoplev. Einoder,

209Il1.2d 443. 450. 283 I11.Dec. 551.808 N.E.2d517 (2004)



U The PollutionControlBoardhasattemptedto answerthis problemin previouscases,

responding to chargesthat the term “litter” in the statuteis too vague by adoptingthe

definition oflitter from theLitter ControlAct Seeeg St Clair Countyv Louis Mund,AC 90-

n 64. This approachby theBoardisboth logicalandreasonable.It hasthevirtueof relying on a

legalnotionof “litter” that wascreatedby thelegislaturepreciselyfor the purposeof going

beyondthesimplistic notionthatlitter is just “messystuff left outside,”andidentifying with

r someprecisionwhich messystuffleft outsideshall be treatedby the law as“litter” and which

shall not, sothatlittering canbeeitherpreventedorpunished.

By adoptingthe meaningof “litter” as it is usedin theLitter Control Act, the Board

hasputhomeownerslike Mr. Kamarasyon notice that unlawful “littering” in the Pollution

ControlAct mea*sexactlythesamething asunlawful “littering” in theLitter ControlAct.

TheLittei ControlAct provides.

“Litter” meansany discarded,usedor unconsumedsubstanceor
waste. “Litter” may include,but is not limited to, any garbage,

ti~ash, debris,rubbish,grassclippings orotherlawn or gardenwaste,
newspaper,magazines,glass,metal,plasticor papercontainersor
otherpackagingconstructionmaterial, abandonedvehicle. . . motor
vehicleparts,furniture,oil, carcassofadeadanimal,any nauseousor
offensivematterof any kind, any objectlikely to injure any person
or createa traffic hazard,potentially infectiousmedicalwasteas
definedin Section3.360 of the EnvironmentalProtectionAct, or

anything elseof an unsightlyor unsanitarynature,which hasbeen
discarded, abandonedor otherwisedisposedof improperly.

415 ILCS §1051-3

But this paragraph,thoughproperlytakenfrom theLitter ControlAct, doesnotgive a

completedefinition oflitter. Indeed,it is transparentlyincomplete,if onereadsit carefully. It

consistsof two sentences.

The first sentenceis obviouslydefinitional in syntax. “Litter meansany discarded,

usedor unconsiti~iedsubstanceor waste.” But this sentence,taken alone,suffers from the

samevagueness-lproblemasdiscussedabove. In fact,basedsolelyon this sentencethe trash

that one puts inside one’sgarbagecanand takesto the curb is “litter,” since it certainly

consistsof “discarded,usedor consumedsubstanceor waste.” Likewise,a small pile of
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u leavesin one’sownbackyard would belitter, andsubjectto whateverenforcementmeasures

theLitter ContrO]pActprovides. Certainly,that is notwhat thelegislatureintended.

b Forone thing, the secondsentenceis therefor areason. It appearsto be intendedto

give somehelp in understanding“litter”, by providinga list (thoughnot complete)of concrete

examples.But thekey wordin thesecondsentenceis “may”. For exampleaccordingto this

so-calleddefinition, “grassclippingsorotherlawn or gardenwaste”,may be consideredlitter

undertheLitter-ControlAct. Or, theymaynot. One simply doesnot know, without more

guidancefrom tl~ëstatute.

Mr Kamarasydoesnot say this to be tricky, or try to win this caseon a mere

technicality. The questionraisedhere is one about fundamentalfairness. This so-called

definition, citedfrequentlyby theBoard,completelyfails to answerthe basicquestionposed

above:what kin~i-of dumpingon one’sown propertyis thekind thatresults in littering, and

whatkind doesnot? Without that answer,how cana landownereverknow what is prohibited

andwhatis not?’

For example,if this one paragraphwere the entire definition of litter, evensuch a

commonpracticeasmulchingone’sgrassclippingsbackinto one’s lawn would be fraught

with unknownandunknowabledanger Theinspectormight cite it asa violation Or he might

not. And, theonI~ywayfor a homeownerto know in advancewould be to readtheinspector’s

mind. Thereforê~in effect, the interpretationoftheLitter ControlAct thatJacksonCountyis

askingthis Boardto adoptfor usein thePollution ControlAct would grantthe inspectorsole

andabsolutepow~rto decidewhatis litterandwhatis not.

Perhaps-‘~41r.Terry believesthat he canenforcethe Pollution ControlAct merelyby

insistingthatheknowslitter whenhe seesit, but if so, this would leadto a blatantviolation of

theSeparationof~~owersClauseof the Illinois Constitution.Seee.g. Peoplev. Izzo, 195 Il.2d

109, 115-6,253~Ill.Dec.425, 745 N.E.2d548 (2001) It is up to the legislatureto give clear

guidelinesabou~~’hat litter is andwhatit is not; the inspector,andeventhePollution Control

Board,shouldhaveonly avery limited discretionin this matter



Ofcourse~Pthelegislatureknewthis whenit wrotetheLitter ControlAct. It did not give

broaddiscretionto inspectorsto definelitter Instead,in plain language,the legislaturegave

fairly detailedguidelinesaboutwhatis litter andwhatis not. In the legislature’sownwords:

{t~hisAct is, therefore,necessaryto providefor uniformprohibition
throughoutthe Stateof any and all littering onpublic or private
propertyso asto protectthehealth,safetyandwelfareof thepeople
of this State.

415 ILCS §105/2(LegislativeFindingsandDeterminations)(Emphasisadded.)

Therefore,it wasthelegislature’sintentthatthenotionof unlawful littering shouldbe

“uniform” in theStateof Illinois, and that onehasto examinethe entire statuteto ascertain

what “any andall littering” means. Merely readingoneparagraphfrom the statutewill not

suffice.

It follow;that the criterion for whether a landowner has committedopendumpingthat

resultedin litter in violation of thePollution ControlAct is to determinewhetheror not the

landownercomn~ittedopendumpingthatresultedin litter in violation oftheLitter ControlAct.

In other~~ords,to prove that Mr. Kamarasy’salleged“open dumping” resultedin

“litter”, theCountymustprovethathis actionsconstituteda violation of the Litter ControlAct.

But, theCountycannotdo so,becauseMr. Kamarasydid not violatetheLitter ControlAct.

TheLitter Control Act containsfour sectionsthat describeprohibitedacts. See415

ILCS §~105/4tl~pugh105/7 Twoof thesearenot relevantto this hearingin that theyrefer to

dumpingfrom a otorvehicleorabandoningamotorvehicle.See415ILCS § 105/5 (dumping

from motorvehicle) and415 ILCS § 105/7 (abandonmentof motor vehicle) That leaves

Section4 (dumpingandthedepositoflitter) andSection6 (accumulationof litter)

Section-4~~ftheLitter ControlAct providesin relevantpart,asfollows:

Nopersonshalldump,deposit,...[or] discard.. . litter. . . unless
* * * *

(c) the personis theowneror tenantin lawful possessionof the
property . . . and does not create a public health or safety
hazard, a public nuisance,or a fire hazard.
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(Emphasisadded)

L
Section-6-of theLitter ControlAct addressesaccumulationof litter. It providesin

relevantpart,asfollows:

T No personshall allow litter to accumulateupon real property,of
- which thepersonchargedis theowneror tenantin control, in such

a manner as to constitute a public nuisance or in such a
r manner that the litter may be blown or otherwise carried by
I - the natural elementson to thereal property of another person.

r Thereis no evidenceto supportaclaim that Mr. Kamarasy’sso-called“open dump”
I - createda public healthor safetyhazard,apublic nuisance,or afire hazard. There is also no

evidencethat he~depositeditems in the so-called“open dump” in a mannerasto constitutea
- public nuisanceOr suchthat itemsmaybeblown or otherwisecarriedby thenaturalelements

on to the realprO~ertyof anotherperson.

Therefore~Mr. Kamarasyshouldnot be found in violation of theAct on thechargeof

L opendumpingthatresultedin litter, becausehe did notcauseorallow litter in violation of either

p thePollutionControlAct ortheLitter ControlAct.
L

[ THE RESPONDENT DID NOT CAUSE OR ALLOW OPEN DUMPING
- ‘-THAT RESULTED IN THE DEPOSITIONOFGENERAL

CONSTRUCTION OR DEMOLITION OR CLEAN CONSTRUCTION OR
DEMOLITION DEBRIS IN VIOLATION OF THE ACT

Count (2) againstMr Kamarasy (if it had beenproperlystatedin theCitation) charges

L him with opendumpingthat “causedor allowedthe deposition of generalconstructionor

demolition orcleanconstructionordemolitiondebrisin violationof415 ILCS § 5/21(p)(7).”

As alreadyexplained,Mr. Kamarasyconcedesthat thepile of materialsthat Mr. Terry

observedon Match 25, 2004, at Mr. Kamarasy’sBittersweetFarm propertycontainedthe

remainingpartsfrom severalabandonedmobile home structures,after Mr Kamarasyhad

disposedofcertainrecyclableandreusableparts. Mr. Kamarasydenies,however,that the pile

wasan “opendump” andhe denies,asofMarch25, 2004,thatthepile containedthe particular



items that Mr. Terry claims to haveseen. In particular,Mr. Kamarasydeniesthat thepile

contained dimenaionallumber,or metalsiding.

Mr. Kamarasydoesnotknow whetherthematerialsthat remainedin thepile on March

25, formally met-either of the definitions of “general constructionor demolition debris” or

“clean constructionor demolitiondebris”, sincehedoesnot know if his actionsconstituted

“demolishing” the abandonedmobile homes,or whetherthe materialstherefromshould

technicallybe describedas“debris.” See415 ILCS § 5/3.160(a)and 415 ILCS § 5/3.160(b).

Thatis amatterfOr theBoardto decide.

But, regardiessoftheBoard’sdecisionon thispoint, andevenassumingfurther that the

Board decides~ifr. Kamarasydid createan “open dump” in the senseintended by the

PollutionControlAct, theBoardstill mustdismissthis “depositingdemolitiondebris” charge

essentiallyfor th~samereasonastheBoardmustdismissthe littering charge.

As discu~s~edabove,thelittering chargemustbedismissedbecausethe Litter Control

Act expressly~lgrants a landowner the right to deposit on his own land the kind of

“stuff”(which dOes not spreadfreely onto otherpeople’sland) that Mr. Kamarasydeposited

atBittersweetFath,in themannerthathedepositedit (sothat it did notcauseapublic nuisance,

orhealth,safety,Pandfire hazards).

Now, theCountysimplywantsto renamethesamematerials— the allegeddimensional

lumber,metal siding,anddarkpaneling— as“demolition debris”ratherthan“litter”. But, Mr.

Kamarasycontendsthat merelychangingthenamesof thoseitems cannottransformthereality

of whetherMr. Kamarasy’sactionin depositingthemwaslawful orunlawful.

Mr. Kan~iarasy’scontentionon this point is two-fold. First, he cannotrightfully be

convictedof bothcharges— littering and depositingdemolitionmaterial. Second,if this Board

agreesthathewasnotguilty of littering becausetheLitter Control Act expresslypermits his

actionin depositingmaterial from abandonedmobilehomeson his own property, then the

Board mustalsoPfind thatMr. Kamarasywasnot guilty of unlawfully depositingdemolition

debrisfor depositingthesesameitemson thesameland.



o In addressingthefirst of thesetwo arguments,Mr. Kamarasywantsto be very clearnot

to overstateit. ‘While fundamentalfairnessdictatesthat a personnot be convicted(and

punished)twice~forthe exactsameact, evenif the actis given two separatenamesby the

prosecution,Mt~’Kamarasydoesrecognizethatin someinstances,the prosecutionmay be

unsurehow to characterizecertainitems, whetheras“litter” or as“demolition debris” under

the Pollution ControlAct. In that event,it might makesensefor the prosecutionto bring

forwardbothchargesandlet theBoardsort it out. But this Board should still only convict on

onecount.

Mr. Kam’arasyfurtherrecognizesthat in somecases,a personcouldrunan opendump

site in whichboth~litter, suchaspapertrash,anddemolitiondebris, suchasbrokenconcreteor

bricks,arepreselit. In thatcase,theState,in principle, could chargethepersonseparatelywith

“littering” and “~depositingdemolitiondebris.”

But thati~not trueofthecaseatbar. Neitherthe inspectornor theCountyhas accused

Mr. KamarasyC-f depositingdifferentkinds of “stuff’ in his pile. Thereis only onekind,

namelythe parts~fromthe abandonedmobilehomesthat othersleft upon Mr. Kamarasy’s

mobilehomepark. TheCountymay call this “litter”. Or it maycall this “demolition debris”.

But it cannotconvictMr. Kamarasyof two counts,littering anddepositingdemolition debris,

on thebasisofasingleactofdepositingasingletypeofmaterial.

In effect,iJacksonCounty is askingthis Board to imposetwo separatefines on Mr.

Kamarasyfor th~exactsameactioninvolving the exactsamematerials. This Board should

declineto do so.

In makinig thesecondargument-- thatthis Boardcannotsimultaneouslyholdthat the

itemsdepositedatelawful, whencalledlitter, butunlawful,whencalleddemolitiondebris -- Mr.

Kamarasyalsowishesto be careful not to overstatehis argument. Of course,it is possibleto

beacquittedund~ronelaw becauseit doesnotapply, andthenbeconvictedundera separate

law thatdoesapplyto thesameact.



L But the differencein thecaseat bar is that the stuff at BittersweetFarmis thekind of

L
stuffthat theLitter ControlAct was intendedto regulate. The County alreadyconcededthat it

believesthis is so,whenit chargedMr Kamarasywith pollution by littering for depositingthis

stuffon his property.

Of coursç~whenone checkstheLitter Control Act, it is not absolutelyclearon this

r point. As already.noted,theLitterControlAct providesa long list of examplesof items that are

r regulatedundertheAct. The list doesnot include “material from abandonedmobile homes.”
- But thelegislaturewas careful to saythat this is not thecompleteor defmitivelist. Items like

the itemson thelist shouldalsoberegulated.

Materialsfrom abandonedmobile homesare thetypesof items that might be unlawful

litter, if disposed:ofin a mannerthat violates the Litter Control Act. The list also specifies

furniture,andpresumablythebrokendownpiecesof furniture,asitemsthatmaybeunlawful

L litter, if disposedofin violationoftheLitter ControlAct. Mr. Kamarasybelievesthat any dark

L panelingor piecesof woodfoundat his site,and coming from thebrokenmobilehomesthat
othersabandone;c~-:inhis mobilehomepark, areof a type that couldbe comparedto broken

L downpiecesof ftu iture. Mr. Kamarasybelievesthesamecanbe said of any piecesof wood

foundat thesite. Theylikely camefrom items that werefurniture inside themobile homes.

P Mr. Kamarasyf i~therbelievesthat anymetal sidingfoundatthesite, -too, would be thetype of

stuff theLitterControlAct wasmeantto address.

In other Words, thematerials from theabandonedmobile homesareasubsetof thestuff

- thatispotentiallytonsideredto be litter andaddressedundertheLitter Control Act. Thatbeing

so, sections4 and6 of the Litter Control Act expresslysay to a landowner,suchas Mr.

Kamarasy,thath~’is lawfully entitledto depositthosethings on his own land,so long asthose

thingsdo not fotm a public nuisance,migrateto the neighbor’sproperty,or createa health,

safety,orfire hazaid.

Now, theprosecutionwantsto arguethat, nevertheless,it is unlawful to depositthese

materialson one’sown land,providedthat one calls them “demolition debris” insteadof



“litter”. This is like believingthat eatingtoo muchsugar-isunhealthy,but if the label on the

box callsit sucroseinstead,onecaneatasmuchas onewants.

Theprosecutorin this case,in effect,is assertingthat thelegislaturehaswrittentwo laws

on the subject. Underone law, a landowneris expresslyentitled to depositmaterialsfrom

abandonedmobilehomeson his own land (solong ascertain conditionsare met); under the

other, it is alwaysunlawful to do so (at leastwithout obtaininga permit). The two laws

thereforecontradicteachotherandcannotbothrepresentthenatureofthelaw in this State.

Furthermore,andnotcoincidentally,thePollution Control Act happensto haveadopted

thedefinition of~~~tterfrom theLitter ControlAct. In effect, thatmeansthat everylandowner

had aright to e4iectthat any actionof depositingstuffon his or herown land that is lawful

undertheLitter ControlAct wouldalsobelawful underthePollution ControlAct.

By contrast,theprosecutorwantsthis Boardto declarethat Mr. Kamarasy’sact of

depositingmaterialsfrom mobile homesthatothersabandonedin his mobile homepark on his

ownlandis bothexpresslyunlawfulunderthelittering sectionofthePollution ControlAct, and

alsoexpresslyunlawfulunderthedepositingdemolitiondebrissectionof the Pollution Control

Act. This positiOn is contradictoryandshouldbeadoptedby theBoard.

This Board should rule that the prosecution’stheory of the caseis untenable,and

dismissCount(2) of thechargesagainstMr. Kamarasy.

VIII

IN JANUARY 2004, THE PARTIES REACHEDAN AGREEMENT
BY WHICH MR. KAMARASY PROMISED TO DISPOSEOF THE

MATERIALS ON THE STARVATION ACRES SITE BY
FEBRUARY 13,2004,MR. KAMARASY ATFEMPTED TO HONOR

THE AGREEMENT,BUT WAS UNABLE TODO SO DUE TO
PROBLEMS OUTSIDE HIS CONTROL, AND HE HAS SINCE

- - COMPLETELY CLEANED UPTHE SITE

TheAdthnistrationCitationprocedurein thePollution ControlAct providesadefense

in thecaseofunavoidablecircumstances.

If theBoardfinds that thepersonappealingthecitation has shown
that the violation resultedfrom uncontrollablecircumstances,the



n BOardshalladoptafinal orderwhich makesno finding of violation

andwhich imposesno penalty. -

[~ 415 ILCS § 5/3f1(D)(2)

Mr. Kamarasywill presentevidencethat, afterreceivingtheJanuary9, 2004 letter from

Mr. Hagstonab’outhis pile at the BittersweetFarm site, he cameto an agreementwith Mr.

Terry aboutcleaningup thesite. The agreementwas reachedin January. It called for Mr.

Kamarasyto cle~nup thesiteby February13, 2004.

At the time he enteredinto the agreement,Mr. Kamarasyalreadyhad calledMr.

McMurphyto haulawaythenon-recyclablematerialsandfully believedthat he couldmeetthe

February13 targetdate And, hewill presentevidenceto thisBoardthathe did proceedwith

duediligenceto iattemptto comply. He succeededin arrangingto have all the recyclable

materials,including themetal siding, takento KarcoMetalsforrecycling;and, asmentioned,he

alreadyhadarrangedwith Mr. McMurphy to pick up theremainingmaterialsand takethemto

alandfill. 1-

Unfortuñ~te1y,Mr. Kamarasydid not accountfor the weather. Mr. McMurphy

intendedto takethis heavyequipmentonto thepropertyto pick up theremainingmaterial,but

thegroundwastoo wet andmuddy. Mr. McMurphy proposedto wait for a solid freeze,but

sucha freezedidnotoccurprior to March 25. Therefore,Mr. Kamarasywas forced to wait

until thegrounddriedup laterin thespringbeforehavingtheremainderof thematerialtakento

the landfill for disposal.

In Il1inois~EnvironmentalProtectionAgencyv. MarshallPekarsky,AC 0 1-37 (Feb.27,

2002),thePollution ControlBoard heldthat snow was a sufficientexcusefor not meetingthe

termsof a complianceagreement.Rain andmud arejust asparalyzingin circumstancessuch

asthis. Therefore,this Board shouldhold thatMr. Kamarasywas unableto comply with the

agreementwith M:r. Terry dueto circumstances(weather)thatwerebeyondhis controL

Of course~theCounty mayargue that this is not a caseof uncontrollable circumstances

becauseMr. Kamarasyhadcontrolwhenhe createdthepile. But this is not theproperstandard



for the defense-asdefinedby the statute.SeeIllinois EnvironmentalProtectionAgency v.

MarshallPekarsky,supra. Most violations of theAct involve somewillful or negligentaction

on thepartof theallegedwrongdoerat somepoint in thechainof circumstancesthat led to the

violation. If onewillful ornegligentactin thechainof circumstancesis sufficient to negatethe

statutorydefenseofuncontrollablecircumstances,thenthedefenseitself couldneverbeused.

Again,undertheprinciplethat thelegislaturedoesnot introducelanguage,and certainly

notwholedefenses,that aresuperfluous,onemust presumethat thewords “resultedfrom” in

the phrase“the violation resultedfrom uncontrollablecircumstances”doesnot subsume

everythingin thechainof eventsthatled to theviolation, but only refers to thoseeventsthat

triggeredthefinal actofissuinga citation.

With that~jnmind, this Board should notethat, in January2004, the County agreedthat

it would not proceedwith prosecutonalaction if Mr Kamarasycompliedwith theagreement It

is anuncontested-anduncontestablefactthatno administrativecitation would havebeenfiled ~

Mr. Kamarasyhad compliedwith theagreementto removethe material to the landfill by the

promisedtargetdate. But Mr. Kamarasywasdiligent in trying to comply with theagreement,

andtheonly reasonhedid not fully succeedin complyingis due to circumstancesthat were

truly beyondhis control. HadtheCounty’s inspectorundertakenany effort to inquireof Mr.

Kamarasywhy someof thematerialhadnotbeenremovedby February13, 2004, it would have

learnedaboutthe-contractor’sinability to completethejob dueto adverseweatherconditions

andcouldhavei~adea determinationwhetherto extendthetargetdateto allow completionof

thejob,or takesOmeotheraction.

For thesei~reasonsalone,andin accordancewith theMarshallPekarskycase,thecharges

in this caseshouldbe dismissed.



IX

IT IS UNFAIR, AND A VIOLATION OF MR.
KAMARASY’S CONSTITUTIONALLY PROTECTEDDUEPROCESSRIGHTS, TO ACCUSE HIM OF IMPROPERLY

CREATING AN OPEN DUMP SITE, LITTERING, AND/OR
DUMPING DEMOLITION DEBRIS AT A SITE WHERE HE IS

— EXPRESSLY ENTITLED TO DEPOSIT THOSE SAME
MATERIALS UNDER THE LITTER CONTROL ACT

The sameactby a landownercannotbe declaredby the Stateto be both lawful and

unlawful. Yet,-äsdiscussedabovein SectionVII, the County is seekingto convict Mr.

Kamarasyoftwo countsof pollution in this case,for an actthat is expresslypermittedby the

Litter ControlAct.

Theirony of this is clear. The Pollution ControlBoard hasadoptedthe definition of

“litter” as it is~describedin theLitter Control Act. That should meanthat lawfulnessand

unlawfulnesswith respectto thematterscoveredby bothActs shouldbe the same. Yet, Mr.

Terry andtheJacksonCountyprosecutorareaskingthis Boardto hold, in effect,that it is much

easierto convictalandownerofpollution (underthePollution ControlAct) bylittering thanit is

to convictthelandownersimplyoflittering (undertheLitter ControlAct).

But theproblem goesdeeperthan irony. It raisesseriousConstitutional concerns.

A basictenetof dueprocessis that a citizen must be ableto reasonablyascertain

whetheran actthatheis contemplatingis lawful ornot.Seee.g.GraniteCity Div. Of Nat. Steel

Co. v. Illinois Pollution Control Board, 155 Ill.2d 149, 163, 184 Ill.Dec. 402, 613 N.E.2d 719

(1993) WheretheStatehastwo laws,oneof whichtells thecitizenunequivocallythat theact is

lawful, while the~thertells thecitizen,in effect,that theactis not lawful, it mustbe truethat one

or both of thoselawsis unconstitutional.Id. Otherwise,therewould be no possibleway for a

citizento makethenecessarydeterminationaboutwhat is lawful conductandwhat is not.

A landownerwhowantsto know whetherdepositingmaterialsfrom abandonedmobile

homeson his propertyis perseunlawful aslittering haseveryreasonto expectthat readingthe

Litter ControlAct-will provideguidance.And it does. TheLitterControl Act specifically states

that this is lawfuL



Now, theCountywantsto arguethat, while this maybe lawful undertheLitter Control

Act, it is not lawful underthePollution ControlAct, andMr. Kamarasycanstill bechargedwith

unlawful “littering” underthePollution ControlAct. In otherwords,the County is trying to

tell landownersthat an actthatis lawful aslittering underthe Litter Control Act may still be

unlawful for creatinganopendumpthat resultsin littering underthe Pollution Control Act.

How could alandowner,such as Mr. Kamarasy,reasonablybe expectedto ascertainthis

twisted logic? The answeris that he could not! And therefore,the chargeagainstMr.

Kamarasyfor opendumpingthatresultedin litter should be dismissedby this Board asan

unconstitutionalcharge.

Although-it is not quite asobvious, the sameproblemappliesto thechargeagainstMr.

Kamarasyfor opendumpingthat resultedin depositingdemolition debris (meaningmaterial

from theabandonedmobilehomes)on his land. Given that the Litter ControlAct instructs

landownersin plain languagethattheyarepermittedto depositsuchmaterialon their land,as

long astheydo -~iottherebycreatea public nuisance,or a health,safety,or fire hazard,how

couldMr. Kamaràsyhavereasonablyanticipatedthat doing so would violate the Pollution

ControlAct? Thd answeris thathecouldnot. And, therefore,thechargeagainstMr. Kamarasy

for opendumpingthatresultedin depositingdemolition debris shouldalso be dismissedby

this Boardasan unconstitutionalcharge.

Everycitizenof theUnitedStatesandtheStateof Illinois mustbe able to reasonably

ascertainwhatis~]awfulandwhatis not. Otherwiselaw enforcementbecomessimply arandom

anduninte1ligible~act. FortheStateto havetwo laws, oneof which told Mr. Kamarasyhis act

waslawful, and~One of which supposedlytells him that his act was unlawful is untenable.

Therefore,all chargesagainstMr Kamarasyin AC 04-63shouldbedismissed



X

IT WOULD BE UNFAIR, AND A VIOLATION OF MR. KAMARASY’S
CONSTITUTIONALLY PROTECTEDDUE PROCESSRIGHTS,IF THIS

BOARD INTERPRETEDTHE LEGAL MEANING OF“DISPOSAL
SITE”, “OPEN DUMP” AND/OR “LITTER” IN SUCH A WAY AS TO

IGNORE OR RENDERDEMINIMUSTHE NOTIONS OF SCATTERING
FREELY OREMITTING INTO THE ENVIRONMENTAND OF

CAUSING SOME HARM TO OTHERS,WHICH THE LEGISLATURE
INTENDED TO BE INCORPORATEDINTO THE MEANING OF
“POLLUTION”; AND SINCETHE COUNTY HAS NOT EVEN

ATTEMPTED TOPROVETHAT SUCH HARM ACTUALLY OCCURRED
AT THE MAKANDAIKAMARASY SITE, IT HAS FAILED TO MAKE A

PRIMAFAC~IECASEOFPOLLUTION AGAINST MR. KAMARASY

Theproblemsinherentin theCounty’s interpretationof the Pollution Control Act, as

evidencedby themannerin which theprosecutorhasstatedandpresentedits caseagainstMr.

Kamarasy,havealreadybeendiscussedextensivelyin this memorandum.Whenthelegislature

wishedto defin~-~anopendump, it did not describeit merelyasalocationwherea landowner

placessomeofhis orher waste. Thelegislaturesaid that, to be an opendump,thedebrispile

must also be placedin sucha way that either the debris itself is free to enter into the

environment,o~else constituentsof the debris may be emitted or dischargedinto the

environment.04emustassumethat the legislatureusedthis languagefor a reason,namely to

distinguishthe r~-~reseriouscrime of “pollution” from thelessernotionsof litter or of mere

“messiness”. One mustalso assumethat by using theword “may” the legislaturemeantto

requiretheCountyto proveasignificantlikelihood, not simply an infinitesimal possibility of

enteringinto the environment.Otherwisean overzealousprosecutorcan always claim the

existenceofa smallpossibility.

Similar1~with respectto “litter”, the legislaturesaid that, if it occursonly on the

allegedoffender’s own privateproperty, and the accusationis unlawful “dumping,” the

allegedlyoffendingstuffmustbeshownto “createapublic healthor safetyhazard,a public

nuisance,orafirehazard.”

Or alter-mitively, where the accusationis that the stuff is being unlawfully

“accumulated”,it~mustbe shownthat thestuff also constitutesa “public nuisance”orthat it



“may be blown orotherwisecarriedby thenaturalelementson to therealpropertyof another

person.”

Theseadditionalcriteriain thePollution Control Act andtheLitter Control Act arenot
identicalbut the~Iareconsistentin requiringthat theCountyprovesomethingmorethanmerely

thattherespondentplacedsomewasteon his land. The somethingmore,particularly in the
caseof thePollution ControlAct, is thatsomeform of pollutionwasactuallyoccurring. But

commonsense,aswell asthelanguageof thetwo statutes,showsthat pollution (by littering)

requiresashowiiigof someactualharmeitherto neighborsor thepublic in general.

Wherew~sthis irreducibleelementof harm in the caseat bar7 TheCountyhas never

made,muchlessgivenMr. Kamarasytheopportunityto defendagainstany,suchallegation.

Mr. Terrydid not discussthis elementofharmin his Report. Hedid not claim to have

observedafire hazard,or othersafetyhazard. Hedid not claim to seematerialsbeing“blown

orotherwisecarriedby thenaturalelementson to therealpropertyof anotherperson.” Seee.g.

Countyof Sangàrnmonv. EverettDaily, AC —1-16, 17, atp. 10 Nor did he claim to seeany of

thematerialsatthesiteemitting ordischarginginto theenvironment.

How couldhe have?By his own admission,he only observedthepile for threeminutes

from adistanceof500 feet? And. mostofthat time wasspenttaking aphotograph,which does

notshowany significantscatteringofthepile ofmaterialsatthis site.

Theonlypossibleargumentthat the County canmakehereis to exaggeratethe law,

sinceit lacksth~facts. TheCountymaytry to convincethis Board thatmerelysetting waste

outon theland iS a sufficient recitationof fact to imply that enteringinto theenvironmenthas

occurred.But it-hasalreadybeenexplainedabove,in SectionV, that if this weretrue, it would -

CT o-~~ ~ Ut ~
rendertheentireclause,”so~. . t~ supeffluous’, a resultto be avoided. ‘~

Enteringinto theenvironmentis not ameretrivial point in the County’s caseagainst

Mr. Kamarasy.~:itis an essentialpoint, which the County must prove. But the Countyhas

presentedandca~presentno factsto supportthis claim.



n Therefore,if this Boardupholdsthe County’s argumentin this case,it will in effect

write therequirementto show that pollution was actuallyoccurringcompletelyout of the

Pollution ContrOl Act. This will not encouragerespectfor and compliancewith the
r

environmentalla~s of theState.

Suchan approachto thelaw would havethevirtue of makingit mucheasierin the future
for theCountyto proveits caseagainstany landownerwho createsa pile of materialon his or

herown land. T-he County would no longerneedto demonstrateany pollution in order to

convict for “pollution” underthe PollutionControlAct. But, astherespondentdiscussedin

Section IX (imiediately) above, that would also render the Pollution Control Act

unconstitutionallyvague,atleastasappliedto Mr. Kamarasy’scase.

To avoid~thisresult,this Board mustinterpretthePollution Control Act in sucha way

thatit is constitutional.Thatis, theBoardmusthold theCountyto its responsibilityto prove, in

addition to thetbtherelementsof its prima facie case,that some form of pollution was

emanatingfrom Mr. Kamarasy’spile of materialsat theMakanda/Kamarasysite.

Sincethe’ Countyhasnot evenattemptedto makesuchaprimafacie showing, this

Board’sdecisioii~shouldbeeasy. ThechargesagainstMr. Kamarasymustbe dismissedfor

failure to stateakrimafaciecase.

XI

~ IT WOULD BE UNFAIR, AND A VIOLATION OFTHE
PRINCIPLEOF SEPARATIONOF POWERS,IF THIS BOARD WERE

TO~PERMITTHE INSPECTORAND JACKSONCOUNTY TO
SIMPLY USETHE “I KNOW IT WHEN I SEEIT” DEFINITION OF

Pt~LLUTION(BY LITTERING) UNDERTHE POLLUTION
CONTROLACT ORLITTERING UNDER THE LITTER CONTROL
ACT~ATHERTHAN CAREFULLY APPLYING THE GUIDELINES

SET FORTHBY THE LEGISLATUREIN THE TWO LAWS

If this Boardholds asunlawfulactsthat areexplicitly lawful under the Litter Control

Act (forexampleplacingwasteon one’s ownpropertyin such-a way that it is not likely to be

carriedonto a neighbor’spropertyby thenaturalelements)orwhich areexplicitly lawful under

thePollutionControlAct (for exampleburninglandscape,household,andagriculturalwasteon

- ~ P,-P - pPag~-3~::--P~p~ - ~ -~p~ p-



o one’sownproperty),thenthis Boardwould be, in effect, making new legislationaboutwhat is

andwhat is not unlawful pollution. Thatwould be a violation of the Separationof Powers

principleof theIllinois Constitution. Making law is not a properadministrativefunction. This

Boardis only authorizedto enforcethe law.

By thesametoken,if this Boardpermits an inspectorto exerciseunbridleddiscretion

aboutwhat is lit~randwhat is pollution, undertheguiseof “I know it whenI seeit,” that

would be a violation of the Separationof Powersprinciple. The inspectoris no more

authorizedthantheBoardto makenewlaw aboutwhatis andis notpollution.

Nor is this someminor matterin which the exerciseof discretion is proper and

necessary.If littering is the crime in question,it cannotbe left to the executivebranchof

government,whetherthatmeansa countyhealthdepartmentinspectoror this Board,to decide

arbitrarilyandon its ownwhat constitutesunlawfullitter andwhat doesnot Theremustbe

clearguidelinesfrom thelegislature,andthoseguidelinesmustbe followed, or theenforcement

itself is unconstitutional.

Of course~thelegislaturedid give guidelines,if thetwo statutesare analyzedwith care,

ashasbeendiscussedthroughoutthis memorandum.But JacksonCounty seemsto believe

that suchcareis not required,andit canmakeup its own guidelines. Any time it seesa pile of

materialon aperson’sland,theCountyclaimsthat it cansimplydecidearbitrarily, or merelyon

thebasisofits inspector’sconclusoryopinion, that thepile constitutesunlawfulpollution.

If that is~allthat this AdministrationCitationprocessrequires,then the inspector

becomesbothth~1awmakerandtheenforcerofthelaw, in violationof theSeparationof Powers

clauseoftheIl1ii~disConstitution.

Therefore~in orderto preservethe constitutionality of the AdministrationCitation

process,this Boardmusthold JacksonCountyto its irreducibleduty to proveconcretefacts,

and not simply ~tatemereconclusoryopinions, that someform of pollution was actually

occurringat the-~Makanda/Kamarasysite,in violation of the specificterms of the Pollution

ControlAct.



- XII

- IT WOULD ALSO BE UNFAIR, AND SIMILARLY A
VIOLATION OFTHE PRINCIPLEOF SEPARATIONOFPOWERS,IF
THIS BOARD WERETO PERMIT THE INSPECTORAND JACKSON

COUNTY TO PILE ON MULTIPLE CHARGESFORWHAT
AMOUNTED TOA SINGLEACT OFDEPOSITINGABANDONED

- MOBILE HOMES AT THE STARVATION ACRE SITE

The legislaturedesignedthe AdministrationCitation processin order to expedite

enforcementandstreamlinetheadjudicationprocessfor violationsofthePollution ControlAct.

Naturally, this streamliningcreatestherisk of giving too muchpowerto theexecutivebranch,

and thereby abandoningthe checksand balancesupon which our constitutionalsystem

depends.

The legislaturewaswell awareof this concernwhenit createdthe Administrative

Citationproceduie Thatis why the legislaturemadea substantialeffort to limit thediscretion

of the executiv&branch,in applying this procedure. The more control exercisedby the

legislativebranchthroughstrict craftingof the law, the lessdiscretionwould remain in the

handsof theexec-titivebranch.

Perhapsi-he mostimportantelementof the legislature’splanto limit discretionwas to

strictly limit the4inesthat this Boardcanassessfor violationsof thestatute. A landowneris to

be assessed$1500for aviolation oftheAct, no moreandno less. The Boardis notentitled to

look atmitigating-circumstances,suchasthesizeofthedebrispile, thelengthof time that it had

beenpresenton-~theland, or the intention of the landowner,unlessthe violation itself was

somehowdueto--uncontrollablecircumstances.Similarly theBoardis not allowedto consider

exacerbatingcircumstancessuchas deliberatepolluting, the extentof the pollution, or the

belligerenceofthelandowner.

Yet, Mr.~TerryandJacksonCounty havemanagedto underminethis mostfundamental

pillar of the AdministrationCitationprocessby finding a sneakyway to bring two charges

againstMr. Kamarasyfor thesameact.

Page35
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Mr. Kamarasyadmitsthathedepositedsomematerialfrom abandonedmobile homes

on his own land,:only afterthe IDPH orderedit removedfrom the mobile homepark. As

discussedabove~theprosecutormaylabel thismaterial“litter”, andchargeMr. Kamarasywith

unlawfullittering underthePollution ControlAct. Or, the prosecutormay label theseparts

“demolition debris” and chargefor the unlawful depositingof demolition debris. The

prosecutorcanevenchargefor bothand let theBoarddecidewhich one is most likely to be

applicable. —

But, in tl~efinal analysis,this Board cannotsustainboth chargeswhere,as here,the

prosecutiondid ~pt evenattemptto allegeany differentunderlyingfactsfor the two charges.

Theyaresimply-the samecharge,with adifferentname.

Underth~-AdministrativeCitationprocess,a single violation canonly be given a single

fine of $1500. If this Board upholds more, its ruling will violate the Separationof Powers

principle,andwill havethe effectof renderingthe Pollution Control Act unconstitutional,at

leastasapplied~ Mr. Kamarasy.

Theonly?alternativeis for theBoardto limit its considerationsin this proceedingto one

chargeonly, and:nottwo. It follows that, themaximumchargeagainstMr. Kamarasyin this

proceedingshouiidbe$1500,not $3000,if his conductin this caseis foundto violate theAct.

Whatthe~County is proposingamountsto trying to usethe law punitively, to fine Mr.

Kamarasytwice~vherethelegislatureonly authorizedone fine. In thatsense,both Mr. Terry

andtheprosecuthrofJacksonCounty,asmembersof theexecutivebranch, areattemptingto

overrulethelegi~latureandcreatenew law of their own. In their view, thefine for creatingan

opendump that~--resultedin the depositionof abandonedmobile home materialsshould be

$3000, not $1500.

But the l~gislaturedid not write sucha provision into the Pollution Control Act.

Therefore,this ]~oardshouldinsist that, evenif it finds Mr. Kamarasyguilty, thefine mustbe

limited to $1500.~Otherwise, the Act as applied to Mr. Kamarasy would be unconstitutional, in

violation oftheSeparationofPowersclauseoftheIllinois Constitution.
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CONCLUSION

Li Theinspectorinvestigatedthepile at StarvationAcreson March 25, 2004 for a total of

r threeminutes. He did so by standingat a gateon the side of the road at a distanceof

approximately 500 feetandtakinga singlephotographofthepile.

Theinspectorcouldnot possibly haveobservedwhatwas in the pile with any detail

from the distancehe was observing,in the time described. The Act requiresthat an

administrative citation be based on the direct observation of the inspector. 415 ILCS § 5/31.1(b)

Nor doesthephotographitself revealwhat wasin thepile. Therefore,the only specificpoint,

which the County can prove aboutthis pile, is that it containedmaterialsfrom abandoned

mobile homes.

Mr. Karnarasyconcedesthat the pile containedmaterialsfrom abandonedmobile

homesandadds-that,by March 25, 2004, therecyclableparts, suchas the metal siding, had

beenremovedfrOm thepile and takento ametalrecyclingcenter,leaving only thoseparts that

couldnotreadily-bereusedorrecycled,and of which he intendedto dispose,and did dispose,

assoonasthe weather permitted.

Mr. Kamarasyaffirmatively notesthathe had an agreementwith Mr. Terry to cleanup

the site, and that he was proceeding with due diligence to abide by that agreement. He arranged

for anddidhaveall therecyclablematerialremovedfrom thesite, and hehasprovidedconcrete

evidenceofthat fact. He alsoarrangedfor acontractorto disposeof theremainingitems. But,

theweathermade~itimpossibleto carryout this partof his agreementin thetime allotted. Mr.

Kamarasybeliev~sthatevenif thepile was unlawful, the bad weatherwas an uncontrollable

circumstanceprOvidedfor by thelaw asalegitimatedefense.

Furthermore,Mr. Kamarasycontends his pile wasnot unlawful becauseit did not

constitutea “disposalsite” or an “open dump” asthoseterms aredefinedin the Pollution

Control Act. N~rhastheCountyevenattemptedto presentevidencethat the materialswere

scatteringfreely iii- the environment in some way, or were emitting or discharging, asis required



to meetthedefiI4-~ionsofbothopendumpandlittering. If theCounty had attemptedto present

someevidenceof- this kind, the evidencewould havebeeninadmissibleanyway,becausethe

County’s evidencemustbebasedon thedirect observationsof Mr. Terry, andMr. Terry did

not andcouldnot haveobservedany suchthing during his three-minuteinspectionon March

25.

Mr. Karnarasynotesthatthestuff in thepile, beingmaterialsfrom abandonedmobile

homes,is stuff thatis explicitly regulatedby the Litter Control Act. The Litter ControlAct

makesit lawful t. depositsuchstuffonto one’s own land, providedthat stuff is not carriedby

thenaturale1em~tsonto thepropertyof another,anddoesnot causea public nuisance,or a

health,safety,orthehazard.TheCounty hasmadeno allegations,norpresentedany evidence

that Mr. Kamara~y’s pile wasdoing any of theseunlawful things. Therefore,it wasa lawful

pile, andthis actionagainstMr. Kamarasyamountsto unjustified andunjustifiable harassment

by JacksonCounty.

Mr. Kamarasyis not surewhethermaterialsfrom abandonedmobile homesconstitute

constructionor demolition debrisas intendedby the Pollution ControlAct. But if so, that

would simplymeanthatmaterialsfrom abandonedmobile homesareat the intersectionof stuff

regulatedby bOth the ban againstpollution by littering and the ban againstpollution by

depositing demoljtion debris as set forth in the Pollution Control Act.

It would constitute an abuse of discretion to charge Mr. Kamarasy with two separate

violations for one allegedlywrongful act, simply becausethe samestuff, the materialsfrom

abandoned mol~i1e homes, can be characterized in two separate ways under the Act. The

essential“crime~~whichMr. Kamarasycommitted,if any, wasto setmaterialsfrom abandoned

mobilehomeson his land at StarvationAcres. If it is a violation of the Act, it is only one

violation,not two, andshouldonly befinedin theamountof $1500,not$3000.

Theonly-way for this Boardto convict Mr. Kamarasyon eitherof the countshereinis

to interpret the~—iegalterms“open dump” and “litter’ so expansivelyand arbitrarily as to

violateMr. Kamarasy’sdueprocessright to be ableto reasonablyanticipatewhat is illegal and



what is not. Suchan interpretationnecessarilywould be so broadthat it gives the executive

branchofgoverri~i-enttoo much discretionregardingboth thedecisionaboutwhat is litter and

about how large.a penalty should be imposedin this caseand this would violate the

Constitutionalprincipleof SeparationofPowers.

Therespondentdid not violatetheAct asallegedin theAdministrative Citationand, for

all of the foregoing reasons, the Administrative Citation should be dismissed.

Dated this I ~ day ofNovember,2004.

EGONKAMARASY, Respondent

By________
- G~r~oryjA~ATQach,IARDC # 2893061

Attorney for respondent

LAW OFFICES,OFGREGORYA. VEACH
3200FishbackRoad,P. 0. Box 1206
Carbondale IL 62903-1206
Telephone: (618) 549-3132
Telecopier: (618)549-0956
e-mail : gveach@gregveachiaw.com

Attorneyforrespondent
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~\ illinois Departmentof

~ PUBLIC
?\ HEALTH ~- - -.F - -: --

‘U’,
2-309 West Main Sraet Marion, riols ~29:j9.1 187 www hit~, stale -

Novemher 19, 2003

JACKSON COUNTY - Makanda
RaccoonValley Mobile Home ~rk!1.D,ffOl59-0t4O~-t)
ArututalLicensureInspection

EgonKamarasy C~RTIFWt)!V!A!L
474 EgretLake Road 7002 2410 C002 7S61 1940
Carbondale,IL 62901

DearMr Kam arasy:

~onald0. Clark, arepre~er.tativeof thisDepm~ment,conductedar annuallicensureirspectior~i:f RaccoonValley
Mobile Home Parkon Nc-vernber12,2003~Thepurposeof this inspectionwasto d~errninecompliancewith the
Mobile Home Park ActandManufacturedHomeCommunityCode.

The inspectionrevealedthatyour manufacturedhomecc~mmunityi~n~tbeingopeiate4andmaintainedin
accordancewith theMobile HomeParkAct andManuf~cr~redHomeCormnunity Code. Thefollowing actionsore
requiiedto correctthevioations thatwere kuid to exist:

Section8o0.~5Ofc)Theelec~ic~lbox behindtheIonic at si~c2~is not coveredandlocked.
Provideacoverandlock thebo~to preventacdd~atalcontact. Correctby November26, 2003.

2. ~ect1on860.300(aiAssurethatcommunity resident5properly stoic alt rehireat all times. The
followingwereobservedin yourcommunity: Jitter arcuxidthedumpsteracrossfromsite 5~andat
site35B~anold mahressat site34;the commode,eec.at site8A: thebathtub, commode, etc.at site
12; the debrisandrobbkatsite46;the undeqinntn~aisite47A. Correctby Noveiatber10,2003.

3. - ~ Removetheplasticbags- if refusewhichwe-renotedon tbe grour-id at sites
13, 25, 46,and 51. Sealedplasticbassmay beusedto ;upplernentthe requiredcontainersonthe
day of garbagecollectiononly. At all othertunes.h4gsofgarbagej~jbestoredin rust
resistant,watertightandfly-proof containerswith the lids closed. C:orrcct~ithln 48 hours.

4. Section~6O.304)(1a1[6)An apparent burn puswasobservedatsitc 27. iMMEDIATELY cease
burningof refuseand properlydisposeoLall ashes,metals,etc.

5. Section~60.3lOf~)Removethehouseholditen’,~suchastherimmedtireat site2;the air
conditioneratsite 14; thed~’erat the2~thewi:;dows,etc. at site3JA the washerat site 35B:
rimmedtire at site36, aIr conditioner,old desk er-c. -a site5l~rimmedtiresat sac58; andthe aIr
conditioner,etc.atsite59A thatwere~tore-do-.itjc its, Househ’i!dfurnitureandappliances,eiito
partsinc1ud~ngtiresaid batteries,baildingmaterials-abandonedequipmenl,and ~,imi1aritems
shallnot be storedin ;h~communityexceptin ~ied~or garages~ ~hdoors.

tn~povlngpufrff~ fte~lTh.,U#~eunniwivily~Ia~
printei o; re~cyc/edpdp&!

EXHIBIT



L
JACKSON COUNTY - Makanda
RaccoonValley Mobile HomeParkJT.L).~i59.0I4O5-0
Page2

t~J5.~~*Ion 86O.310~Removeor repairth~mani~facturedhomesatsites9. 5)A, and 59 which havethe appearanceof beingabandoned.Thehomesare potentiallyhazardousto childrenandothercommunityresidentsdueto availableaccessthrough brokenwindows and/orunsecureddoors.T Thehomeat site59 is aREPEATv~oiation.Rema~and~pr~ dis osoof therubble ibmI - homesbeingdismantledat sites12~nd31. ~irect ov ~ tLI.

7. Section860.310(d) Removeall apparentlyabandonedor unu~eri‘.ehicles. All automobiles,
trailer3.~ndsimilar vehicless~b,ecato licensursby theSecretaiyof State sitali have current
licensesdiaplayed.Removeor licensethe following vehicles by December12, 2003: theyello~~
Pontiacstatioawagonatsite 30; the whiteVolkswagenvanat site59: andthe red Ford Prohe at
Site59A.

8 Section~6U.~0(a~Removethe tires locatedc,utdoorsa’ site-s t2, 13, 14, 36, and 4~A.Correct
by November26,2003.

Section~6G.~6Qth~Removethe motorizedrecreationaivehicle fror~site7. Motorized
recreationalvehiclesshallnotbe locatedin a manufacturedhomeocmrnvsoiyasa residence.
Correctby December12, 2003.

TheaboveactionstoelinunatetheviolationsoftheAct andCodeshall becarriedoutby the date(s)specil~ed,
Enclosedarecopiesof the inspectionrepo~anda ~otificationof Coirectionof’ CodeViolatiora;. Pleasecomplete
the Explanationof Correctionssectionon thenotification form,sign anddatethe form, andreturr. it tothis office by
December12, ~003.Uponreceiptof the signednot~ficationform, wewill s~hedutea reinspection.~jj~
reinspection~c~iirmscorrection~fj~e ~ we will recommendthat yourhcerseherenewedfor next
ycar. Yourcurrent ManufacturedHomeCommunityLicenseuxpireson April 30, 2004. TheannualLicenserenewal
form will be senttoyouprior to thatdatefrom ourSpringfieldCentralOffice.

If you ha’~eanyquestionsregardingtheMobile HomeParkAct andManufacturedHomeCommunityCode,please
contactRonald0. Clark at The Marion RegionalCities, telephone6I8i993-~0l0,

Sinc,erely,

WalterG. Ward
Acting RegionalSoparvisor

ROC’by

cc: Div. of Env. Health.
MRO - MHC
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OPENDUMP INSPECTION
SITE SKETCH

DateOf Inspection: March 25, 20204 Inspector: Don Terry

Site Code: 077 809 5036 County: Jackson

SiteName: Makanda / EgonKamarasy Time: 2:32 pm 2:35 pm

Not Drawn to Scale
All locationsareapproximate
0 indicatesapprox. location& direction ofphotos IN
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CWI OF ILLINOIS . 1540 LANDFILL RD DESOTO, IL 62924

INVOICE DATE INVOICE NO. ACCOUNT NO. FOR BILLING INQUIRIES. CALL SERVICE ADDRESS

L05/03/o4 184285

PAGENO. 1

EGON KAMARASY
END OF STARVATION ACRE RD
CARBONDALE IL 62901

DATE DESCRIPTION OTY. RATE TOTAL

WORK ORDER*: 178644
4/05/04 30 YD DELIVERY

WORKORDER*: 179038
4/09/04 30 YD PULL & RETURN-FLAT

WORKORDER*: 179285
4/12/04 30 YD PULL & RETURN-FLAT

WORKORDER*: 179632
4/14/04 30 YD PULL & RETURN-FLAT
4/14/04 TONNAGEOVER 6 TONS

WORKORDER*: 179884
4/15/04 TONNAGEOVER 6 TONS
4/16/04 30 YD PULL $ REMOVE-FIAT

Net 10 days

ACCOUNT STATUS TOTAL THIS
INVOICE

PLEASE PAY
THIS AMOUNT

784.80

10 22454 3 f (800) 631-1156

FOR PERIOD:

r
r

1.00

6.16

16.50

45.00

355.00

355.00

355.00

4.80

315.00
355.00

30.000

30. 000

CURRENT 31 - 60 DAYS 61 - 90 DAYS OVER 90 DAYS

I . ~, I I I I 1.7Rtii Rfl



m
><



Jackson County Health Department
Promoting Health, Preventing Illness, and Protecting our Environment

618/684-3143,ext. 128
CERTIFIED MAIL

January9,2004 RETURN RECEIPTREQUESTED

Egon Kamarasy
474 Egret Lake Rd
Carbondale IL 62901

RE: Violation Notice, L-2004-JC119 ~-—-~ r ~. ~ .——

077 809 5036-- JacksonCounty
Makanda / EgonKamarasy
ComplianceFile

DearMr. Kamarasy:

This constitutesa ViolationNoticepursuantto Section31(a)(1) oftheIllinois Environmental
ProtectionAct, (“the Act”) 415 ILCS 5/31(a)(1), andis baseduponan inspectioncompletedon
December5, 2003 by arepresentativeoftheJacksonCountyHealthDepartment(“JCHD”). The
opendumpi~~gsite is locatedin MakandaTownship,Section06, on a roadknownasStarvation
Acres.

TheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) andJCHD herebyprovidenotice
ofviolations ofenvironmentalstatutes,regulations,or permitsasset forth in AttachmentA to
this letter. AttachmentA includesanexplanationoftheactivitiesthatthe Illinois EPA andJCHD
believemayresolvethespecifiedviolations,including an estimateofa reasonabletimeperiodto
completethenecessaryactivities. Dueto thenatureandseriousnessoftheviolationscited,
pleasebe advisedthat resolutionofthe violationsmayrequiretheinvolvementofa prosecutorial
authorityfor purposesthatmayinclude,amongothers,the impositionof statutorypenalties.

A written response,which mayincludearequestfor ameetingwith representativeofJCHD must
be submittedvia certifiedmail to theJCHDwithin 45 daysofreceiptofthis letter. Theresponse
mustaddresseachviolation specifiedin AttachmentA andincludefor eachanexplanationofthe
activitiesthat will be implementedandthetime schedulefor thecompletionof thatactivity. The
written responsewill constitutea proposedComplianceCommitmentAgreement(“CCA”)
pursuantto Section31 oftheAct. TheJCHD will reviewtheproposedCCAandwill acceptor
rejectit within 30 daysof receipt.

P.O. Box 307 + Murphysboro, IL 62966-0307 + Phone (618) 684-3143 + Fax (618) 684-6023
www.jchdonline.org + Printed on Recycled Paper



r~
If a timely written responseto this Violation Noticeis notprovided,it shallbeconsideredto be a
waiveroftheopportunityto respondandto meetandtheIllinois EPA andJCHD mayproceed[j with areferral to theprosecutorialauthority.

-~ Written communicationshouldbe directedto:

- JacksonCountyHealthDepartment

r Attn: DonTerry
Solid WasteManagementDivision

POBox307
Murphysboro,IL 62966-0307

All communicationsmustincludereferenceto this VIOLATION NOTICE NUMBER,
L-2004-JC119.

Questionsregardingthis mattershouldbe directedto Don Terryat 684-3143,ext. 128.

Sincerely,

Bart Hagston, oordinator
Solid WasteProgram

Lj

BH/th

enclosure

CertifiedReturnReceiptNo. 70032260000508896105

L



CORRECTIVE ACTIONS REQUIRED

IMMEDIATELY ceaseall opendumping and/or openburning. You shall not disposeofany
wasteby openburning. The following corrective actions must be completedby February 13,
2004.

A. Removeall generalrefusefrom this siteandproperlytransportto a permittedlandfill or
transfer station.

B. Scrapmetalnot disposedat apermittedlandfill or transferstation maybe takento a scrap
metalfacility or recyclingcenter.

Retain and submit to the JacksonCounty Health Department’s Solid WasteManagement
Sectioncopiesof receiptsthat document the proper disposalor recyclingof thewastesby
February 27, 2004.



L-2004-JC119

ATTACHMENT A

Pursuant to Section21(a)oftheAct, no personshall causeor allow the opendumping of
any waste.

A violation ofSection21(a)ofthe [Illinois] Environmental Protection Act (415ILCS
5/21(a)) is allegedfor the following reason:Evidenceofwastewas observedopen
dumped at this site during the inspection.

2.A. Pursuant to Section21(d)(1)oftheAct, in relevant part, no personshall conductany
waste-storage,waste-treatment,or waste-disposaloperation without a permit granted by
the Agencyor in violation of any conditions imposedby suchpermit, including periodic
reportsandfull accessto adequaterecordsandtheinspectionof facilities, asmaybe
necessaryto assurecompliancewith this Act andwith regulationsandstandardsadopted
thereunder.

A violation ofSection21(d)(l)ofthe [Illinois EnvironmentalProtectionAct (415 ILCS
5/21(d)(1)) is allegedfor thefollowing reason:No permitshavebeenissuedforthis waste
managementfacility.

2. B. Pursuantto Section21(d)(2)oftheAct, no personshallconductanywaste-storage,
waste-treatment,or waste-disposaloperationin violation ofany regulationsorstandards
adoptedby theBoardunderthis Act.

A violation ofSection21(d)(2) ofthe[Illinois] EnvironmentalProtectionAct (415ILCS
21(d)(2)) is alleged for thefollowing reason:No permits havebeenissuedforthis waste
managementfacility.

3. Pursuant to Section2 1(e)ofthe Act, no personshall dispose,treat, store or abandonany
waste,or transport any wasteinto this Statefor disposal,treatment, storageor
abandonment,exceptata siteorfacility which meetstherequirementsoftheAct andof
regulationsandstandardsthereunder.

A violation of Section21(e)ofthe [Illinois] EnvironmentalProtectionAct (415ILCS
5/21(e))is allegedfor thefollowing reason:Violationsof Boardregulationsaswell asthe
Act wereobservedat thetime of the inspection.

4. Pursuantto Section21(p) ofthe[Illinois] EnvironmentalProtectionAct (415ILCS 5/21
(p)), no personshall, in violation ofsubdivision(a) ofthis Section[21], causeor allow
theopendumpingofanywastein amannerwhich resultsin:

1. litter;



2. depositionofgeneralconstructionor demolitiondebrisasdefinedin Section
3.160(a)ofthis Act; orcleanconstructionor demolitiondebrisasdefinedin
Section3.160(b)ofthis Act.

Theprohibitionsspecifiedin thesubsection(p) shallbeenforceableby theAgencyeither
by administrativecitation underSection31.1 ofthis Act orasotherwiseprovidedby this
Act. Thespecificprohibitionsin this subsectiondo not limit thepowerofthe Boardto
establishregulationsorstandardsapplicableto opendumping.

A violation of Section21(p)ofthe[Illinois] EnvironmentalProtectionAct (415 ILCS
5/21(p)) is allegedfor thefollowing reason:Items land2 abovewerenot compliedwith.

5. Pursuantto Section812.101(a),all persons,exceptthosespecificallyexemptedby
Section21(d)oftheEnvironmentalProtectionAct (Act) (Ill. Rev. Stat. 1991,ch. 111 1/2,

par. 1021(d)) [415 ILCS 5/21 (d)} shall submitto theAgencyanapplicationfor apermit
to developand operatea landfill. The application must contain the information required
by this Subpart and by Section39(a)ofthe Act, exceptasotherwiseprovidedin 35 Ill.
Adm. Code817.

A violation of35 Ill. Adm. Code8 12.101 (a) is allegedfor the following reason: No
DevelopmentalPermit has beenissuedfor a solid wastemanagementsite at this location.

6. Other: Pursuant to 35 Iii. Adm. Code Section807.201DevelopmentPermits: No person
[ shall causeor allow the developmentofany new solid wastemanagementsite or causeor

allow themodificationofan existingsolid wastemanagementsitewithout a
DevelopmentPermit issuedby the Agency. Also Section807.202OperatingPermits:No

L personshallcauseorallowtheuseor operationof anysolidwastemanagementsite forwhich aDevelopmentPermitis requiredundersection807.201without anOperating
Permit issuedby the agency,exceptfor such testingoperation asmaybeauthorizedby

L the DevelopmentPermit.

You arein apparent violation of35 Ill. Adm. CodeSection807.201and Section807.202:
No DevelopmentalPermits or Operating Permits have been issuedfor a solid waste
managementsiteatthis location.
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Jackson County Health Department
Promoting Health, Preventing Illness, and Protecting our Environment

January 16, 2004 Certified Mail
Return Receipt Requested

Mr. Egon Kamarasy
474 Egret Lake Rd.

i’~~~ /Carbondale, IL 62901 / ~‘ u.-. .

Dear Mr. Kamarasy:

This letter is to act as a confirmation and summary of our phone conversation of January 15,
2004. ——

You called our office in reference to the Violation Notice L-2004—JCI 19 that was sent to you
regarding the open dumping of demolition debris on property owned by you. This property is
on Starvation Acres Rd and is listed in the Jackson County Assessor’s Office under
Parcel # 19-06-400-008.

During our phone conversation, you admitted that the debris was on the site and had originated
from the demolition of mobile homes you were being required to remove by the I. 0. P. H. You
explained that debris was taken to the above listed site-so that recyclable and non-recyclable
materials could be separated. You also stated that you wanted to work with us and the date
given to you in the violation noticeletter to properly clean up the open dump site (February 13,
2004) was more than sufficient to be able to accomplish the task. —.--

I explained that the process of taking demolition debris from one site to another for the purpose
of salvaging was not permissible under Illinois law and that the demolition would have to take
place where the mobile home had been place. I also explained that this process should take
place as quickly as possible; any materials that were going to be used or recycled should be
covered until moved, and all waste would have to be properly disposed of at theJwj~IJ. I also
asked that you provide us copies of all landfill and recycling tickets relating to the d1~posalof

the debris from the Starvation Acres open dump site. I______
P.O. Box 307 + Murphysboro, IL 62966-0307 + Phone (618) 684-3143 + Fax (618) 684-6023

www.jchdonline.org + Printed on Recycled Paper

EXHIBIT
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Finally, I asked that you contact me when the site was clean so I could come do a compliance
U inspection. You stated that you would do this and also would be happy to accompany me on

the inspection of the site.

L appreciate all of your efforts to correct this matter. If you have any questions, please do not
hesitate to contact me at 618-684-3143, Ext. 128.

Sincerely,

Don Terry
r Solid Waste Inspector

Jackson County Health Department
cc: file

n

Certified Return Receipt # 70032260000508895993



BEFORE THE ILLINOIS POLLUTION CONTROL
ARD

COUNTY

vs. ) AC No. 2004-064

EGON KAMARASY,
)

Respondent.
MEMORANDUM SUPPORTING AMENDED PETITION TO

CONTEST ADMINISTRATIVE CITATION

I

INTRODUCTION

TheCounty ofJackson(“County”) seeksto imposecivil penaltiesfor three(3) alleged

violationsoftheAct.

Therespondentdeniesthathis actionsviolatedtheAct.

II

FACTUAL AND PROCEDURALBACKGROUND

OnMarch25,2004, an inspectorfor theCounty of Jackson,Don Teny,conductedan

“on-site inspectjpn”of a siteknown asCarbondale/Kamarasy,locatedin JacksonCounty,

Illinois. Theinspectionlastedfive (5) minutes,from 2:25 p.m. until 2:30 p.m. (SeeJackson

CountyHealthDepartmentAffidavit of Don Terry, datedMarch 29, 2004, attachedasExhibit

“A” to theAdmii~istrativeCitation(“D. Terry Aff.”))

Mr. Terr~s NarrativeInspectionReport(hereinafter“Report”), submittedin support

of theAdministrativeCitationfiled by theCountyof Jackson,statesthat thesite investigation

on March 25, 2004was made“as afollow up to an inspectionof this site [done] on March 11,

2004.” (D. Terry Aff.) However,theReportdoesnot give any accountor explanationfor the

allegedMarch UI “inspection”. Nor doesnot it saywhetherthat inspectionresultedin any

actionbeingtake~againstMr. Kamarasy,suchas theissuanceofawarning,prior to March 25.



TheReportdoesnot evensaywhetherMr. Terry discussedtheMarch 11, 2004 inspectionwith

Mr. Kamarasyprior to March25.

TheReportdoesstatethat, on March 25, Mr. Terry “observedapile of debris in the

samegenerallocationason [his] inspectionvisit of March 11, 2004”, but that “[t]he debris

pile appearedto, havebeenreducedin volumeby openburning” (D. Terry Aff.) Mr. Terry

thenestimatedthevolumeofthe debristo be ten (10) cubic yards.(Id.) Again, Mr. Terry did

not statethathe hadwarnedMr. Kamarasythathewouldhaveto removethematerialby March

25 orany otherdate. (SeeAdministrativeCitation) Mr. Terry also did not give any indication

that he told Mr. Kamarasythat it would be unlawful to reducethe pile by burning the

flammablematerial,andthatMr. Kamarasyshouldtakethosematerials,includingyard waste,to

apublic dumpratherthanburningthem. (Id.)

Moreover;Mr. Terry did not stateby what authority he conductedeither of these

investigations:fi1~st,theoneon March 11, 2004 for which six photographs,but no narrative

reportor otherdocumentation,havebeenprovided;and,second,theoneon March25 that led to

theAdministrativeCitationfiled in this causeon or aboutMarch 30, 2004. Mr. Terry doesnot

say,for example~.whetherhe wasableto observetheallegeddumpsite from thesideof a public

road,or whetherheenteredonto Mr. Kamarasy’sprivatepropertywith theexpresspurposeof

looking for adump site,orwhetherhehadsimply enteredontoMr. Kamarasy’sproperty at

randomandstumbleduponthisdumpsite. NordoesMr. Terry saywhetherhebelievedhe had

permissionfrom~iVIr.Kamarasyto inspecthis homeandfarm for debrispiles or whetherhe

believedhe hadsomespecialstatutorylicensefor enteringonto Mr. Kamarasy’s homestead

withoutfirst obtainingasearchwarrant.

In any event,Mr. Terry claims he observedthe following materialswithin the debris’

pile: (1) “landsc~tpewaste”, (2) “dimensionallumber”, (3) “what appearedto be metal frames

from furniture”,(4) “metal fenceposts”,(5) “the remainsof whatappearedto bea window

air conditioner”;~(6)“sections of laminatecountertops”, (7) metal cans,and (8) “other



materialsnot easilyidentifiable”. Heobservedthat mostof the material “was charredfrom

burning”. (D. Terry Aff.)

To documenttheseobservations,Mr. Terry took five (5) close-upphotographsof this

siteon March25~2004.Mr. Terry alsotook six (6) photographson March 11. 2004. Thefive

(5) photographstakenon March 25 might be said to show two (2) piecesof charredandhalf-

burntwood that~beforethey were burned,could havebeencharacterizedas “dimensional

lumber.” But, noneofthepicturesshowawindow air conditioner.

Mr. Terry’s Reportthenstateson thebasisof his observations,thefollowing violations

occurred:(1) causingor allowing theopendumpingof any wastein a mannerthat resultsin

openburningofwastein violation of theAct; (2) causingor allowing opendumpingof any

wastethatresultsin litter and the depositionof generalconstructionor demolition debrisor

cleanconstructipnor demolition debris;(3) conductinga waste-storageor waste-disposal

operationwithoütaproperpermit; (4) disposing,treating,storingorabandoningany wasteor

transportingany.~wasteto thesitefrom anothersite for thepurposeof disposal;and (5) causing

orallowing openumpingofany usedor wastetire. (D. TerryAff.)

Photographstakenby Mr. Terry on March 11, 2004show two (2) or three(3) used

tires. Noneis in.~theburnpile, but insteadlie off to the side. Photographstakenby Mr. Terry

on March 25,2004do not showany tires.(D. TerryAff.) Mr. Kamarasyproperlydisposedof

usedtiresfrom hispropertyandhasa receiptfor the disposalfrom Davis Tire Center.(See

Respondent’sExhibit “R- 1”, a copyofwhich is attachedhereto.)

On March30, 2004,JacksonCountyfiled an Administrative Citationwith thePollution

ControlBoard ii~iwhichthefollowing violations are alleged:(1) that therespondentcausedor

allowedopendumpingthatresultedin “litter” at the site in violation of § 21(p)(1)of the Act;

(2) that therespondentcausedorallowedopendumpingthatresultedin “open burning” at the

site in violation~f § 2l(p)(3) of theAct; and(3) that therespondentcausedor allowedopen

dumpingat the ~itethatresultedin “the depositionof generalconstructionor demolition; or



cleanconstructionor demolitiondebris” in violation of § 21(p)(7)of theAct. (Administrative

Citation,p. 2)

Therespc’ndentfiled an AmendedPetitionto ContestAdministrativeCitation, denying

thathis conductviolatedtheAct asalleged (SeeAmendedPetitionto ContestAdministrative

Citation(“Am. Pet.”))
Mr. Kamarasywill testify, first of all, that the pile of materialat the site in question

restedentirely onhis homestead,wherehemaintainshis personalresidenceanda working

farm. Thepile is locatedbetweenfour(4) pastureson his farm. It cannotbe seenfrom the

road. In orderto observethepile, onewouldhaveto enterontoMr. Kamarasy’sproperty,walk

up ahill to agatedpasture,openthegate,andproceedfor aboutanother500 feet. Not only is

thepile notvisible from thepublic road,it would alsonotbe visible from the gatewaythat is on

Mr. Kamarasy’ property. Mr. Terry could only havediscoveredthe pile by making a

determinedeffort to searchMr. Kamarasy’spropertyfor possibleviolations. Mr. Kamarasy

did notgiveMr. ~Terrypermissionto enterhis premisesfor anypurpose.

Next, M~:Kamarasywill testify that the pile of material aboutwhich Mr. Terry

complainsconsistedprimarily of landscapewaste,with a small amountof householdwaste

(beingsomeusedfurniture),generatedthroughordinaryresidentialandhouseholduseof the

premisesin question,togetherwith a small amountof agriculturalwastegeneratedby his

farmingoperation~thatwereconductedon thepremises.Mr. Kamarasywill further testify that

there weremetal~fencepostsin thepile. Hewasusing the fire to burnthepoisonivy off the

fenceposts. Buttherewasno window air conditionerin thepile, andMr. Kamarasydid not

attemptto burn~ñysuchthing. His explanationis that hehadan old Colemanwaterheaterthat

heusedto prevenifreezingof drinkingwaterin awatertroughfor thelivestockthat was located

at aboutsixty (60) feetfrom thepile.

Mr. Kamarasywill testify thatnoneofthematerialsheburnedatthis site were“general

constructionor demolition” materialor“demolition debris” Furthermore,accordingto the

I Page4
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o meaningof thetçrm “litter” asset forth in theLitter ControlAct, (seediscussionbelow), none

[1 of it was “litter.”
Li Nor wasMr Kamarasyattemptingto createawastedisposalsite As he will testify, he

merelycollected~thesematerialsin oneplace,for thepurposeofburningthem.

Finally, Mr. Kamarasywill pointout that thePollution Control Act makesan exception

forburninglandsçape,household,andloragriculturalwaste,providedthat wasteis generatedby

p farmingoperationsconductedon thepremises. Therefore,evenif thewastein questioncould

becharacterized~islitter or constructionmaterial, Mr. Kamarasy’sactin burningthis material

would not be a s~atutoryviolation, whence,a priori, it couldnot beunlawful to collect the

materialin onep1~cein preparationforburning.

With tha~inmind,Mr. Kamarasydoesnotknow why he is beingprosecutedin this

o matter. Hehadnb wayofknowingthathe wasviolatingany law byburninghis householdand

farmingwastein~ruralarea,evenif hehadreadall thestatutesin questionandconsultedwith a

lawyerin advanc’& Furthermore,despitethe implication in Mr. Terry’s Reportthat this wasa

follow-up inspection,Mr. Kamarasywasnot givennoticeor warning of a possibleviolation,

[ togetherwith areasonabletimeperiodin which to cleanup thesite.

III

ISSUES PRESENTED

The Adnijnistrative Citation and the AmendedPetition to ContestAdministrative

Citationpresentthefollowing issues:

A. Did~theStateviolate Mr. Kamarasy’sFourth Amendmentright to privacy,by

• entering onto hi~landfor the purposeof inspectingfor illegal debris piles without either

obtainingMr. Kamarasy’spermissionfirst, or obtaininga searchwarrant?

B. Did~r.Kamarasycauseorallow opendumpingon his homestead,theso-called

Carbondale/Kamarasysite?

C. If opendumpingoccurredatthesite,did theopendumpingresultin litter?



D. If opendumpingoccurredat thesite, did theopendumpingresultin burning at

the site? And, if so, was that open burning permittedby IEPA regulationsand other

environmentallaws~

E. If open dumping occurredat the site, did the open dumping result in the

depositionof generalconstructionordemolitiondebrisor clean constructionor demolition

debris?

F. Given that IEPA regulationsand other environmentallaws expresslypermit the

kind of burning~allegedlycommittedby Mr. Kamarasy,how can it be unlawful for Mr.

Kamarasyto first gatherin oneplacethematerialsheintendedto burn?

G. Did~Mr.Terry andJacksonCountyabusetheirdiscretionand exceedthe intent

andscopeoftheadministrativecitation processby broadeningthedefinition of “litter” beyond

thelegislature’sintent, and by filing multiple chargesagainstMr Kamarasyfor thesingle act

of burningarelatively small amountof landscape,household,and agriculturewastefrom his

farmand,therefore,violatetheseparationofpowersundertheIllinois Constitution?

H. Is the law, asappliedto Mr. Kamarasy,unconstitutionallyvague,in failing to give

him reasonablenoticeof whatconstitutescreatinganopendumpon one’sown property,and

whatconstitutes~1jttering on one’sown property?

I. WeretheenforcementactionstakenagainstMr. Kamarasywith respectto this site

so overzealousasto be arbitrary and capriciousand in violation of his constitutionaldue

processrights? ~

Iv

THE~COUNTYVIOLATED THE FOURTHAMENDMENT BY ITS
WARRANTLESSENTRY ONTO PRIVATE PROPERTYTO

SEARCHFOR ILLEGAL ACTIVITY

Section4(d)of theAct grantstheIEPA “[i]n accordancewith constitutionallimitations,

authority to ~hterat all reasonabletimes uponanyprivateorpublicpropertyfor thepurpose

of . . . {i]nspeciing to ascertainpossibleviolations of the Act or of permits or terms or

conditionsthereof.. . “. 415 ILCS § 5/4(d)(1)



This provisionhasbeenheldto authorizetheIEPA to go beforea courtand requestan

administrativeinspectionwarrantin order to carry out its duties under the Act, wherethe

violations arenot in openor plainview andrequireentry and a “search” to venfy Seee g

Tippin v. RockcialeSash& Trim Co.. Inc., 196 Ill.App.3d 333, 336-7, 143 Ill.Dec. 22, 553

N.E.2d729 (3dDist. 1990); People v. Van Tran Electric Corp., 152 Ill.App.3d 175, 105

Ill.Dec. 173, 5O~N.E.2d 1179 (5th Dist. 1987); Miller v. Pollution Control Board, 276

Ill.App.3d 160/204 Ill.Dec. 774, 642 N.E.2d475 (4th Dist. 1994) reh. den.;Village of

Bridgeviewv. Slominski,74 Ill.App.3d 1, 29 I1l.Dec. 944, 392N.E.2d641 (1stDist. 1979)

Clearly, therewasasearchin this case.The inspector,Mr. Terry, could not observethe

debrispile onMr. Kamarasy’sfarm from thepublic roador from neighboringproperty. He

hadto leavethepublic road, traversemorethan200 feetacrossMr. Kamarasy’spropertyto a

gate,openthegate,and thenproceedanother300 feetbeforereachingthe debnspile that is

allegedto constitutea violation of the Act in this case He did this on two (2) separate

occasions,accordingto his Affidavit: the first time on March 11, 2004; the secondtime on

March25, 2004.~

Following his entryandsearchon March 11, 2004,hedid not contactMr. Kamarasy

aboutthe existe~1ceof the debrispile or its disposition;nor, did he seekan administrative

warrantto returfl~tothesite for anyfurtherinspections.

Instead,h~returnedto thesite a secondtime, without noticeto Mr. Kamarasy,entered

again Mr. Kam~arasy’sprivate property, without warrant or consentor any exigent

circumstance,andtookadditionalphotographsTheAdministrativeCitationthenwas filed only

daysafterMr. T~rr~’ssecond,unannounced,warrantlessentryonto Mr. Kamarasy’sproperty

andthesearchundertakenby thetaking of thesecondphotographsshowingthedebrispile.

Underthesecircumstances,it is clearthat theCountyviolatedMr Kamarasy‘s Fourth

Amendmentright to be securein his propertyfrom unreasonablesearchesand seizures.

Consequently,the~evidenceobtainedfrom the warrantlesssearchesshould not be allowed to

Memorandum Supporting Amended Petition to Contest Administrative Citation



supportafinding~thatMr. KamarasyviolatedtheAct by assemblingandburningthematerialin

thepile.

V

]~HERESPONDENTDID NOT CAUSE OR ALLOW OPEN

‘DUMPING AT THE CARBONDALE/KAMARASY SITE

In orderto seekenforcementby Administrative Citation for violations of Section21(p),

theAgency,orkcalgoverningbody, mustestablishthattherespondentcausedor allowedopen

dumping.SeeMontgomeryCounty,Illinois v. Clifford Crispens.JacquelineR. Crispensand

Line Pilot Bungèe.Inc., AC 95-43. Section2 1(a) of the Act sets forth a generalprohibition

againstopendur~]pingasfollows: “No personshall causeor allow theopendumpingof any

waste.”.415 ILCS § 5/21(a)

Section3:385of theAct defines“refuse” as “waste”. 415 ILCS § 5/3.385. TheAct

thendefines“wa~te”to mean“any garbage,sludgefrom a wastetreatmentplant, watersupply

treatmentplant, dr air pollution control facility or otherdiscardedmaterial”. 415 ILCS §

5/3.535.

None of the “stuff’ in thepile on thesite in questionwas “garbage,sludgefrom a

wastetreatmenti~:iant,watersupplytreatmentplant, or airpollution controlfacility.” Therefore,

the Statemust meanto incorporate all the items in questionunder the catch-allphrase

“discardedmaterial.” While thattermcanbestretchedto meanmost anything,it is hard to

believethat theIllinois legislatureintendedthePollution ControlBoardto considervegetative

matter,suchasfreebranches,setout in a pile to burn,asthekind of “discardedmaterial” that

createsan “opeE~dump”.SeeAlternateFuels, Inc. v. Directorof the Illinois Environmental

ProtectionAgency,2004WL 2359398(Ill. Sup.Ct. 2004)

Section3.300oftheAct defines“opendumping” as

the~consolidationof refusefrom one ormoresourcesat a disposal
site that doesnot fulfill the requirementsof a sanitarylandfill.
(Ei~nphasisadded.)



415 ILCS § 5/3.300. Thus, in orderto prove that Mr. Kamarasycommitted“open dumping”,

H theCountymust’first showthathecreateda “disposalsite” on his land.
L It canno~betrue, however, that any time a homeownerand/or farmer placesany

n householditem (for example,abrokenpieceof furniture) outsidehis orher home or on his or

herfarm, orpiles’up somebranchesandleavesoutsidehis or her house,that he or shethereby

hascreateda “disposal site” under the statute Such an interpretationwould renderthe

PollutionContrOFActsobroadasto bearbitraryandunenforceable.SeeAlternateFuels, Inc. v.

• DirectoroftheIllinois EnvironmentalProtectionAgency,supra,2004WL 2359398

It wouldmean,for example,that everyhomeownerwho everburneda pile of leavesor

branchesin the backyardtherebycreateda “disposal site”. Consequently,any such

homeownerwould be guilty of opendumping,whichwould thenmakehim or her strictly liable

for at leasttwo countsof “littering” and “burning”, anda fine of at least$3000 underthe

PollutionControl~iAct.Hopefully, this Boardwould agreethat that is not thetypeof problem

thatthePollution ControlAct wasmeantto address

The caseat bar is not really all that different. The respondentorganizedand

consolidatedsotheold householditemsthathe no longerwanted,somelandscapewaste,and

somewastefroththis farmingoperations,andplacedthemat a site on the farm, far from the

road. He thenp~ceededto burnthematerialin thepile.

Of course,Mr. Kamarasyconcedesthatthe itemsin questionwere“waste”. In fact,

almostall ofit Wà~vegetativewaste,astheCounty’s inspector’sphotographsplainly show. He

furtherconcedesthatheattemptedto destroythis wasteby burningit. However,he deniesthe

restoftheallegationscontainedin theAdministrativeCitation.

In thefirst place,the words“allowed orcausedopendumping” soundso grandiose

thattheymakeMr. Kamarasyseemlike somekind of willful andrepeatoffender. He is not.

This wasnot arepeatoffense. Mr. Kamarasywasnot “allowing” othersto dump their waste

itemson his land~



r
In fact,by Mr. Terry’s own admission,thetotalamountof wasteat this sitewasonly

aboutten(10) cubic yards (D Terry Aff) Yet, in Mr Terry’s Report,he managesto accuse

Mr. Kamarasycf~“conductinga waste-storageor waste-disposaloperationwithout a proper

r permit.” Commonsensesaysthatan inspector,actingin goodfaith, couldnot accusea person
of conductingawaste-disposaloperationwithout a licenseon thebasisof discoveringamere

L ten(10) cubicyardsofhousehold,agriculturalandlandscapewastein apile on his or her own

r farmproperty!
It is true, andMr. Kamarasyunderstands,that the commercialdump site chargewas

laterdroppedby~ieJacksonCountyprosecutor— presumablybecauseit was too preposterous

to bebelieved— iut thefact thatMr. Terry could havemadesuchan allegationafterobserving

this sitesuggestshis prejudiceoranimusagainstMr Kamarasy

To setthørecordstraight,Mr. Kamarasymerelysetout somelandscapewasteon his

L farmland,togetherwith somehouseholdandagriculturewaste,for thepurposeof disposingof

fl thewasteby burningit. At thetime,Mr. Kamarasyhadno wayofknowing, orevensuspecting,
[I

thatthis actofburningone’sown refuse,in sucharural setting,wasillegal.

In thesecondplace,theMr. Kamarasyhadno intentionofcreatinga“disposalsite” on

his land. Of course,therespondentunderstandsthat his lackof intent is not, by itself, a

sufficientdefens:& Mr. Kamarasyduly acknowledgesthat thechargesin section21(p) of the

Act weremeantto beenforcedstrictly and with little discretionon thepart of the inspectorsor

theIEPA andits designatedagents,suchasJacksonCounty Seee g IEPA v Spnnger,Illinois

PollutionContro1~BoardCaseNo. AC 02-7 However,if onereadsthedefinitionsas set forth

in the Act, it appearsthat Mr. Kamarasycannotbe said to haveunintentionallycreateda

“disposalsite” either.

While thereis no single definition for theterm“disposal site”, the words “disposal”

and “site” are definedseparatelyin the Act. The definition of the term “site” is self-

explanatory.See;415ILCS §5/3.460 However,theterm“disposal”is specificenoughas to

shedlight on whj’ch debrispilescanbe labeled“disposalsites”andwhichcannot.



Accordiiig to theAct.

“bisposal” means the discharge,deposit, injection, dumping,
spilling, leakingorplacingof any wasteorhazardouswasteinto or
on any land or water or into any well so that such wasteor
hazardouswaste or any constituent thereof may enter the
environmentorbeemittedinto theair or dischargedinto any waters,
includinggroundwaters.

415 ILCS § 5/3485 Presumably,then,a “disposalsite” under theAct would be one where

such“disposal”.~akesplace.

This definition of “disposal” involves two parts. First, the definition requiresa

showingthat M~.Kamarasy“plac[ed] . . . waste . . . on [his] land.” Secondit requires

showingthat M~.Kamarasyplacedwasteof suchakind andin suchamanner“so that such

waste . . . or any constituentthereofmayenterthe environmentor be emittedinto the air or

dischargedinto ~nywaters,includinggroundwaters.”(Emphasisadded.)

BecausetheCountybearstheburdenofprovingthat a respondentcommittedtheact of

“open dumping’~jandbecauseopendumpingrequiresa showingthat therespondentcreateda

“disposal site”, itiis clearly theCounty’s burdento prove that thesite in questionwas truly a

“disposalsite”. As justnoted,that would ordinarily requiretwo showings— (1) placing waste

on the land; and (2) doing this in sucha way that the wastewould be likely to “enter the

environment”,dr be “emitted” or “discharged”into the environment. Sincethe respondent

concedesthefirstpoint, theCounty’s burdenin thecaseatbar is to showthat the waste,which

Mr. Kamarasyhadburnedincompletely,was somehowplacedon thelandin sucha way that it,

or any constituentthereof,wasentering into the environmentor emitting into the air or

discharginginto thewaters.

Certainly~no evidencehasbeenor wifi bepresentedof emitting or discharging,unless

theCountyseeks~ioclaim that theburningitself is perseunlawful, which it is not. As wifi be

discussedin detailbelow, theburning waslawful in this settingand, in any event,the charge

underconsiderationis whethertherespondentcausedor allowed“opendumping” atthesite in
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o question,not whethertherewasopenburning. Therefore,the County must prove “entering

into theenvironment”.

Of course,theCountymight arguethatevery time a personplaceswasteon his or her

land,thenheor shehas automatically,asa matterof logical consequence,causesthat wasteto

enterinto theenvironment. But if that is thecorrectinterpretationof the phrase“enter the

environment”,namelythatanythingfoundoutsideofabuilding or enclosurenecessarilyenters

or is emittedinto, theenvironment,sothatthereis nothingwhichneedsto beproved,thenthe

wholephrase“spthatsuchwaste.. . orany constituentthereofmay entertheenvironmentor

be emittedinto l~heair or dischargedinto any waters,including groundwaters” becomes

completelysuperfluous.Merely placingwasteon the land,without more,would automatically

imply that onehadcausedit to enterinto theenvironment.

It is a standardprincipleof statutoryconstructionthat eachclausein a statuteshouldbe

presumedto have~somemeaningAlternateFuels Inc v Directorof theIllinois Environmental

ProtectionAgency, supra,2004 WL 2359398 Therefore,it must be presumedthat the

legislaturemeanttheconceptsof “enteringinto theenvironment”,aswell as“emitting” and

“discharging”, to place somelimitation on the notion of placing wasteon the land. A

homeowner,likeMr. Kamarasy,doesnot createa disposalsiteeverytimeheplaceswasteon

• his land.

Sohow dOesoneknow whichactscreateadisposalsite,andwhich do not? What is the

distinctionthat the legislatureintendedto make? It seemsclear that by using the words

“enteringinto thetenvironment”,“emitting”, and“discharging”the legislaturemeantto imply

a certainlackof controlorpotentiallackof control by thepersonwho placedthewasteon the

land. To beadisposalsite, the County must show eitherthewastein its entirety (for example

unprotectedpapertrash),or elsesomeconstituentof thewaste(for exampleoil or paint in open

cans)did enterorhasthepotentialto enter(freely) into the environment,orbe emittedinto the

air orbedischargedinto the waters. This is a Pollution Control Act. It is pollution that is

beingregulated,notmeremessinesson thepartofa landowner.



But, thespecificitems observedat this site,and listed in the fact sectionabove,arenot

items likely to blbw, scatter,or spreadfreely, escape,leech,or be emittedinto theenvironment.

Nor aretheyitenis likely to emit ordischarge.A fencepost, for example,lying on the ground,

is not goingto scatterinto theenvironment,noris it goingto emitordischargeanythinginto the

environment.Neitheris themetalframefrom somepieceof furniturethat burnedincompletely.

It is not evenpossiblefor Mr. Terry to claim that theseitems were abandonedon the

landorforgottenbyMr. Kamarasy.By Mr. Terry’s ownadmission,Mr. Kamarasymusthave

conducteda burning of someof the materialsat sometime betweenMarch 11 and March 25,

2004, whenthecitation wasissued.Therefore,Mr. Kamarasyhadnot forgottenor ignoredthis

pile ofmaterial. ‘He wastrying to getrid ofit!

It fo1lows~thattheCountyhasfailed to proveanessentialelementof its charge— that

Mr. Kamarasyc~mmittedthe actof “open dumping” at thesite in question. For that reason

alone,thechargeof causingorallowing “opendumping” againstMr. Kamarasyin this case

shouldbedismissed.

VI
THE R]~SPONDENTDID NOT CAUSEOR ALLOW OPENDUMPING

THAT RESULTEDIN “LITTER” AS THAT TERM IS USEDIN THE ACT

Evenif thisBoard shouldfind that Mr. Kamarasydid commit“open dumping,” this

would not in itselfbean actionableoffenseundertheAct. Eachof thethreespecificcharges

againstMr. Kaffiarasyrequiresfurthershowings.

TheCounty’s first claim is that Mr. Kamarasycausedor allowedopendumpingthat

resultedin “litter” in violation of § 2l(p)(l) of the Act. But, Mr. Kamarasydoesnot believe

thathis actofburningsomestuffat a siteon his own homestead,in a location not visible from

the public road,~àndin a mannerthat did not causea public nuisance,canreasonablybe

characterizedasc~usinglitter.

Mr. Kanj4rasyis well awarethattheterm“litter” hasbeeninterpretedexpansivelyin

prior casesbeforethe Pollution Control Board. Seee.g. Illinois EnvironmentalProtection
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Agencyv. Springer,supra,AC 02-7atp. 6 But, again,if thelegislaturehad intendedthat every

homeownerwhoeverplacedwasteon his landin suchawayasto constitute“open dumping,”

wasalsoandautomaticallyguilty of littering, thenthelegislaturewould not havebotheredto

addthequalifying phrase“that resultedin litter.” Seee.g. AlternateFuels, Inc. v. Directorof

theIllinois EnvironmentalProtectionAgency,supra, 2004 WL 2359398 It would havejust

definedthe crime as “opendumping”. By addingthe phrase“that resultedin litter” the

legislaturemadeitclearthat it believesthatnot all items left ata“disposalsite” constitutelitter.

Sothequestionremains,what constitutes“littering” underthePollution Control Act,

andwhatdoesnot’~Unfortunately,theAct doesnotsay Thefailure to definelittering posesa

seriousenforcementproblemofconstitutionaldimension:how canahomeowner,evenonewho

hasstudiedthestatutein elaboratedetail, possiblyknow if an act constitutes“open dumping”

that resultsin “litter”, giventhat theAct doesnot define“litter”? Seee.g. Peoplev. Einoder,

209 Il1.2d 443, 450,283 Ill.Dec. 551, 808 N.E.2d517(2004)

The Pollution Control Board attemptedto answerthis problemin previous cases,

respondingto qhargesthat the term “litter” in the statuteis too vagueby adoptingthe

definitionoflitterfrom theLitter ControlAct. Seee.g.St. Clair Countyv. Louis Mund, AC 90-

64. This approaehby theBoardis bothlogical andreasonable.It hasthevirtueof relying on a

legalnotionof ‘~1itter”thatwascreatedby thelegislaturepreciselyfor the purposeof going

beyondthesimplisticnotionthat litter is just “messystuff left outside,”andidentifying with

someprecisionwhichmessystuff left outsideshall betreatedby the law as“litter” and which

shall not, sothat littering canbeeitherpreventedorpunished.

By adoptingthemeaningof“litter” asit is usedin theLitter ControlAct, theBoardput

homeowners,like Mr. Kamarasy,on noticethat unlawful “littering” in the Pollution Control

Act meansexactlythesamething as unlawful “littering” in theLitter ControlAct.

TheLitter ControlAct startsout by providingasfollows:

“J~itter”meansany discarded,usedor unconsumedsubstanceor
waste. “Litter” may include,but is not limited to, any garbage,
trash,debris,rubbish,grassclippings or otherlawn or gardenwaste,



~~paper magazines,glass,metal,plastic or papercontainersor

otherpackagingconstructionmaterial, abandonedvehicle. . . motor
v~ëhicleparts,furniture,oil, carcassofadeadanimal,any nauseousor[J offensivematterof any kind, any objectlikely to injure any person
ôi createa traffic hazard,potentially infectiousmedicalwasteas
definedin Section3.360 of the EnvironmentalProtectionAct, or
ahythingelseof an unsightlyorunsanitarynature,which hasbeen

I. discarded,abandonedor otherwisedisposedofimproperly.

415 ILCS § 105)3

But this paragraph,thoughproperlytakenfrom theLitter ControlAct, doesnot givea

completedefinition of “litter”, in thesenseoftellingahomeownerwhat is unlawful. Indeed,it

is transparentlyincomplete,if onereadsit carefully. It consistsof two sentences.
The first sentenceis obviously definitional in syntax “Litter meansany discarded,

used or unconsu~edsubstanceor waste.” But this sentence,takenalone,suffers from thesame vagueness.ii~roblemasdiscussedabove. In fact,basedsolelyon this sentencethe trash

thatoneputs insj~.eagarbagecanandtakesto thecurb is “litter,” sinceit certainlyconsistsof

“discarded,usedorconsumedsubstanceor waste.” Likewise, a small pile of leavesin one’s

ownbackyard ~~uld probablybe “litter”, and subjectto whateverenforcementmeasuresthe

Litter ControlAct provides. Certainly,that is not whatthe legislatureintended,

For one thing, thesecondsentenceis therefor a reason.It appearsto be intendedto

give somehelp in understanding“litter”, by providinga list (thoughnot complete)of concrete

examples But thekey wordin thesecondsentenceis “may” For example,accordingto this

so-calleddefinition, “grassclippings or otherlawn or gardenwaste”,may beconsideredlitter

undertheLitter G;bntrolAct. Or, they may not. Onesimply doesnot know, without reading

theentirestatute~togetmoreguidance.

The respondentdoesnot say this to be tricky, or try to win this caseon a mere

technicality. Th~questionraisedhere is one about fundamentalfairness. This so-called

definition,cited frequentlyby theBoard,completelyfails to answerthe basic questionposed

above:what kind)ofdumpingon one’sown propertyis thekind that resultsin litter, and what



U kind is not? Without that answer,how canahomeownereverknow whatis prohibitedand what

is not~

For example,if this one paragraphwere the entire definition of litter, even sucha

commonpracticeas mulchingone’sgrassclippings back into one’s lawn would be fraught

with unknownandunknowabledanger. TheInspectormight cite it as a violation. Or he might
not. And, theoril~’wayfor ahomeownerto know in advancewould be to readtheInspector’s

mind. Therefore,in effect, theinterpretationof theLitter ControlAct that JacksonCounty is

askingthis Boardto adoptfor usein thecaseatbarwould granttheInspectorsole andabsolute

powerto decide~hat is litter andwhat is not.

PerhapsMr. Terry believesthathe canenforcethe Pollution ControlAct merelyby

insistingthathe knowslitter whenhe seesit, but if so, this would leadto ablatantviolation of

theSeparationof~PowersClauseof the Illinois Constitutionbecausetheinspectorwould then

havetheauthority to determineif and whenindividuals shouldbe prosecutedfor “littering”.

Seee.g.Peoplev~Izzo,195 Il.2d 109, 115-6,253 Ill.Dec. 425,745 N.E.2d548 (2001) It is up

to thelegislatureto give clearguidelinesaboutwhatlitter is andwhatit is not; the inspector,and

eventhe Pollution Control Board, should have only a very limited discretion in this

determination.

Ofcours~’thelegislatureknewthis whenit wrotetheLitter ControlAct. It did not give

broaddiscretionitoinspectorsto definelitter. Instead,in plain language,the legislaturegave

fairly detailedguidelinesaboutwhat is litter andwhatis not. In thelegislature’sownwords:

[tj’his Act is, therefore,necessaryto provide for uniformprohibition
throughoutthe Stateofanyand all littering onpublic or private
prbpertyso asto protectthehealth, safetyand welfareof thepeople

of this State.

415 ILCS § l05/~(LegislativeFindingsandDeterminations)(emphasisadded).

Therefor~it wasthelegislature’sintentthatthenotionofunlawful littering shouldbe

“uniform” in the~Stateof Illinois, andthat one hasto examinetheentire statuteto know what

“any andall littering” means.Merely readingoneparagraphfrom thestatutewill notsuffice.
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o It follows that thecriterionfor whethera landownerhas committedopendumpingthat

p resultedin litterin violation of thePollution ControlAct is to determinewhetheror not the

landownercomnuttedopendumpingthatresultedin litter in violationoftheLitter ControlAct
n

In otherwords, to prove that Mr. Kamarasy’salleged“open dumping” resultedin

“litter”, theStateiwill haveto prove thatMr. Kamarasy’sactionsconstitutedaviolation of the

Litter ControlAct. But, theCountycannotdo so,becauseMr. Kamarasydid not violate the

r Litter ControlAct.
The Litter ControlAct containsfour sectionsthat describeprohibitedacts.See415

P ILCS §~105/4thiough 105/7 Two ofthesearenot relevantto this hearingin that theyrefer to
li

dumpingfrom amotorvehicleor abandoningamotorvehicle.See415ILCS § 105/5 (dumping

from motorvehiCle) and415 ILCS § 105/7 (abandonmentof motor vehicle) That leaves

o Section4 (dumprngandthedepositoflitter) andSection6 (accumulationof litter)

L Section4 oftheLitter ControlAct providesin relevantpart,asfollows:

Nopersonshall dump,deposit,...[or] discard... litter. . . unless

• (a) thepersonis theowneror tenantin lawful possessionof the
• property . . . and does not create a public health or safety

hazard, a public nuisance,or a fire hazard.

(Emphasisadded)

Section6 of theLitter Control Act addressesaccumulationof litter. It providesin

relevantpart,asføllows:

No persotishall allow litter to accumulateupon real property,of
whichthepersonchargedis the owneror tenantin control,in such
a manner as to constitute a public nuisance or in such a
manner that the litter may be blown or otherwise carried by
the natural elementson to the real property of anotherperson.

There is no evidenceto supporta claim that Mr. Kamarasy’sso-called“open dump”

createda public healthor safetyhazard,apublic nuisance,ora fire hazard. Thereis also no

evidencethat he depositeditems in the so-called“open dump” in a manner asto constitutea

~ ~ ~ ~
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o publicnuisanceor suchthatitemsmaybe blown or otherwisecarriedby thenaturalelements

on to therealpropertyofanotherperson.

Therefore,Mr. Kamarasyshouldnot be found in violation of the Act on thechargeof

opendumpingthatresultedin litter, becausehe did notcauseor allow litter in violation of either

thePollutionControlAct or theLitter ControlAct.
p

• VH

THE RESPONDENTDID NOT CAUSEORALLOW OPEN
DUMPINGAT HIS HOMESTEADTHAT RESULTEDIN OPEN

P. BURNINGIN VIOLATION OFTHE ACT

IEPA regrilationsexemptseveralactivitiesfrom thegeneralprohibitionagainstopen
burningundertheAct.

For exaffiple, open burning of “agricultural waste” is not a violation of the Act,

o providedtheburningoccurson thepremiseson which suchwasteis generated,theareaof the

burnis not a resfrictedarea,atmosphericconditionswill dissipatereadily the contaminants,no

visibility hazarcF~iscreatedon roadways,railroad tracks or air fields, residentialor other

populatedareasarenot closerthan1,000feet, and it canbe demonstratedthat no economically

reasonablealtei~ativemethodof disposal is available 35 Illinois AdministrativeCode §

237.120(a)

• “Agriculjiiral waste” is definedas “[a]ny refuse,exceptgarbageanddeadanimals,

generatedon afarm orranchby crop andlivestockproductionpracticesincludingsuchitemsas

bags,cartons,dry bedding,structuralmaterialsand crop residuesbut excludinglandscape

wastes”.35 IllinOis AdministrativeCode§ 237.101

Openburningof “domicile waste”is not aviolation of theAct, providedtheburning

occurson thepremiseson which suchwasteis generated,theburnareais not arestrictedarea,

atmosphericconditionswill dissipatereadily the contaminants,andno visibility hazardis

createdon road~áys,railroadtracksorairfields. 35 Illinois AdministrativeCode§ 237.120(a)

“Domicile waste”is definedas“[a]ny refusegeneratedon single-familydomiciliary

propertyasa resiXlt of domiciliaryactivities”. 35 Illinois AdministrativeCode~ 237.101



o Openburningof “landscapewaste” is not a violation of theAct, providedtheburning

occurson thepremiseson which suchwasteis generated,atmosphericconditionswifi dissipate

readilythecontaminants,andno visibility hazardis createdon roadways,railroadtracksor air

fields”. 35 Illinois AdministrativeCode§ 237.120(a)

“Landscapewaste”is definedas“[a]ny vegetableor plant refuse,exceptgarbageand

• • agriculturalwaste”,including trees,treetrimmings, branches,stumps,brush,weeds,leaves,

grass,shrubberyandyardtrimmings.35 Illinois AdministrativeCode§ 237.101

In thecaseat bar,Mr. Kamarasyconsolidateditems from his household,which is

locatedon thefarmwheretheCarbondale/Kamarasysiteis situated,andburnedthem. He also

consolidateditemsof landscapewaste,suchasbranches,vines,leavesandbrush, which were

generatedon his~farm,andburnedthem. Also in the burn, wereitems of agricultural waste,

suchasfenceposts(formerlycontaminatedwith poison ivy), boxes,cartons,structuralitems

andcrop residue~

Theseactivitiesby therespondentdid not violate the Act’s ban on “open burning”.

Therefore,this claim shouldbe dismissed.

VIII

THE RESPONDENTDID NOT CAUSEOR ALLOW OPENDUMPING
ON HIS HOMESTEADTHAT RESULTED IN THE DEPOSITIONOF

GENERALCONSTRUCTIONORDEMOLITION OR CLEAN
CONSTRUCTIONDEBRISIN VIOLATION OFTHE ACT

TheAct defines“generalconstructionor demolition debris”. Theterm means“non-

hazardous,uncontaminatedmaterialsresultingfrom theconstruction,remodeling,repair,and

demolitionofutilities, structures,androads,limited to thefollowmg bricks,concrete,and other

masonrymaterials;soil; rock; wood,includingnon-hazardouspainted,treated,andcoatedwood

and wood products;wall coverings;plaster; drywall; plumbing fixtures; non-asbestos

insulation; roofing shinglesand other roof coverings;reclaimedasphaltpavement;glass;

plasticsthat arenot sealedin amannerthat concealswaste,electricalwiring and components
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D containingno hazardoussubstances;andpipingor metalsincidentalto any of thosematerials”.

H 415 ILCS § 5/3.460(a)

U The Act~defines“clean constructionor demolition debris”. The term means

“uncontaminated~brokenconcretewithoutprotrudingmetalbars,bricks, rock, stone,reclaimed

asphaltpavement,orsoil generatedfrom constructionor demolition activities”. 415 ILCS §
5/3.160(b).

p Nothing,’in the debrispile discoveredby Mr. Terry was constructionmaterialor

demolitiondebris. Mr. Kamarasyor his farm employeesplacedall of the materialscontained

P in thedebrispile7 Mr. Kamarasywasnotconstructingastructure,norwashe demolishingone,

and sothe“stuff~in his burnpile couldnothavebeenthewastegeneratedby suchan activity.

For the words l’t~onstruction”and “demolition”, which modify “debris” in this charge

againstMr. Karnarasy,to haveanymeaning,theremustbe at leastsomecircumstantialevidence

that someconstructionand/ordemolitionof structureswas taking place. The County has

presentedandcanpresentnone.

Thephotpgraphsthat Mr. Terry tookdo notshowpilesoflumberofthetypethat might

lead to a reasor~áb1einferencethat constructionactivity had takenplace resulting in the

deposition of materialstherefrom. Nor do they showdebrisfrom thedemolitionof a non-farm

structure. Rather,they appearto show a few piecesof debris from someold household

furnitureandth&iike.

Evenif the inspectordid observea few damagedpiecesof “dimensionallumber” in the

debrispile, this ~nalysisis not changed. Obviously,no farm canbe run without generating

somescrappiecesof wood. And it is simply not reasonableto saythat if the inspectorfinds

oneortwo scrappiecesof wood,orevenacoupleof “2 x 4’s” in adebrispile, that he or she

canreasonablycOncludethat thedebris pile consistsof constructionmaterialsor demolition

materials.Otherwise,any timeany homeownerputsacoupleofpiecesofscrapwoodout in his

or herbackyard,~brafarmerputs a coupleof scrappiecesof wood on theburnpile, he or she

will standaccugedof havingcommittedopendumpingthat resultedin the depositionof

Mónornd~ Supporting1Aniè~dødPetitioi ~ ~
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constructionor demolition debris in violation of the Pollution Control Act. It should be

L obviousthattrueconstructionanddemolitionactivity would generatesubstantiallymorethan

oneor two piecesof woodthata homeownermight scrapor thata farmermight discardand

r seekto burn.
Therespondentwishesto emphasizethattheburdenof prooflies with the County to

[I showthatthematerialscomprisingtheburnpile on theCarbondale/Kamarasysiteconstituted

“generalconstructionor demolition debris” or “clean constructionor demolitiondebris”.

The respondentcontendsthat they did not, and the visual evidence,in the form of ther photographstakenby Mr. Terry during his warrantless,unannouncedentryandsearchof the

premises,seemsi~atherclearon thispoint. However,it is not therespondent’sburdento make

[ out his defense~tbthis charge,until the Statefirst shows that therewas constructionor

demolitiondebrisin this burnpile.

L The Statehasmadeno showingof facton this point, only Mr. Terry’s conclusory

L allegation. Consequently,no finding is warrantedthat therespondentallowedor causedopen

dumpingthat resultedin the depositionof generalconstructionor demolition or clean

[ constructionordemolitiondebrison theCarbondale/Kamarasysite.

Moreover,evenif this Board should find as a matterof fact that Mr. Kamarasydid

E stacksome“din~nsionallumber” in this debrispile and burnit, Mr. Kamarasyfinds it hard

to believethat this Board would describethat act as depositingthe lumber,ratherthan

attemptingto burti it. And, asalreadydiscussed,evenif it might be unlawful to abandona pile

ofwoodin ascrapheap,it is notunlawful to burn it in an unrestrictedarea,suchaswhereMr.

Kamarasyburnedit.

Therefore,this Boardshoulddismissthechargeof opendumpingthat resultedin the

• depositionofgeneralconstructionor demolition or cleanconstructionor demolition debrison

theCarbondale/Kamarasysite.



IX

IT~]SUNFAIR, AND A VIOLATION OFMR. KAMARASY’S
[j CONSTITUTIONALLY PROTECTEDDUE PROCESSRIGHTS,TO

ACCUSEHIM OFIMPROPERLYCREATINGAN OPENDUMP SITE,
LITTERING, OR DUMPINGCONSTRUCTIONDEBRISAT A SITEr WHEREHEIS LAWFULLY ENTITLED TO DEPOSITTHOSESAME

1. MATERIALS FOR THE PURPOSEOFBURNING THEM

r By claiming that Mr. Kamarasycreatedan opendump, theCounty appearsto suggest
thatit wasunlawfulfor Mr. Kamarasyto collectlandscape,household,andagricultural waste

r anddepositit masinglesiteon his farm in preparationforburningit.

It wasshownin Section VII of this Memorandumthat IEPA regulationsexpressly

L permittheburning of suchmaterialsif they result from domiciliary waste,landscapewaste,or

[ farm wastegeneratedon thepremises. Thus, unlesstheCounty canprovethat this wastewas

somehowgeneratedby activitiesoutsideMr Kamarasy’shouseorfarm, he wasentitledby law

to burnthemater~iä1s.

But thereis no wayto burnthematerialswithout first gatheringthem. So, if this Board

L wereto upholdtheCounty’s interpretationof thePollution Control Act, it would be holding

r that thelawsin theStateofIllinois contradictthemselves.Onthe onehand, it is lawful to burn

materialsin themaimerthat Mr. Kamarasydid, but, on theotherhand, it is unlawful to gather

• themfor burningL

-~ Oneofthe.mostbasicnotionsofdueprocessis that acitizenmustbeableto reasonably

L ascertainwhethet’ànactthathe is contemplatingis lawful or not. Seee.g. GraniteCity Div. Of

Nat. SteelCo. vjtTllinois Pollution ControlBoard, 155 I11.2d 149, 163, 184 Ill.Dec. 402, 613

N.E.2d719 (199~)WheretheStatehastwo laws, one of which tells thecitizenunequivocally

that theactis lawful, while theothertells thecitizen, in effect, that theactis not lawful, it must

be true that onecorboth of those laws is unconstitutional. Otherwise,therewould be no

L possibleway fo~acitizento makethe necessarydeterminationaboutlawful versusunlawful

behavior.



Of course,therespondentdoesnot saythis by way of arguingthat this Boardshould

find that thePollution Control Act is unconstitutionalon its face. Rather,therespondentsays

this by wayofarguingthat this Boardmust interpretthePollution Control Act so asto keepit

within constitutionalbounds Thatis, this Boardmust find that the Pollution Control Act

permitsthegatheringof “discarded” materialsor “waste” in oneplace,evenif that might be

describedascreatingan opendumpsite,so long asthe materialsconsistedonly of domiciliary

waste,landscapewaste,and/oragriculturalwastegeneratedon thepremisesand thepurposeof

gatheringthematerialswasto burnthemor otherwisedisposeofthemin alawful manner.

Assumir~gthattheaboveis thecorrectinterpretationof the law, Mr. Kamarasycannot

be found to have committedthe violations describedin the Administrative Citation. Mr.

Kamarasy’sonl~demonstrab1eintentionwasto burnthematerialsin question.

Mr Terry effectivelyconcededasmuch in his original Report According to that

Report,Mr. Terr~first observedthe debrispile on March 11, and it hadnot yet beenburned.

Mr. Terry thenobservedthedebrispile on March 25, andhe notedthat it hadbeencharredby

burning, and that the pile had beenreducedin sizesinceMarch 11. The only reasonable

inferenceis that Mr. Kamarasycollectedthe materialsat sometimeprior to March 11 for the

purposeofburnig thematsometimeprior to March 25.

Becausethe collecting of the materialsfor burningin this case,andtheburning of the

materialswasreally a singlecontinuousact, theBoard should find that the collectingof the

materials(1) waSnotan actof opendumping;(2) wasnot an actoflittering; and (3) was not an

actof depositingconstructionordemolitiondebris in thesenseintendedby the legislaturewhen

it passedthePollution ControlAct.
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n IT WOULD BE UNFAIR, AND A VIOLATION OF DUE PROCESS,
IF THIS BOARD WERETO INTERPRETTHE LEGAL MEANING
OF “DISPOSAL SITE”, “OPEN DUMP” AND/OR “LITTER” IN
SUCHA WAY AS TO IGNOREORRENDERDEMINIMUSTHE

NOTIONS OF SCAYI’ERING FREELYINTO THE
ENVIRONMENT AND OFCAUSING SOME HARM TO OTHERS,

WHICH THE LEGISLATURE CLEARLY INTENDED TO BE
INCORPORATEDINTO THE MEANING OF “POLLUTION”

Theproblemsinherentin theCounty’s interpretationof the Pollution ControlAct, as

evidencedby themannerin which theprosecutionhasstatedandpresentedits caseagainstMr.

Kamarasy,havealreadybeendiscussedextensivelyin this memorandum.When thelegislature
wishedto describean opendump,it did notdescribeit merely asa locationwherea landowner

placessomeof his or her waste. Evenif the placing of one or more items in a pile seems

unsightly,that doesnotmakethepile an opendump,especiallyif thesiteis discreteand limited

Thelegislaturesaidin plain languagethat, to be an opendump, a pile of materialmust alsobe

placedin sucha way that either thematerial itself is freeto enterinto theenvironment,or else

constituentsofth~materialmaybe emittedordischargedinto theenvironment.

One must assumethat the legislatureusedthis languagefor a reason,namely to

distinguishthe moreseriouscrime of “pollution” from the relatively insignificant and not

unlawfulcaseof;mere“messiness”. Onemust also assumethat by using theword“may”

the legislaturemeantto requirethe Stateto prove a significantlikelihood, not a remote

possibility, of euI~teringinto the environment. Otherwise,anoverzealousprosecutorcould

alwaysclaimthe~existenceofan infinitesimalpossibility.

Similarlyywith respectto “litter”, the legislaturesaid,if it occursonly on the alleged

offender’sown private property,and the accusationis unlawful “dumping,” the allegedly

offending stuffmustbe shownto “createapublic healthor safetyhazard,apublic nuisance,or
a fire hazard,” Or alternatively,wheretheaccusationis that the stuff is beingunlawfully

“accumulated”,~itmust be shownthat the stuff is a “public nuisance”or that it “may be

blown orotherwisecarriedby thenaturalelementson to therealpropertyof anotherperson.”



o Any homeownerwhoreadstheseprovisionswould haveto believethat it is lawful, say,

p to makeamodestleafpile in his or herbackyard,or to stacka few branchesfrom a fallen tree,

or to setout a woodpile for agingfirst beforeburningit in a fireplaceor woodstove. More

particularly,if Mr. Kamarasyhadreadthestatuteswith afine-toothedcomb,beforecreatinghis

burnsite, hewould havehadno wayof anticipatingthat an overzealousinspectormight enter
p.
I onto his propert)ywithoutawarrant,discoverhis pile of material,andthencitehim, notjust once

p but threetimes,for “polluting”, merelybecausethepile lookedmessyto the inspectorandnot

becauseit wasactuallyscatteringor threateningto becarriedoff by thenaturalelementsonto

I someoneelse’sproperty.

Thatmeansit would beaviolationof Mr. Kamarasy’sdueprocessrights to convict him

of thesecharge~:A citizen of the United Statesandthe Stateof Illinois must be able to

reasonablyascertainwhat is lawful andwhat is not. Otherwiselaw enforcementbecomes

L simply arandom~andunintelligible act.

Furthermdre,if Mr. Kamarasyhadreadthe Litter ControlAct carefullybeforecreating

thepile, he woukthaverightfully determinednotonly thathe wasnot violatingthat Act, but also

[ thathe wasexphcitlypermittedby theAct to gatherthematerialsthathedid in thepile andburn

them. Thatbringsus back to the samedilemma describedabove. The legislaturecannot

reasonablydeclareto its citizensthat it is lawful to placesomedebrisin yourbackyard(if it

meetstherequisitestandards),but thenin aseparatelaw declarethat it is unlawful, evenif it

doesmeetthosesamestandards.

Consequently,the Boardmustconcludeeither (a) that the Pollution Control Act as

appliedto Mr. Kamarasyis unconstitutional;or(b) that the Pollution Control Act was never

intendedto apply; andin fact doesnotapply, to items that one canlawfully disposeof in one’s

backyardaccordingto theLitter ControlAct. It wasonly meantto apply to suchitems aspose

arealthreatto b~carriedonto thepropertyof othersby the naturalelements. None of the

materialsdepositedby Mr. Kamarasyposedthat threat.
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IT WOULD BE UNFAIR, AND A VIOLATION OFTHE PRINCIPLEOF

[j SEPAI~ATIONOF POWERS,IF THIS BOARD WERETO PERMIT THE
INSPECTORAND JACKSONCOUNTY SIMPLY TO USETHE “I

KNOWIT WHEN I SEE IT” DEFINITION OFLITTER RATHER THAN
T CAREFULLY APPLYING THE GUIDELINES SETFORTH IN THE
1. P LITTER CONTROLACT

r If thisB&ird holdsthat actswhich areexplicitly lawful undertheLitter ControlAct (for
- exampleplacingwasteon one’sownpropertyin sucha way that it is not likely to be carried

[I ontoa neighbor~’propertyby thenaturalelements)or which are explicitly lawful underthe

IEPA regulatioisaccompanyingthe PollutionControl Act (for exampleburning landscape,

L household,and~tgricultura1wasteon one’s own property)violate the Pollution Control Act,

thenthis Board,~ineffect, would bemakingnew legislationaboutwhat is and what is not

pollution Thatwould be a violation of the Separationof Powersprinciple of the Illinois

Constitution. Making law is not a proper administrativefunction. This Board is only

authorizedto enfOrcethelaw.
T
L By thesametoken,if this Boardpermitsan inspectorto exerciseunbridleddiscretion

r undertheguiseof “I can’t definelitter, but I know it whenI seeit,” that would be a violation
oftheSeparatioiiofPowersprinciple. Theinspectoris no more authorizedthan theBoardto

L makenewlaw aboutwhatis andis notpollution.
Nor is this someminor matterin which the exerciseof discretion is proper and

L necessary.If littering is the crime in question,it cannotbe left to the executivebranchof

p government,whetherthatmeansanInspectoror this Board, to decidearbitrarily andon its own

whatconstitutes“litter”. Theremustbe clear guidelinesfrom the legislature,and those

guidelinesmustbefollowed,or theenforcementitself is unconstitutional.

As statedpreviouslyin this memorandum,the legislaturehasset forth someguidelines

L for this case,th~Countyand its inspectorhavenot followed them, and this Board should

implementthose~guidelinesby exoneratingMr. Kamarasyofthechargesin this case.
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IT WOULD ALSO BE UNFAIR, AND SIMILARLY A VIOLATION
OF’ THE PRINCIPLEOFSEPARATIONOFPOWERS,IF THIS
BO~DWERETO PERMITTHE INSPECTORAND JACKSON

COUNTY TO PILE ON MULTIPLE CHARGESFOR WHAT
REASONABLY SHOULD AMOUNT TO A SINGLEACT OF
COLLECTINGMATERIALS IN ONE SITE AND BURNING

THEM

Thelegislatureonly intendedonefine for one violation of the Act. It surely did not

intendthelegal trickeryby which theprosecutionhasmanagedto subdividethat sameactinto

threeaspects,eaChofwhich is allegedto constituteaseparateviolation.

By the *Osecution’sreasoning,if a homeownerwere to takea collection of dead

branchesandplacethemin afire pit in his backyard,andif he werethento strip off a damaged

pieceof plywoc~from an old doorand throwit on thedebrispile, andif he thenburnedthe

pile, he couldbe Chargedwith notjust onebut threeviolations of the Pollution ControlAct.

Onecountcoulc~befor littering, onecountcouldbe for burning,andonecountcould be for

demolition debrisasaresultof havingdemolishedthe old door. Or, theprosecutormight

chargeonly for otie count. This decision wouldbepurelydiscretionary.

In thecaseatbar,Mr. Terry andtheJacksonCounty prosecutorusedtheir apparently

unbridled discr~ionto file threecomplaintsfor what wasreally a single actof burning some

debris,the extentof which was to createonly ten cubic yardsof waste. The prosecution

exercisedthis discretion to pile on the charges,eventhough by its own admission,Mr.

Kamarasycreatedlessthantencubicyardsofwaste,whereasthetypical casebeforethis Board

involves hundredsof cubic yards of waste. That alonemakes the chargesagainstMr.

Kamarasyin this actionarbitrary andunreasonable,andan abuseofdiscretion.

Theessenceof thelegislature’sthinking in creatingtheAdministrative Citationprocess

was to reduceth~discretion of theexecutivebranch in enforcingthe law. For example,by

impositionoffixed penalties— neitherprosecutorsnor this Board areallowedto say:this is a

$1500litterpile, this is a $1000pile, andthis oneonly seemslike a$500one,eitheron account

of its sizeorthedegreeto which it presentsproblemsto others. This lack of discretionis a



U significantpart~f legislature’sintentunder theAct. Yet theprosecutor,in this case,has

managedto intrOducea muchlargerdegreeof discretionin a back-doormaimer. Whetherit is

10 cubic yardsor 10,000, the fine for littering if the prosecutionchoosesto use the

Administrative Citation processmust always be $1,500. Yet, in this caseagainstMr.

Kamarasy,theprosecutionhasfiguredout away to chargeMr. Kamarasywith $4500 in fines

for onetiny allegeddumpsite.

FurthermOre,andaspreviouslydiscussed,beforeonecancommittheallegedcrime of

“openburning”underthePollution ControlAct, it is a logically necessaryantecedentthat one

first musthavegatheredthematerialsin a debrispile. For theprosecutionto automatically

chargeseparate”fines,and in Mr. Kamarasy’scasetwo separatefines, for this logically

necessaryantecedentstep,beforechargingfor the“burning” amountsto setting a minimum

fineof $3000for all openburningcases.Alternatively, for theprosecutionto decideat its own

discretionwhethCrto chargea separatecrime for theantecedentsteps,violatesthe legislature’s

intentin creating~theAdministrative Citationprocess,becausethe legislatureintendedthefines

to beenforcedwithout discretion.

Thepur~oseof eliminatingdiscretionin the matterof fines was to avoid giving the

executivebranch~too muchpowerin thesecases. If this Board were to decideto grantthe

prosecutordiscretionto chargeMr. Kamarasywith threeseparatecountsfor what was in

essenceasingleactof openburning, it would be endorsinga violation of the Separationof

PowersClauseof-theIllinois Constitution.

If the legislaturehad intendedfor the single act of burning somedebris on one’s

propertyto carrya$3000fine, it would havesaidso in theAct. It did not.

Therefore;thepiling on of multiple chargesin this case,evenif aviolation of theAct is

foundto haveoccurredwhenMr. Kamarasygatheredthematerialsfor thepurposeof burning

them, shouldnot~becountenancedandMr. Kamarasyfoundliable for no more thanone (1)

violationof theAct, if any is foundto haveoccurred.
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CONCLUSION

Theinspectordiscoveredthepile at thesite in questiononly by conductingan illegal

searchofMr. Kamarasy’sproperty.Therefore,all evidenceof theexistenceof this pile should

be suppressedanddisregarded.

Thepile of materialin questiondid not constitutea “disposal site” or an “open

dump”, asthosetermsaredefinedin thePollution ControlAct.

Therewasno generalconstructionordemolitiondebriswithin thepile.

Thepile itself would not beconsidered“litter” in violation of the Litter Control Act.

Therefore,it cannotbeconsidered“litter” in violation ofthePollution ControlAct.

It wasanabuseof discretionto chargeMr. Kamarasywith threeseparateviolations for

oneallegedlywrongful act. Theessential“crime”, which Mr. Kamarasycommitted,if any,

wasto createaburnsiteon his farmto disposeof household,landscape,andagricultural waste

generatedon the farm by his farmingactivities. At most, he shouldhavebeenissuedone

citationfor openburning.

But that~openburning chargemust be dismissedbecausethe IEPA regulations

expresslypermitthiskind ofburningactivity, providedcertainconditionsaremet, which Mr.

Kamarasyobviouslydid meet.

Theonly ~wayfor this Board to convictMr. Kamarasyon any of thesethreecounts

wouldbeto interpretthe legal terms“open dump” and“litter’ so expansivelyand arbitrarily

asto violateMr.~Kamarasy’sdueprocess right to be ableto reasonablyanticipatewhat is

illegal andwhatisnot. In addition,the interpretationwould haveto beso broadasto give the

administrativebranchofthegovernmenttoomuch discretionregardingboth thedecisionabout

what is litter andtheamountof penaltiesto be imposedfor aparticularact. This would be a

violation of theConstitutionalprincipleof SeparationofPowers.

TherespOndentdid not violatetheAct asallegedin theAdministrativeCitation.



Therefore,andfor all of theforegoingreasons,the AdministrativeCitation should be

H dismissed.
Datedthis 19thday ofNovember,2004.

EG~JJ~MARASY,Respondent

By~~-~
-‘ Gregory~~each,IARDC # 2893061

Attorneyforrespondent
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LAW OFFICESOFGREGORYA. VEACH
3200FishbackRoad
P.O.Box 1206
CarbondaleIL 62903-1206
Telephone:(618)549-3132
Telecopier: (618)549-0956
e-mail:gveach@gregveachlaw.com

Attorneyforrespondent
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Davis Auto Center
356 Cedar Creek Rd.

Makanda IL 62958
(618)549-3675

Thank you for your business.
page 1

Repair Orde r #4582
Egon Kamarasy Day Phone : 618-457-6167
474 Egret Lake Rd.
Carbondale IL 62903

Vehicle : 1986 BMW 325e 2693CC 2.7Liter L6 Tag/State : RWCI94 / IL
VIN : WBAAB5404G9681384 Color : White
Created : 06/02/04 5:22:00 PM Odometer In : 0

Qty Code/Tech” Reference Description
3 - DISPOSAL FEE DISPOSAL OF OLD TIRE

Odometer Out: 0
Condition Unit Price

$1.25
Price
$3.75

Labor $0.00
Parts $0.00
Sublet/Misc. $0.00
Shop Supplies $0.00
Charges $3.75
Sales Tax Tax @ $0.00 * 6.2500%

Repair Total
$0.00
$3.75

I hereby authorize the repair work herein set forth to be done along with the necessary material and
agree that you are not responsible for loss or damage to vehicle or articles left in vehicle in case of fire,
theft or any other cause beyond your control. I hereby grant you and/or your employees permission to
operate the vehicle herein described on streets, highways or elsewhere for the purpose of testing and/or
Inspection. An express garagekeeper’s lien is hereby acknowledged on above vehicle to secure the
amount or repairs thereto. All Vehicles left over 48 hrs. after repairs are completed WILL INCUR A
$5.00 PER DAY STORAGE FEE.

: Customer Signature
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