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the Illinois Pollution Control Board, PETITIONERS’ APPEAL OF SITING
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PROOF OF SERVICE

I, MatthewM. Klein, an attorney,certify that I servedtheoriginal andnine
(9) copiesof the attachedPETITIONERS’APPEAL OF SITING APPROVAL by
FirstClassMail to thepartiesmentionedaboveonthis 23rddayof August,2004.

MatthewM. Klein

MatthewM. Klein, Esq.
322 WestBurlington
LaGrange,Illinois 60525
Ph: (708) 354-8840
Fax: (708)354-8850
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APPEAL OF SITING APPROVAL

NOW COME the Petitioners,JANIS ROSAUER (“Rosauer”) and BATAVIA
ILLINOIS RESIDENTS OPPOSED TO SITING OF WASTE TRANSFER STATION
(“Batavia Residents”)by their attorney,and herebyappealthe decisionof the City of
Batavia, Illinois granting site location approval under Section 39.2 of the Illinois
EnvironmentalProtectionAct to OnyxWasteServicesMidwest, Inc. (“Onyx”) for a solid
wastetransferstation.

I. JURISDICTIONOF THE BOARD

The City of Bataviagrantedsite locationapprovalto Onyx for its solid waste
transferstation on June7, 2004. This appealwas originally filed before this Board
pursuantto Section40.1 of the Illinois EnvironmentalProtectionAct on July 12, 2004,
within thirty-five (35) daysafterthe dateonwhich the local siting authorityapproved
siting. On July 22, 2004, the Pollution Control Board grantedthe Petitionersuntil
August23,2004to file anamendmentto theappeal.

II. STATUS OF PETITIONERS

A. Rosaner. Rosaueris an individual residingwithin the City of Batavia.
Rosauerresidesat 1301 Violet Lane, Batavia, approximatelyone block west of Kirk
Road, within the WoodlandHills areaof Bataviaand within the serviceareaof the
proposedtransferstation. Rosauerparticipatedin thepublic hearingconductedby the
City of Bataviaby submittinga written commentafter the closeof the public hearing
within thetimeperiodallowedfor submissionofwrittencomments.

B. Batavia Residents. Batavia Residentsis an unincorporatedcitizens’
group of at least200 residents,various membersof which participatedin the siting
proceeding. At least sixty (60) membersof Batavia Residentssubmitted written



commentsopposedto thesitingapprovalafterthe closeof thepublic hearingbut within
the time period allowedfor thesubmissionof written comments.Eleven(11) members
of BataviaResidentsappearedpersonallyat the public hearingsandoffered questions
and!or comments.Eachof the membersof BataviaResidentsis aresidentof theCity of
Bataviawithin the serviceareafor the proposedtransferstation. At leastonehundred
(100) membersof Batavia Residentsresidein the WoodlandHills areaof the City of
Batavia. Woodland Hills Road is a north-southrunning residential street located
approximatelyone(1) block westof Kirk Road,betweenWilsonStreetandGieseRoad
in the City of Batavia. Many of the other membersof Batavia Residentsresidein the
Breton Manor,CherryPark,andJohnson’sWoodssubdivisionsin Batavia,within four
(4) blockswestof Kirk Road. Kirk Roadis a majornorth-southarterial thatrunsin part
within City of Batavia limits andwill provide the main accessroad for the proposed
transferstation. Membersof Batavia Residentsregularlyuse Kirk Road as a primary
meansof accessto or from WilsonStreetor PineStreet. Kirk Roadhasa full interchange
with the RonaldReaganMemorial Tollway (1-88) southof the City of Batavialimits and
provides accessto major east-westarterials north of the City of Batavia, including
regional shoppingservices. BetweenFabyanParkwayandthe 1-88 interchange,Kirk
Road has a documentedhistory of serious automobile accidentsand high traffic
volumes. The traffic conditionson Kirk Roadandother City of Bataviastreetswill be
exacerbatedby the trucktraffic proposedto servethe transferstation. Residingjustwest
of the main accessroadfor the transferstation,membersof BataviaResidentswill also
be subjectedto the visual blight of litter beingreleasedfrom the garbageandtransfer
trucks servingthe transferstation,andregularly be subjectedto the odors,noise and
leakingliquid from the garbagetrucks servingthe proposedtransferfacility as well as
thesameimpactsfrom the facility itself. As such,BataviaResidentsis acitizens’ group
thatis solocatedas to be affectedby theproposedfacility.

III. BASESFOR APPEAL

A. FundamentalFairness.The sitingapprovalprocessis not fundamentally
fair. Prior to entertaining the siting approval application, the City of Batavia took
certainstepswhich createdaconflict of interestandrenderedthe City one-sidedand
biasedin favor of the siting application. Beginning in approximately1999, the City
initiated the idea and beganto explore the possibility of creating and siting its own
wastetransferstation. In that examinationprocess,the City entertainedproposalsfrom
independentwastecompaniesto createandoperateatransferstationfor the City.

On March 25, 2003, the City of Batavia entered into a contract with Onyx
pursuant to which Batavia would receive approximately Five Hundred Thousand
Dollars ($500,000.00)annually if the Onyx siting applicationwere approvedand the
transferstation constructed. The prospectof a multiple six-figure income from the
transfer station impermissibly altered the objectivity of the Batavia City Council
members,who act in a quasi-judicialcapacity in reviewing siting requests. The host
agreementcreatedan impermissiblepecuniary interestin the City of Batavia, which
impermissiblyimpaired its objectivity. The City of BataviaPollution Control Facilities
Siting Ordinancerequiresthat aHostAgreementbe executedprior to any application
for site location approval, thereby assuringthe financial incentive to the City be



guaranteedbeforeanapplicationis submitted. SuchHostAgreementsarenot required
by anyprovisionof Illinois statuteor administrativerule.

The lack of objectivity on the part of the City of Batavia was manifested
throughoutthe siting applicationprocess,during which time the City took little or no
additional steps to notify affected and/or interestedmembersof the public of the
pendancyof the publichearingsandtheir rightsto commentandparticipatein thesiting
approval process. On some occasions,City Staff provided inaccurateinformation
regardingpublic participationwhich impaired the public’s accessto information and
ability to meaningfullyparticipatein the siting process. For example,one of Batavia
Residents’members,YvonneDinwiddie (who is alsoamemberof the BataviaCitizens’
Advisory Board,which was appointedby the City Council to evaluatesiting a transfer
stationwithin the City), wastold by AssistantCity AdministratorRandallRecklausthat
she would needto engagean attorney to participatein the public hearing, that an
appearancefor her would need to be filed by March 31, 2004, and any written
documentsshemight rely uponat thehearingwould alsoneedto be filed with the City.
Ms. Dinwiddie interpretedthatconversationasmeaningthat shewould haveto havean
attorneybothfile anappearancefor her andsubmitall of herwritten documentationby
March31, 2004. WhenMs. Dinwiddie told Mr. Recklausthat shewould not beable to
meettheMarch31 deadline,hesuggestedthat shesubmit written questionsto the City
Attorney, Mr. John Noble, who could then ask those questions during the public
hearing. Ms. Dinwiddiedid in factsubmita list of questionsto Attorney Noble,mostof
which wentunaskedby him atthehearing.

The hearingdateof April 16, 2004 ultimately was reservedfor public comment
without advisingall interestedresidentsthatno participationor responsesto residents’
questionsby Onyx would occur. Membersof Batavia Residents,including Yvonne
Dinwiddie, attendedthe April 16, 2004 hearing with the expectationof receiving
answersto their questions,whichanswerswerenot provided.

The lackof objectivity by theCity of Bataviawasfurthermanifestedby the City’s
prohibiting its Staff from communicatingwith City residents,including membersof
BataviaResidents,on any substantiveissueregardingthe siting application. See,for
example,theApril 27, 2004 letterfrom AssistantCity AdministratorRecklausto Mr. and
Ms. Voreis, acopy of whichis attachedasExhibit A.

The noticesrequiredunder Section39.2 of the Act during the siting approval
processare inadequateto apprisemembersof the public regardingthe pendingsiting
processandtheir rights of participationin same. Specifically, under Section39.2, the
only notices requiredfor the public are two (2) legal publicationsin a newspaperof
generalcirculationpublishedin thecountyin which the site is located. Thesenoticesare
insufficient to comportwith proceduraldueprocessandfundamentalfairness.

B. Failureto SatisfyCriteria for Siting Approval. The applicationof Onxy was
substantively deficient in that the record will demonstratethat Onyx failed to
demonstratecompliancewith the following site location criteria under Section39.2 of
the Act, andthe City’s finding of compliancewas againstthe manifestweight of the



evidence.Specifically:

1. The Onyx facility is not necessaryto accommodatethe waste needsof the
areait is intendedto serve. (SitingCriterion (i)).

2. The Onyx facility is not so designed,locatedandproposedto be operated
that thepublic health,safetyandwelfarewill beprotected. (Siting Criterion
(ii)).

3. The Onyx facility is not locatedso as to minimize incompatibility with the
characterof the surroundingareaandto minimizethe effect on thevalueof
thesurroundingproperty. (SitingCriterion (iii)).

4. The traffic patternsto andfrom the Onyx facility are not so designedas to
minimize the impacton existingtraffic flow. (Siting Criterion (vi)).

C. ComplianceWith the Notice RequirementsUnder Section39.2. At this
time Petitionershavenot identified specificfailuresof Onyx to comply with the notice
requirements under Section 39.2. However, as such notice requirements are
jurisdictional,Petitionerswill continueto investigatetheseissuesprior to the hearingin
this cause.

RELIEF REQUESTED

Petitionersrespectfullyrequestthat the Pollution Control Board find that this
Petition is not duplicative or frivolous, that the Petitioners are locatedso as to be
affected by the proposedfacility and set this matter for hearingin accordancewith
Section40.1 of the Act andother applicableprovisionsof Illinois CompiledStatutesas
well as this Board’s proceduralrules. After such hearing, the Petitionersrespectfully
requestthatthis Boardinvalidatethe sitingapprovalfor theOnyx facility grantedby the
City of Bataviaandgrantsuchotherrelief asmaybeappropriate.

Respectfullysubmitted,

JAN15 ROSAUERandBATAVIA ILLINOIS
RESIDENTS O~OSEDTO SITING OF
WASTE T A~FF)RSTATION

~
“ ttorney

Date:____________________

MatthewM. Klein, Esq.
322WestBurlington
LaGrange,Illinois 60525
Ph: (708)354-8840
Fax: (708)354-8850
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CITY OF BATAVIA
100 North IslandAvenue,Batavia, Illinois 60510
Phone: (630)879-1424 Fax: (630)879-0710

WILLIAM R. McGRATH
City Administrator

JEFFERYD. SCHIELKE
Mayor RANDALL R. RECKLAUS

AssistantCity Administrator
M. HANNAH VOLK

City Clerk JOHNS. NOBLE
City Attorney

RECEIVED
April 27, 2004 Cfl~W~W~mv

DATE &t~~i/~.-,

Mr. andMs. Voreis
628 SylvanPlace~
Batavia,IL 60510

DearMr. andMs. Voreis,

I am writing in responseto your April 21, 2004 letter regarding the ProposedOnyx WasteTransfer
Station.Unfortunately,the CityAttorney hasinformedme that I cannotresponsedirectly to thequestions
you haveraisedat this time. Until theCity Councilapprovesor deniesthe sitingapplication,anduntil the
subsequentappealperiodhas passed,myselfand othermembersof the City’s Staffareunableto engage
in one-on-onediscussionson the applicationandthe project in general. The City is legally requiredby
statuteto limit discussionandquestionsandanswersto the public hearingprocessthat occurredduring
the week of April

12
th and before. As was statedat eachof the Public Hearings,and in the Public Input

ProcessGuidelinesmadepublic prior to the hearings,questionshad to be madein the presenceof the
entire Pollution FacilitiesCommittee,all of the interestedparties,andat the designatedtimeandplaceof
thepublic hearingas publishedin the local newspapers.Once the City Councilhasapprovedor denied
the siting application,and the appealperiod haspassed,City staff will be ableto engagein discussions
with individual membersof the public andthe pressas we havefor the pastfour years. I anticipateat this
time, the appealperiod will passsometimein Julyof this year. I would be happyto discusseachof your
questionsaswell as anyotherissueswith youat thattime.

However, I will makeyour letter and this responsepart of the public record of the siting application
proceedings. I appreciateandunderstandthat you are concernedabout the rigidity of this process.
Indeed,this processis very differentthanthe City’s normal mannerof doing business. However,we are
limited to the processesandproceduresallowableunderlaw.

Thank you for your interestin this project.

Sincerely,

;~J~(~
Randall R. Recklaus

AssistantCity Administrator

CC: JohnNoble


