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MIDWEST GENERATION’S
MOTION FOR PARTIAL RECONSIDERATION OF THE

ILLINOIS POLLUTION CONTROL BOARD’S ORDER OF
JUNE 17, 2004

Pursuantto 35 Iii Adm. Code 101.520 Petitioner, Midwest GenerationEME, LLC

(“Midwest Generation”),by and throughits attorneys,Schiff Hardin LLP, herebymoves the

Illinois Pollution ControlBoard(the“Board”) for partialreconsiderationofits OrderofJune17,

2004. Tn supporthereof,Petitionerstatesasfollows:

1. On June3, 2004,Midwest Generationfiled a Petitionfor Reviewconcerningthe

Illinois EnvironmentalProtectionAgency’s(“IEPA’s”) April 23, 2004 denial of

trade secret protection to information submitted by CommonwealthEdison

Company(‘CornEd”) to EPA.

2. By Order datedJune 17, 2004 (“June 17, 2004 Order”), the Board accepted

Midwest Generation’sPetition for Review. In the June17 Order, the Board

foundthat: “Hearingswill bebasedexclusivelyon therecordbeforeIEPA at the

timeit issuedits tradesecretdetermination.”June17 Orderat 4.



3. Without objection,theHearingOfficerextendedthetime in which Petitionerhad

to file its motion for reconsiderationofthe June17, 2004 Orderuntil August 17,

2004.

4. For the reasonsset forth in the accompanyingMemorandumin Support of

Midwest Generation’sMotion forPartialReconsiderationoftheBoard’sOrderof

June17, 2004, Midwest Generationrespectfullyrequeststhat the Boardpartially

reverseits Orderandfind thatpetitionerscansupplementtherecordathearing.

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:

SheldonA.
Mary AnnMullin
Andrew Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
MidwestGe~ierationEME, LLC

C112\ 1135892.1
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) STATE OF ILLtNOIS
) Pollution Control BoardMidwest GenerationEME, LLC )

Petitioner, ) PCB 04-216
) Trade SecretAppeal

v. )
)
)

Illinois Environmental Protection Agency, )
Respondent. )

MEMORANDUM IN SUPPORT OF MIDWEST GENERATION’S
MOTION FOR PARTIAL RECONSIDERATION OF THE

ILLINOIS POLLUTION CONTROL BOARD’S ORDER OF
JUNE 17,2004

As more fully set forth in Midwest GenerationEME, LLC’s (“Midwest Generation’s”)

Petition for Review, Midwest Generation(or “Petitioner”) claimed that certain information

submittedto the EPA by CommonwealthEdison(“ComEd”) in responseto an USEPA § 114

informationrequestcontainMidwest Generation’stradesecrets. Midwest Generationsubmitted

aStatementof Justificationfor thesetradesecretclaimsonMarch 11, 2004. (Attachment1). In

the Statementof Justification,Midwest Generationidentified as tradesecretexcerptsfrom a L
continuingpropertyrecord(“CPR”) relatingto six coal-firedgeneratingstationsformerly owned

by ComEdand currently ownedby Midwest Generation. In the Statementof Justification,

Midwest Generationexplainedthat the excerptfrom the CPRwas not publicly availableand

identified specific reasonswhy thereleaseofthe informationwould causeMidwest Generation

competitiveharm. Midwest Generationsuppliedtheaffidavit ofa corporateofficial attestingto

thefactthatthe informationwasnotmadepublicly available.



By letter, IEPA summarilydeniedmost of Midwest Generation’sclaims. (Attachment

2). The denialmerely statedthatMidwest Generationdid not complywith therequirementsfor

making a claim but doesnot identify a reasonwhy Midwest Generation’ssubmittal was

deficient. IEPA stated:

Midwest, and/orCornEdfailed to adequatelydemonstratethatthe informationhas
not beenpublished,disseminated,or otherwisebecomea matterof generalpublic
knowledge and/or failed to demonstratethat the information has competitive
value. Further, Midwest and/or ComEd has failed to demonstratethat the
informationdoesnot constituteemissionsdata.

Attachment2 at 1. The letterdoesnot statewhetherIEPA’s positionis that the informationis

bothpublicly availableanddoesnothavecompetitivevalueor that only oneofthesefactorshas

beenmet. If IEPA’s position is that the information is publicly available,EPA hasfailed to

articulate the factual or other basis for this conclusion. If IEPA has determinedthat the

information hasno competitivevalue, again IEPA hasfailed to articulatethe basis for that

conclusionor to stateanyreasonfor rejectingMidwest Generation’sstatement,submittedunder

oath, that the information has competitive value. Further, JEPA failed to explain how the

excerptsfrom the CPR,which aremerely a list of hardwareadditionsand retirementsat the

plants, couldbe consideredemissionsdata. Perhapsmost egregious,the letter fails to identify

whetherit wasboth CornEd’s and Midwest Generationssubmittalsthat were inadequate,or if

only onecompany’ssubmittalwasinadequate.

Midwest Generation was not given notice of EPA’s determination until the

determinationwas final. IEPA neverdiscussedMidwest Generation’sclaims with Midwest

Generationbefore issuing this denial and Midwest Generationwas given no opportunity to

respondor submit evidenceto refuteIEPA’s conclusorydeterminations. Evennow Midwest

GenerationdoesnotknowthebasisofIEPA’s denial.
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OnJune17,2004, thePollution ControlBoard(“Board”) issuedanOrderholdingthat the

hearingon this matter“will bebasedexclusivelyon the recordbeforeIEPA at thetime it issued

its tradesecretdetermination.” Orderat 4. For thereasonssetforth below,Petitionercontends

that this ruling violates the.due processrequirementsunderthe FourteenthAmendmentof the

UnitedStatesConstitutionand Article I, Section2 of the Illinois Constitution,and due process

requiresthat MidwestGenerationbe entitled to supplementtheagencyrecord.

Argument

An administrative hearing must be conducted in accordancewith the due process

requirementsunder the FourteenthAmendmentto the UnitedStatesConstitutionand Article I,

Section 2, of the Illinois Constitution. In re Abandonmentof Wells Locatedin Illinois v.

Departmentof Natural Resources,343 Iii. App. 3d 303, 796 NE 2d 623 (Ill. App. Ct. 2003)

citing In re EstateofHect, 63 Ill. App. 3d 539, 540, 20 Ill. Dec.254, 379 N.W. 2d 1332, 1324

(1978). A fair trial beforeafair tribunal is abasicrequirementof dueprocess,arequirementthat

appliesto bothcourtsandadministrativeagenciesthatperformadjudicatoryfunctions. Arvia v.

Madigan, 809 NE 2d 88, 101 (Ill. 2004), TennesseeValley Authority v. Whitman,336 F.3d

1236, 1258 (11th Cir. 2003)cert. denied, 124 S.Ct. 2096, 158 L.Ed. 2d 711, 41 USLW 3685

(2003). Thedueprocessclauserequirestheopportunityto beheardoccurat a meaningfultime

andin a meaningfulmanner. Lyon v. Dept. ofChildren and Family Services,807 NE 2d 423,

430 (Ill. 2004), citing Mathewsv. Eldridge, 424 US 319, 333, 96 S.Ct. 893, 47 L. Ed 2d 18,

(1976). TheUnitedStatesSupremeCourthasexplainedthefactorscourtsshould considerwhen

evaluatingproceduraldueprocessclaims:

First, theprivateinterestthatwill be affectedby theofficial action; second,therisk of an
erroneousdeprivationof such interest throughthe proceduresused,and the probable
value, if any, of additional or substitute procedural safeguards;and finally, the
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Government’sinterest,including the function involved andthe fiscal and administrative
burdensthattheadditionalor substituteproceduralrequirementwould entail.

Lyon at 423 citing Mathews,424 U.S. at 335, 96 S.Ct. at 903, 47 L.Ed.2dat 33. Applying the

first factor, Midwest Generation’sclaim involves the protectionof trade secrets,a property

interest. As setforth in theStatementofJustification,disclosureof thesetradesecretswill cause

Midwest Generationfinancial harm. As to the secondfactor, the risk of deprivationof this

interestis greatif Midwest Generationis preventedfrom knowing IEPA’s reasonsfor denialand

from submittingevidenceto refutethesereasons.Regardingthethird factor, the Government’s

interest,theGovernmenthasno interestin releasingtradesecretinformation; it is protectedfrom

disclosureunder415 ILCS 5/7(a). Lastly, allowing Midwest Generationto submit additional

evidenceat the Board hearingwill not causea significantadministrativeburden;it will only

slightly lengthentherequiredhearing.

While the dueprocessclauseis flexible, the fundamentalrequirementof due processis

the opportunityto be heardat ameaningfultimeandin ameaningfulmanner.Peoplev Botruff,

331 Ill. App. 3d 486, 575, 771 NE 2d 570, (Ill. App. Ct. 2002) Dueprocessrequiresthat all

partieshaveanopportunityto offer evidencein rebuttal. Novosadv. Mitchell, 251 Ill. App. 3d

166, 621 NE 2d 960, 966 (Iii. App. Ct. 1993),Andersonv. HumanRights Commission,314 Ill.

App. 35, 731 NE2d 371, 376 (Ill. App. Ct. 2000).

If a party is deniedaneffectiveopportunityto submitinformationat the IEPA level, this

denial of dueprocesswill not be correctedat theBoard level if, in theproceedingsbeforethe

Board, thepartycannotsubmit additional information. See,Village of Saugetv. PCB,207 Ill.

App. 3d, 974, 982 (1990), see also, Wells ManufacturingCompanyv. EPA, 195 Ill. App. 3d

593, 596 (Ill. App. Ct. 1990) In Village of Sauget,the court foundthat petitioner,Monsanto,

wasdenieddueprocessbecauseit wasdeniedan effectiveopportunityto introduceevidenceinto
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theagencyrecordrespondingto USEPA’s commentson its permit application.Village ofSauget

at 983. Thecourt reasoned:

If, as occurredhere, the parties areprecludedfrom supplementingthe record
beforethe IEPA on suchissues,this, failure cannotbe curedthrough the Board
hearingbecausethe scopeof a Boardhearingin a permit appealis limited to the
recorddevelopedbeforetheEPA.

I4.~Thecourtconcluded: “We find that theproceduralsafeguardsto which Monsantowasdueat

the agencylevel were not afforded, and the proceedingsbefore the Board did not cure this

deficiency.” j~

In Wells, the IEPA deniedWells’ applicationto renewits air permit concluding that

operationof the Wells facility would causea violation of the EnvironmentalProtectionAct.

Wells at 596. Wellsdid not havetheopportunityto presentevidencethatit wouldnot violatethe

Act beforeits renewalapplicationwasdenied. Wells at 597. TheBoard affirmed this decision,

but theAppellateCourtreversedreasoning:

Thereareseveralproblemswith this procedure.TheBoard’sdecisionwasbased
on the record compiled by the Agency. . . . However, Wells never had an
opportunityto proffer evidencethat it would notpollute.

Wells at 597. TheCourt concluded:

it is obvious that the mannerin which the Agency compiledinformation
deniedWells a fair chanceto protect its interest. The Agency assertsthat the
Board hearinggaveWells an opportunityto challengethe informationrelied on
by the Agency in its permit denial. This is by no meansthe sameas being
allowedto submitevidence,sometime during the applicationprocess,in orderto
showthat it is not polluting theair.

Wells at 598.

Like MonsantoandWells, MidwestGenerationwasnot givenaneffectiveopportunityto

protect its interestby respondingto IEPA before IEPA deniedtradesecretprotectionto its

information. Midwest Generationsubmitted its initial Statementof Justificationthat IEPA

disagreedwith or conclusorilyrejectedon a basis unknownto Midwest Generationand asto
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whichMidwest Generationneverhadan opportunityto respond. Thisdenial ofdueprocesswill

not becuredby a Boardhearingon therecordbeforeEPAbecauseMidwest Generationwill not

havetheopportunityto submitevidencerespondingto EPA’s determinations.

If IEPA hasdetermined,for example,that releaseof the confidential datawould not

causecompetitiveharmto Midwest Generation,Midwest Generationwill not learnthebasisof

this determinationuntil the proceedingsbeforethe Board. At this point, Midwest Generation

would be deniedthe opportunity to introduceevidencerespondingto IEPA’s determination.

Midwest Generationwasdeniedan effectiveopportunityto submit evidence’at the IEPA level

and this denial of due processcan only be correctedat the Board level, if at all, if Midwest

Generationis allowedto submit additional information. Thus, unlessMidwest Generationis

allowed to submit additional evidence,it will be deprived of the basic requirementof due

process,theopportunityto beheardin ameaningfulmanner.

Similarly, theTEPA apparentlydeterminedthatthe CPRconstitutesemissionsdata. The

CPR is merely a listing of hardwareadditions and retirementsat the generatingstations.

Emissions data is “Information necessaryto determine the identity, amount, frequency,

concentrationandothercharacteristics(to the extentrelatedto air quality) of any emission.. . ~

Midwest Generationthought it obvious that the CPR, a listing of hardware addition and

retirements,was not emissionsdata. There is no requirementin the statuteor regulationsto

demonstratethat the information does not constituteemissionsdataprobably becauseit is

obvious. 35 Ill. Adm. Code 130.208. The IEPA, however,apparentlycameup with a novel

theory, totally unarticulated,as to why theCPRis emissionsdata. Midwest Generationwasnot

on noticeasto this novelandcounter-intuitivetheory,andneitherthe IEPA proceduresnor the

1 40CFR2.301(a)(2)(i)(B)
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Board proceduresgive Midwest Generationan opportunity to meaningfullyrespondto this

theory,whateverit maybe. Unlessthe Boardreversesits order, Midwest Generationwill be

preventedfrom introducing evidenceshowingthat this is anunreasonableinterpretationof the

term“emissionsdata.” Accordingly, Midwest Generationwill be deniedthe opportunityto be

heardin a meaningfulmannerunlessthe Board allows Midwest Generationto supplementthe

record.

In its Order,theBoardcites35 Ill. Adm. Code105.214(a)for its holdingthat thehearing

in this matterwill bebasedexclusivelyon therecordbeforeIEPA at thetime it issuedits trade

secretdetermination. This regulation,however,explicitly allows for the submittalof additional

evidence. In relevantpart, theregulationprovides:“If any partydesiresto introduceevidence

beforethe Board with’ the [sic] respectto any disputedissue of fact, the Boardwill conducta

separatehearingand receiveevidencewith the respectto the issue of fact.” 35 Ill. Adm.

105.214(a). TheBoard’sOrderwould seemto negatetheprotectionaffordedin theregulation.

Further, the authorizingstatute for this regulation,the tradesecretprovisions of the

Illinois EnvironmentalProtectionAct (“Act”), doesnot require the Board to baseits decision

exclusivelyon therecordbeforetheJEPA. 415 ILCS 5/7.1. Section105.214(a)also appliesto

appealsofpermit denialsandthe permittingprovisionsof the Act do requireappealsof permit

denials to be basedexclusively on the record, 415 ILCS 5/40(d), unlike the trade secret

provisionsoftheAct.

Even assumingthe implementingregulationsrequireBoard reviewto be limited to the

record developedby EPA, this is not determinativeof whetherMidwest Generation’sdue

processrights have beenviolated,particularly if the proceduresfor the developmentof that

record fail to’ satisfy dueprocess. The United StatesSupremeCourt hasmadeclearthat due
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processis a matter of Federalconstitutionallaw, so complianceor noncompliancewith state

procedural requirementsis not determinativeof whetherminimum proceduraldue process

standardshavebeenmet. Lyon v. Departmentof Children & Family Services,209 Ill. 2d 264,

807 NE 2d 423 (Ill. 2004)citing ClevelandBoardofEducationv. Loudermill, 470 US 532, 541,

105 5. Ct. 1487, 1492,84 L Ed. 2d 494, 503 (1985).

Further, the casescited in the Order pertain to appealsof permit denials ‘and do not

support theholdingthat “informationdevelopedafterIEPA’s decisiontypically is not admitted

at hearingor consideredby the Board.” Order at 3•2 First, the issue doesnot pertain to

information “developedafter IEPA’s decision” but, rather,it is informationthat existedbefore

thedecisionbut thatMidwest Generationdid notknow it neededto put into therecordnorwasit

givena reasonableopportunityto do so. In CommunityLandfill theBoard expresslyalloweda

petitionerto supplementthe recordwith information that wasnot part of the agency’srecord

becausethe informationpertainedto an estoppelargumentthepetitionerdid not know it would

haveto makeuntil afterit receivedIEPA’s permit denial. CommunityLandfill v. EPA, PCB

01-170;2001 WL 1598272at4 (Ill. Pol. ControlBd. 2001).

Second,in CommunityLandfill, the issuebefore the court was a narrowfactual issue

concerningwhethertheJEPAhadcertaindocumentsin its possessionwhenit madeadecisionto

denya permit. The courtmerelyfound that therecordon appealwas inadequatefor it to make

this determination. The court concluded: “Becausethis court hasinsufficient information to

2 In Alton, thecourtonly mentionedtheproceduraldueprocessissuesin dicta. $~Alton

PackagingCorp v. Pollution ControlBoard, 516NE 2d 275, 279 (Ill. App. Ct. 1987). In Alton,
the courtmerelyobservedthat the WasteManagementcasedid not changethe law with respect
to the requirementsof the hearingbeforethe Board in a permit appeals. Alton at 280 citing
Environmental Protection, Agency v. Pollution Control Board, 115 ‘Ill. 2d 65, 70 (1986)
(hereafterreferredto as“WasteManagement”).TheWasteManagementcourt,however,found
that whenproceduraldueprocessis unavailableat theAgencylevel, theBoardis not requiredto
applythemanifest-weighttestto theAgency’sfindings. WasteManagementat70.
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guideus in ourevaluationof this issue,we mustpresumethe hearingofficer correctlyexcluded

theevidence”. CommunityLandfill Co. v. PollutionControlBoard, 331 Ill. App. 3d 1056, 1063

(Ill. App. Ct. 2002). Theissuebeforethecourtwasnot whetherthehearingshouldbe limited to

therecord,but rather,whetherthe IEPA properlyincludedinformationin therecord. Thecourt

found it could not decidethe issuebecausethe appellanthad not filed a sufficient recordon

appeal.Id. The court did not addresswhetherinformationdevelopedafterIEPA’s decisionwas

admissible.

Becausetheproceedingsbeforethe IEPA did not meetthetestof dueprocess,a hearing

before the Board on the record’developedby the EPA cannotmeet the test of due process.

Therefore,Midwest Generationrespectfullyrequeststhat the Board partiallyreverseits Order

andfind that MidwestGenerationbepermittedto supplementtherecord.

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:____________
SheldonA. Zabel
MaryAnn Mullin

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
Midwest GenerationEME,LLC

CH2\ 1135933.1
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~ ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NoRlit c;RANI) AVINIIF EAcI, P.O. Box 19276, SI’RINGFIFLO, ILLINOIS 62794-9276, 21 7-782-3397

R. Ti tt )Mt’SON CINILR, 100 WFSI RANIN,LI’I , Si:ni 11—300, Ci uc~c;o,IL 60601, 312—81 4—6026

Roy R. Bt.A(;ojEvlco, GovcR~oR RINIL CII’RIANO, DIRECTOR

~
217/782-5544 ,.

2l7/782-9l43(TDD) ~‘

April 23, 2004

AndrewN. Sawula
SchiffHarden& Waite
6600 SearsTower
Chicago, Illinois 60606-6360

Re: Midwest Generation EME, L.L.C.
Trade SecretJustification — Commonwealth Edison information

DearMr. Sawula:

TheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) is in receiptofMidwest
GenerationEME, L.L.C.’s(“Midwest”) tradesecretStatementofJustificationdatedMarch II,
2004 arid receivedby tile Illinois EPAon March 12,2004. ThcStatcrncntofJustificationwas
providedatthe requestof theIllinois EPAandaddressesinformationsubmi.tted.by
CommonwealthEdison(“CornEd”) to the Illinois EPA in responseto aUnitedStates
EnvironmentalProtectionAgency(“USEPA”) requestfor informationunder§114ofthe Clean
Air Act (“informationrequest”). This letterservesas theIllinois EPA’sresponseto Midwest’s
StatementofJustification.

Sevenattachmentsmarked “confidentialbusinessinformation” weresubmittedby CornEdon
January30, 2004,in responseto theinformationrequestandsupplementits September11, 2003,
response.AttachmentsA throughF are responsiveto informationrequestnumbers3 and 10 and
containinformationfrom CornEd’sContinuingPropertyRecord(“CPR”) for eachof thesix
coal-firedelectricgeneratingstationssubjectto theinformationrequest.MidwestGen’s
Statementof JustificationassertsthattheCPRis confidentialbusinessinformationas suchisof
competitivevalueto competitorsandhasbeensafeguardedby bothCornEdandMidwest. The
Illinois FPA is denyingtradesecretprotectionto all informationcontainedin AttachmentsA

through F (i.e.,the CPR)responsiveto informationrequestnumbers3 and10 exceptthe work
order numbers.Midwest and/orCornEdfailed to adequatelydemonstratethat theinformation

hasnot beenpublished,disseminated,or otherwisebecomeamatterof generalpublic knowledge
and/orfailed to demonstratethattheinformationhascompetitivevalue. Further,Midwest and/or -

CornEdhasfailed to demonstratethat theinformationdoesnot constituteernissiondata.

RCXKFDRO —4302 North Main Street, Rockford, IL 61103—1815) 987-7760 • Drs PLAIMES —9511 W. Harrison St., Des Plsirres, IL 60016 —(847) 294-4000
ELCIN — 595 South State, Elgin, IL 60123 —(847) 608-3131 • ProeA — 5415 N. University St., Peoria, IL 61614 — (309) 693-5463

IIUREAU UI LAND - PEORIA — 7620 N. University St., Peoria, 1161614— (309) 69:1-5462 • C-IAMPAICN —2125 South First Street, Champaign, II 61820 —(2171 278-5800

SrRINGFI[W —4500 S. Sixth Street Rd. Springfield, 1162706 —(217) 786-6>192 • COLii,NsviiIr— 2009 MalI Street, Calljnsv(IIe, 1162234 —(618) 346-5120MARION —2309W. Main SI., Suite 116, Marion, IL 62959 —(61(1) 993-7200

PRINrEO O~Ro’vcLco PAPER



AttachmentG ofCornEd’sresponseaddressesinformationrequestnumber4 andcontains
informationfrom the GeneratitigAvailability DataSystem(GADs). Generally,the GADs
identifiesboilerandturbinerelatedforced,maintenanceandplannedoutages.Midwest’s
responsefailed toprovideajustification addressingthe GADs ~ta thusthe Illinois EPAis
denyingtradesecretprotectionto theinformationsubmittedby CornEdin responseto
informationrequestnumber4.

Midwest(or anyrequestorwhois adverselyaffectedby this determination)-inaypetitionthe
illinois PollutionControlBoard(“Board”)pursuantto 35 III. Adm. Code105, SubpartsA andB
to reviewtheIllinois EPA’s final determinationwithin 35 daysafterserviceof thedetermination.
Furthermore,Midwest (oranyrequestorwhois adverselyaffectedby afinal detenninationof the
Board)mayobtainjudicial reviewfrom theappellatecourtby filing apetitionfor review
pursuantto Section41 of the Illinois EnvironmentalProtectionAct [415 ILCS 5/411.(35 Ill.
Adrn. Code 130.214)

ShouldMidwestor anyrequestorpetitionthe Boardor obtainjudicial reviewfrom the appellate
court,the Illinois EPA will continueto protectall informationfor whichtradesecretprotection
hasbeengranteduntil it receivesofficial notificationof afinal orderby areviewingbodywith
properjurisdiction thatreversesthis determinationandthatisnot subjectto furtherappeal. (35
III. Adm. Code130.214)

TheIllinois EPAwill ceaseprotectingall informationnot subjectto tradesecretprotectionas
discussedhereinunlesstheAgencyis servedwith noticeofthe filing ofa petitionfor reviewof
its determinationwithin 35 daysafterserviceofthis noticeofdenialon Midwestandany
requestor.

If youhaveanyquestionsor concernsregardingthis matterpleasedo nothesitateto contactme.

ChrisPressnall
AssistantCounsel
Division ofLegal Counsel

cc: Adam Quader,SierraClub
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•
- ~

AndrewN. Sawula
(312)258-5577
Email: asawula(~l,schifThardin.com

q

~ ‘p

March 11, 2004

VIA FEDERAL EXPRESS.’ ‘,‘ ‘ ‘ ‘

ChrisPressnall . ‘ ‘ .

AssistantCounseL ‘ . ‘ . :
Illinois EnvironmentalProtectionAgency. ‘

1021North Grand Ave. East..
P.O.Box 19276. . . ‘ . ..

Springfield, IL 62794-9276 ‘ .‘

Re: Midwest Generation.EME, LLC
FOIA Requestfrom Sierra Club.— lS’Iidwest Generation’s Statementof
Justification ‘ ‘ ‘ ‘ ‘ “

Dear Mr. Presnall: ‘ .‘

I am writing on behalf of Midwest Generation EME, LLC ‘(“Midwest
Generation”) to provide a Statement of Justification for its ‘claim of business,confidentiality
concerning information (the “Confidential Information),that Commonwealth Edison (“CornEd”)
submittedin responseto a requestfor information (the’ “Information RequestResponse”)from
the United’ States Environmental Protection Agency C’U.S. EPA”). . In ‘this Statement of

,,Justification, as required by 35 Ill Admin. Code § 130.203,Midwest Generation describesthe
procedures it uses’to’ safeguardthe Confidential. Information, explains the competitive value of
the Confidential Information and identifies the peopleto whom the Confidential Information has
beendisclosed. I attacha’ certificationby Fred McCluskey,on behalfofthe Company, that upon
information and belief, the Confidential Information hasnot beenpublished or disseminated,and
hasnot otherwisebecomeamatterofgeneralpublic knowledge~(SeeAttachment A)

I. Proceduresfor SafeguardingInformation (35 111. Admin. Code§ 130.203(a))

Since Midwest Generation’s incorporation, Midwest Generation’s corporate
policies have required all employeesto closelyguardconfidential and proprietary information.
From its incorporation‘until January5, 2000, Midwest Generation followed the policy of its
parent, Edison Mission Energy (“EME”), which is attachedto this letter asAttachment B’ (the’
“EME Confidentiality Policy”). On January5, 2000,Midwest Generation.implemented its own
policy, which is attachedto this letter as Attaôhment C (the’ “Midwest Generation Confidentiality L
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Chris Pressnall
March 11,2004 -

Page2

Policy”), in accordancewith thesepolicies, confidential andproprietary information could only
be disclosedto Midwest Generation employeesand outsidecontractors “who needto know the
information to carry out their duties.” The policies explain how to identify confidential and
proprietary information, and what steps employees are required to- take to safeguard the
information. -. - -

In Spring 2002, Midwest Generation implemented-an-.additional, confidentiality
program that is managedby Edison International. (“E1X’~,which is. the parent cQrporation of
both Midwest Generation andEME. This program is known by the-acronymACT — Assess,
Classify,Take Action. Currently, both ACT and the Midwest Generation Confidentiality Policy
safeguardthe Confidential Information from public disclosure.-- Whefr-ACI’ went into; effect~~
each employee was required to attend a training session to learn- how- to~(1)’ Assess-th~-

information he or shehandles, (2) Classify that information aspublic, internal, or confidenti4..
and(3)Take appropriate action, basedon the informattOh’s c1assiflcation~A.brocburedetailin~g-

the policy and proceduresof the ACT program is attachedasAttachmentI)..:Underthispolicy,
- confidential information may be communicated to employeesonly when - they-.“need the

information to perforni their business-duties.” Confidential’ information fifrther, may be - -

communicated to non-employeesonly. if “(1) the person- or entity. needs the confidential
information to conduct its businesswith or for the company,and(2)a non-disclosure-agreement
is executedby the personor entity or if other,appropriate steps~,approved by- thó âompany law
department, aretaken to ensurethat confidentiality is marntamed..”

In July 2003,the’ Company implementeda new electronic maiLretention policy
(the “Email RetentionPolicy”) to supplement-ACT and th&~.4idwestGeneration-Confidentiality

- Policy. Under the Email Retention Policy, each employee’selectroniô mail. is automatically
deleted 60 days after creation--of the file, unless the employeesaves.the.-file to hii-or her hard
drive. Oncesavedto a harddrive,that file is subject to the Company’s standardreóord retention-
policy, which is attachedasAttachmentE~: ‘ , - -

11. DiscussIonof Competitive Value and Identifiàatlon of PeopletO whom Information
has beenDisclosed~35III. Admin. Code§~130.203(b), (dfl~’ - : - -- -

- -.

In its Information RequestResponse,CornEd- submitted excerpts from: CornEd’s
Continuing Property Record~(“CPR”), - which CornEd identified as~“Confidentia}. Business
Information.” These portions of the CPR pertain to severalMidwest GenerationPowerStations -

(namely, Crawford, Fisk, Will County, Joliet, Powerton and.Wáukegan)~-Thesàportions of the
CPR serve dual functions. To CornEd, the CPR provides information necessaryfoE financial
reporting, tax and regulatory purposes~Moreover, the CPR records’many sensitiveaspectsof
CornEd’s historical business practices. To Midwest Generation, the CPR is the most
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Chris Pressnall -

March 11, 2004
Page3

comprehensivesource of information about the equipment installed at the fossil plants andthe
dates of installation, andrelates to the ongoingoperation and maintenanceof the plants. This
portion of the CPR possessescompetitive value for Midwest Generation because,by looking at
the nature of the projects, competitors can accurately assess Midwest. Generation’s
environmental control strategies and can assesswhether. ‘the projects will shift Midwest
Generation’s cost position in the marketplace. Further, if this. information- is released,
competitors may be able to predict the Company’s futuremaintenancecosts,,giving other power
producers andutilities a competitiveadvantage. -. -

Pursuantto- the Asset Sale Agreement between’ CornEd and. Edison. Mission
Energy as to Fossil Fuel GeneratingAssets,CornEd provided Midwest Generation a copy of the .

portions of the CPR that relate to Midwest Generation’s stations. While CornEdretains a cop~,
asit is legally required. to, it usestheseportions ofthe CPR solelyfor financial reporting, tax and
regulatojy purposes andis contractually bound not to useit to Midwest Generation’s competitive
disadvantage. Midwest Generation only recently received the CPR from CornEd andhasnever
provided it to any third party; Internally, key personnel in the following departmentshave access
to piecesof information from this portion of the CPR on an as needed basis~‘operations,
operations engineering,accounting andfmance.

Thankyou for: safeguarding- the Confidential Information. Pleasefeel free to
contactme if you have anyquestions.. -

- - -:~:~.‘.~‘ ~ - - . Very thily yours~. -. -. - .. -

-.-:~...,.: . .~

- AndrewN Sawula

ANSdm
Enclosures... .. .. - .

cc: Sabrina Argentieri.v : - . -

BeckyLauer, Midwest Generation
Fred McCluskey~Midwest Generation - - ..

ByronTaylor - . . . .

JaneMontgomery. . -

CH2\ 1093274.1
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Certification

I, Fred W. McCluskey, do stateas follows:

1. I am the Vice President, Technical Services,for Midwest GenerationEME, LLC (the
“Company”)andI amauthorizedto executethis certificationon behalfof theCompany.

2. TheCompanyis theownerofthe informationdescribedin the Statementof Justification,
for which information the Company claims trade secret protection (the “Confidential
Information”). . 0

3. Upon information and belief, the Confidential Information hasnot beenpublishedor
disseminated,andhasnototherwisebecomeamatterofgeneralpublic knowledge.

Dated: March 10, 2004 0

• _____

• /~‘ redW. McCluskey,Vic~~ident
CH2~1070705.1 0 0
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Edison Mission Energy
I - -

D~’w-Approved
02/1411997 -

- Corporate PolIcy Statement
- - -•

Number
-iooo.ois 0

Approved ~

E. R. Muller
~ -.

:

• 0

CONFIDENTIAL AND PROPRIETARY
INFORMA’I ON

• 0

Supersedá
1000.013
Dated
08/09/1990

0

.

EME .is engaged -i~the independent power production industry, which is highly
competitive Accordingly, certain aspects of EME’s business operations are confidential
and proprietary and must be disclosed only to EME employee’s who need to kn-ow the
information to carry out their duties. - 0

In -particular, access 10 confidential and proprietary information that. is not generally
known to EME’s competitors and that concerns:

- EME’s business strategy, develop~iientplans, finances, or operating procedures,

- the detailed structure or financing of EME’s business deals; or

• - other EME i-n-formation with actual or potential economic value

must be restricted to those EME employees with a need to know

BefOie they gain access to con1iden~i~!and proprietary information, EME •em-ployO~s
must agree in wriling not to mis~ppropiia1eor improperly disclose such ihfbrmatiori - • 00

either during or after their EME employment At~erthey gain access to Confidential
• information, employees must take every reasonable step to keep it confidential. In.

addition, employees are forbidden from disclosing to EME or otherwise 0

mis~ppropriatingany confidential, pfoprielary or trade secret information belongingIc a
former employer. 0 • • 0 0 •

• C~f,dsntialand proprietary information may be contained in verbal communication8,
-employees’ unwritten knowledge, tradition-al written or printed materials, or electronic
d~tabase5.Because so much confidential informallon is stored in them, EME~

• employees should treat all computer files as confidential. No employee should ever
• grant unauthorized access to a company computer, disclose his or her password to
someone other than an EME information technology employee, or compromise-any
computer security device. 0

Employees should refrain from copying any document or computer file labelled
~confidential~unless the EME vice presiden.t responsible for the matters addressed in
the document or file approves the copying. ‘ 0 -
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Likewise, employees must g~tapproval from the responsible vice president before’ - -

she-ring confidential informaiioh with anyone outside EME -- including suppliere,
--customers, or partners — or with -any EME employee whose need to know the - •

infotrnat-ion IS not readily apparent.

Finally, employees should reSolve any doubts about disclosing confidential or
proprietary information in favor of nondisclosure, and should refer the disclosure
question to either the - responsible vice president or the legal department. ... -

Edison Mis.i~nEnergy reserves-the right and raisins MI - -

discretion tà revise, supplement or restind this policy at any lime.

-ED-IS-c.-N
MISSION [NEl~GY

Mi F.DI~’OYI~ST1~RN,%TiONAi.~Company

Americas -

Section 2: BUSINESS CONDUCT AND ETHICS -1tJflice:
Section:
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- .Serit By: Midwest Generation; - 3125834998; J~16-O4 12:47PM; Pege 2

Midwest Generation EME, LLC

bate Approved Corporate PolIcy Statement
01/05/2000 - •

Number
1000.013

A~p~v~d-~y •

- • - -

G. B. Nelson -

CONFIDENTIAL AND PROPRIETARY

INFORMATION • -

•

Supersedes

Dated •.. -

MidWest- Generation is engaged in the -•

independent power production industly, which
- is— highly competitive. Accordingly, certain
~èpects-of - Midwes~Generation’~business

- oper~1ions-areconfidential and proprietary and
muSt -be disclosed only to Midwest Generation
employees who -need to know the information
-to carry out-their duties. 0 -

- Iv~-.páriicuiar3access to confidential and - I
~prietCryihlormation that is not generally

- knOwn to Midwest Generation’s competitors
and that concerns:

- Midwest Generation’s business strategy,
development plans, finances, or
operating procedures; -

- - the detailed structure or financing of
- Midwest Generation’s business deals; or

- - other Midwest Generation information
- - with actual or potential economic valUe

-must be restricted to those Midwest
--Gene~a1iOflemployees with a need to know.

• ~-è~orèthey gain access to confidential and
- proprietary information, Midwest Generation

- - employees must agree in writing- not to
misappropriate or improperly disclose such

- information either during or alter their Midwest
Genei-atiofl.emPtOYmeflt. After they gain

access to confidential information, employees
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Sent By Midwest Generation 3125834998, Iq~ 16 04 12 4BPM, Page 3

- must take every reasonable step to keep it
- c.nfidential. In addition, employees are ,, • -. - • -

forbidden from disclosing to Midwest 0

~3enerationor otherwise rnsa-pprdj~1itrgahy
confidential, proprietary or trade secret

iiilorm-atIon belon9ing to a former employer.

- Confidential and proprietary information may
be contained in verbal communications, •

employees’ unwritten knowledge, traditional
wrltt~nor printed materials, or electronic -

d~thbases.Because so much confidential
information is stored in them, Midwest -

- Generation employees should treat’ ~ll‘ ,, , - 0

computer files as confidential. No employee - 0

should ever grant unauthorized access- to a - - - -

company computer,-disclose his or her
password to someone other than a Midwest
Generation - Information technotogy employee,
or compromise any computer security device, 0

Employees should refrain from copying any
0 document or computer file labelled -

‘~onflder~tial~unless the Midwest Generation - 0

- vice -ptesident responsible for the matters
- adc1~~ssedin the document or file approves the
copying. - -.

lJkewise, employees must get apprd~ialfrom
the responsible vice president- before sharing
confidential information with anyone outside
Midwest Generation including suppliers,

- customers, or partners -- or with any Midwest
- ~eneiaticnemployee whose, need -to know the:-
information Is not, readily apparent.

Finally, employees should resolve any doubts
a-bout- disciosing confidential or proprietary
information in favor of nondisclosure, and
should refer the disclosure question to the
r~sponsiblevice president. -

Midwest GenerstJon EMEI U.C raservs tha righi to modify,
• suppiemsnt,rsaci - - -

0, revM-any prc~vis)onol this policy as It deems necessary or
approptistt

-In lb-dlicrvtlon txueptthe arbllrstlon-and-ernployment-at-WlIi
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policiss.

- - II~I. MIDWEST
- ~- - GENERATION EME, LLC

-. M ~DIsOPnwrwM77OM4rCvcnp~ - - -

Ott ice: Chicago - - ‘ -

- Section: Section 2: BUSINESS’CO~DUCTAND ETHICS - -

I - - - -I
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- - -- - - - Resources
- i,-,,, - ., ., -

Information Management Web site https:/Imye dison.net/cp i/policies/acl/acl.sht,ni

InformationManagementAnswerLines 1-800-249-5989 (U.S. only)

1-626-302-1787 (outside U.S.)

- - Specificcompanyinformation - Your manager or supervisor

II ~,i, -

- I li,, -

- - -- ~ —— - —— - - - - - - --

Dear Fellow Employee: I -

Informationis one of our company’smostvaluableassets— one thatwe all havea
- responsibilityto manageandprotect.To helpcarry out our responsibility,we established
the InformationManagementProgram. -

The program’spolicy and proceduresare detailedin this brochure.I urgeyou to read it

to learnhow to ACT: - - -

Assessthe information you handle. -

Classifythat information as public, inteipal, or confidential.
Takeappropriateaction,basedon the information’s classifIcation.-

If you havequestions,contactoneof theAnswer Lines listedabove.

Protectinginformation dependson all of us.

JohnE. Bryson
Chairman,PresidentandChiefOperatingOfficer
E4iison International -
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What Is ii?

- - Examples

j)matIon that, if inappropriatelydisclosed,cou. )iide ~n opportunity~og~nan

unwarranted economicadvantageoverothersor would havea significant adverseimpact
on the company’sbusiness,legal,financial, or competitiveposition,or on its shareholderi
or employees.

Confidential information includesall information acquiredor generatedby the
corporationthat isprotccted by privacylaws, confidentiality agreements,and
legal privileges,including trade secrets. - -

• Information on deveioj~mentJacquisitionactivity
• Strategicplansand information
• Plant availability andpowermarketingdata -

• Terms and structure of commercial contracts and financingagreements-

- - Manyemployeerecords -

Who May Have
Access?

internally:Confidential information should be communicatedonly to Edison
Internationalemployeeswho needto know it to perform their businessduties.

Externally:Confidential informationmaybe communicatedto a non- -

employeeonly if the person or entity needsto know the information to conclud
its businesswith or for Edison International; and only if a non-disclosure
agreementis executedby the personor entity or if other appropriate steps,
approvedby theLaw Department,are taken to çnsure that confidentiality is
maintained. - -

- ConfidenrialInformation- continuedon nextpage

ConfidentialInformation 1
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Confidenti - Information (continued) -

- - - How Can It Be •- ‘Verbally

Communicated? • Paper copy
- - - - - • Fa~tes:All sheets,including thecoversheet,must be labeled“confidential.”

• E-mail: Can be transmittedinterpa~llyandexternallyto qualified receivers. Encryption
andpassw~~protectionare preferred. -

• Transmittingl,~’kkemail, cellularphone,or two-way radiois discouraged.

How Can It Be • Labeleachpageof a hard copy document “confidential.” -

Protected? • Workstations must havesecurityfeaturesto preventunauthorizedaccesswhenthe
authorized useris absent. - - -.

• Electronicdocumentsmust havean on-screennotationidentifying the information as
“confidentiaL~ -- - -. - - - - -

How Should I~ All confidentialinformationshouldbe storedin a mannerthatpreventsaccessby -
Be Stored? unauthorizedpeoplewho do nothave a need to know. - - - -

Are There - - Confidential inf~inationshould,b~1etained only for as longasneededfor business,
Relention/ legal, tax, audit, or archival purposes;hard copy confidential information should then be
Destruction shredded,and confidentialAnformation in electronic form should then be deleted.All -
Requirements? confidentialcustomer information must be shreddedwhen it is no longerneeded.

Electronicconfidentialcustomerinformation,which is no longerneeded,mustbe ddeted
by erasingor otherwise modifying the personal information in the records sothat it is

unreadable or indecipherable through anymeans. - - - -

II - -- - -. - -I

III,.
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Wi~E~k I informationthat is neitherpublicnor confide..

Exar~}e-s

~i~q-~~ ~

Organizationcharts -
Employeelists and internal telephonedirectories
Activity reports -

Training manuals andhandbooks
Procedureand policy statements - - -

‘~ Draftsof materialthat is intendedfor releaseto thepublic but is not final and
hasnot yet beenreleased-- - -

internally: Internal information maybecommunicatedto Edison
International employees.
- Externally:Internal information.may be communicatedto outside parties
only if those parties need accessto it- to conductbusinessfororwith Edison
International.

How Can tt Be • Verbally -

- Com-munieeter~? Papercopy
‘-Fax

- ‘ E-mail

Are ~e-c~v~
Marks -

Neede

Internal documentsdon’t needto be marked “internal,” but faxesshould be marked
with a notice stating that the document is for internal use and, if receivedin-error, d~e
sender should be-notified immediately. - - - - -

internal information continuedon nextpage - -

-I

-: ---~::~ - -
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Internal Information (continued) - - - -

How Should It Internal d~ot~q~entsshouldbestoredin a mannerthat reasonablypreventsaccessby
Be Stored? non-employees. - I I~. - -

Are There Paper copiesof internal documentsmay -be recycled or otherwisediscardedas
Retention! appropriate. - -

- Destruction- Electronic files should be deleted.
Requirements? ~ -

- --.- It,, - --- -

- ‘I

I_I-
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What Is It?

Examples

Who May Have
Access?
How CaiiitBe
Communicated?

Are Protective
Marks Needed?
How Should It
Be Stored?

V V - -~ —

)rmation that is createdor receivedby thecc )on thatwasdevelopedand
intendedfor public distribution and that has beenreteasedto thepublic.

• Companybrochuresand prketing materials
• EdisbnInternationalAnnual Reportandmost SECfilings -

(10-Ks and10-Qs)
• EdiwnNews -

- * Pressreleases . -

Caution ~ - -

Drafts andinterim versionsojdocumenrsintendedto be madepublic, but
which havenotye: been releasethareI’/OTpublic information.

- - Anyonemayhaveaccessto public information.

4 Verbally
• Papercopy
• E-mail
‘ Fax
t There are no restrictions on handling public information.

- -- -No. ‘ ‘

-

There are no restrictions on storing public information. -
.. - -

I —

V~‘ I
tfl
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~ 1. ‘~‘hatare the three in rrnationclassifications
- ~i~usedby Edison International?

-- J~ All information in the companyfalls into one of
- r~threeclassifications:confidentiaLinternaLor ‘ -
pub&

~ 2. Who is responsiblefor classifyinginformation?
~ The employeewho generatesor initially receives

?~the information is respo~nsiblefor classifyingit.

~T3. Who actually“owns” the information? -

~ j~Allinformationthat an employeegeneratesor -
I~acquiresthrough the performanceof his or her
businessdutiesis theproperty of Edison
International. It doesnot belong to any -
individUal, department, or businessunit;
it belongsto the corporation.

• CONFIDENTIAL INFORMATION ISSUES
~ 4. Whatis consideredconfidential information?

- ‘~-~-J~Confidential information is that which,if - I -
rkinappropriately disclosed,could provide an

opportunity to gain an unwarranted economic - -

advantageover others or would have a significant
impact on our business,legal, financial or -

competitive position, or on our shareholdersor
- - employees. -

Confidential information includes all
information acquired or generated -by the
corporation that is protected by its privacy laws,
confidentialityagreements,and legal privileges,
including tradesecrets. -

~‘ 5. Whatare someexamplesof confidential
~informaiion? - -

ft~•Plantava~..i ity-and power marketing data
tt• Strategic plans and information

• Information on development/acquisition
activity

• Termsandstructureof commercialcontracts
- and financingagreements

• Many employeerecords -.

6. Am I requiredto labelevery page of every -

- - ~..L-documentwith its appropriateclassification?

No. Only confldentialinformation must have
f~itsclassificationclearly labeledon eachpage.

‘~7. Thepolicy statesthat fax transmissionof
~..Lconfidentialinformation is permitted aslong asthe

sendertakesstepsto eñsurC that the confidential
information will reachonly theintendedrecipient.
Whatare thosesteps? - - .s -

There are many stepsyou can take to ensure
f~.thata confidentialfax goesonly to the intended
recipient and its confidentiality is protected. The
stepsyçu takewill depend on the circumstances
surroundingits sending,therecipient,and the

sensitivityof the confidentialinformation - -

involved. Here are some general examples
andguidelines: - - - -

• Alwayssend-the fax to a particular individual,
not to a generallocation,address,or --

company. -

Always double-checktheaccuracyof fax
transmittalnumbers beforesending, and

- carefully enterthe numberon the machine.
I - Alwaysuse a fax cover sheetand clearly mark

- the coversheet“confidentiaL” -

• Alwaysnote on your fax cover sheet that the
attached information is intended only for the

FAQs continuedon nextpagr

Frequently Asked Questions
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FAQs (continued)

indicatedrecipient,and must bedeti~’ered
promptly to that individual. It is alsoa good

- - - idea to requestthat if the fax is received by
someoneelse, that thesenderbe contacted
andthe inadvertentlyreceive4~fax and any
copiesbe returnedby mail. dn I~j~ cs~c~,your
fax cover sheetshould also include the

- sender’smailingaddressand a contaFtphone
number.) - - -

Where the receivingend of theFax is a busy -

location andthe information to besent is
particularly sensitive,onereasonableapproachis to
contact the recipient aheadof time to ensurethat

- he or shecanimmediatelypick up the fax assoon
as it is sent,andcontactthesenderto confirm its
receipt. - - -

B. Can I e-mail confidential informatièn? -

~ Confl�kntialinformation may be transmitted
~iby e-mailto a recipientinsideandoutsideof
the company. However,encryptionand/or --
passwordprotection of suchmessages,if available,
is preferredfor both internalandexternale-mail
transmittal,to helpprotectagainst-unauthorized
interception of confidential e-mail messages.Your
IT department cangive you informationabout the

- - - availability of encryption and passwordprotection.
You should be aware, however, that eventhese
protections aren’t foolproof, and that there ar~- -

more secure methodsthan e-mail that may be
better for transmitting highly sensitive information
under many circumstances. -

(~‘ 9. I will be contractingwith an outsidevendorfor
L~-aproject in our department.This project requires-

that the vendorhaveaccessto certaiiticonfideniial
information in order to completethe wori-~

identified in the contract.Doesthis policy prevent
me from disclosingthat information?

j~No. You may providethevendorwith tike
,.,.-f~.requiredconfidential information so long as:

I) thevendor needsto knowthe specific
informationin order to conducthis or herbusiness

- with EdisonInternational,and
2) thevendorsignsa nondisdosureagreement

or takesother appropriate action, approved by the
Law Department, to ensurethat the information
remainsconfidential.

~ 10. Can1 usea cellularphoneto discuss
Q~confidentialinformation with an-authorhed -

- person? - - - - - - -- -

~ Use of a cellu!ar phone to transmit confidential
- ~information is discouraged,becausecellular -

,,~honecommunications-canbe intentionallyor
unintentionally intercepted by outsiders.

INTERNAL. INFORMATION ISSUES
11. What is consideredinternal information?

~ A Internal information is all informatie)n that
~.doesn’tfall into thepublic categoryanddoesn’t
f~Jlinto theconfidentialcategory. - -~

~ 12. What are someexamplesof internal - -

L~information? - -

• Organizationcharts
~ Employeelists and telephone directories

• Activity reports
~ Training manualsandhandbooks
• -Procedure and policy statements
• - Drafts of material that is intended for release

to the public but is -not final andhasnotyet
been released

d)

/ -

— I

‘1

———— —~ — —
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FAQs (continued)

~f’~13. May] communicateinternal information to
~other employeesof EdisonInternational?

- j~Yes, internalinformation may be
~tcommunicatedto any employeeof Edison
International without restriction. - -

~., 14. Whenmay] communicateinternal- -

~ information to a non-employeeoutsideof Edison

- International? - -

f~You may communicateinternal information to
I~outsideparties if they need to know it in order
to conduct businesswith or for Edison
International. - - -

~: ~ Doesinternal informationhaveto belocked up
‘~atnight? - - -

ft~If your work site hasrestrictedbuilding access-

a security guard), in:ernalinformation - -

may bestoredin anyappropriatelocation,like a
file cabinet, bookshdf,desk drawer, or the like. -

These receptadesdo nor have to be locked,
becausein restricted accessbuildings, steps have -

been taken to ensure that onlyemployeesand
- authorized visitors have access.In facilities without

restricted access(that is, where non-employees
have easyaccessto the building and its contents)

internalinformationshouldbe stored-ina manner
that reasonablypreventsaccessby non-employees.
Underthesecircumstances,locked cabinetsor
drawersmaybe thebest option. -

16. Am] required to shred paper copiesof internal
~.i informationwhen it is no longer needed? -

- No. Paper(hard)copiesof internalinformation
- Lr_may be recycledor otherwisediscardedas -

appropriate;electronicinformationshouldbe
deleted.Only the paper(hard) copiesof
confidentialinformation must be shreddedwhen -. . -

they are~nolonger needed. -

- - PUBLIC INFORMATION ISSUES -

“ 17. What is consideredpublic information?

~ Any information created or received by the
r~.corporationthat was devdopedand intended
for public distribution and that hasbeenreleased
to the public. Pleasenote that draftsand Interim
versions of documents intended to be public, but
which haveno:yet beenrdease~are NOT public
information. - -

18. What are someexample-sof public -

~.Linformation? - - -

• Companybrochures and marketing materials
LFt. Annual reportsandmostSEC filings like

]O-KsandlO-Qs -
• EdisonNews - --
• Press releases . -

‘MIXED” CLASSIFICATIONS
-19. Do] have to segregatehard copies of

~confidential information from, internal information -

in separate files or areas? -

4 No. If thereis a practical, businessreason to file
~.differenrly classifiedinformationtogether,you
maydo so. Remember,however, that confidential
documents and information must be labeled
“confidential,” so that later revkwersof the file - - -
wijl be alertedto its classification. -

FAQs continuedon nextpage

)
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• ~-- -~ - - E D I SO Information Assetand1ec~no1ogyManagement
• - INTERNAIIONALr INFORMATION MANAGEMENT POLICY -

PolicyStatement -

- - Information created or -acquired by the Company’semployeeswhile performingtheir businessduties is con-side-red
- companyproperty. Employeesare responsiblef9r protecting company ~*c~pertyand must therefore dassify all company

- - information createdor obtained in the course ~ ~c~.er~ploymentas public, internal, or confidential. Further~this
information must behandledin amannerconsistentwith such’classification.Additional information-handlingrequirements
may be designatedby responsible--organizationsundercertain circumstances. -

Disseminatingcompanyinformation outsideof the Companyis solely the responsibilityof officers and specifically
designatedemployees.Informationthat is notpublicly availablemay onlybeusedfor legitimatecompanybusinesspurposes.

Polky Detail - - - -

Company Pnlormatiofl -- - -- -

Informationis a valuablecompanyassetandmust be treatedassuch. Its value can bediminishedor lost if it is disclosed
inappropriasdy. Undercurrent law, a company’sproprietaryinformation may be protected as a tradesecretif it derives
economicvaluefrom not beinggenerally known to thepublic, and is thesubjectof efforts that are reasonableunderthe- -
circumstancesto maintain its secrecy. - - -

-Definition: Information - Nt - - - - -
]ndudes oral, written,or electronicallyrecordedinfori~iion(in anyfor~o,rmedium)createdor receivedby theCompany--
in the courseof its business.Information subject to this policy includes,but is not limited to, materialcontélnedin oral

- - communications,documents,records,databases,computerfiles, e-mail, voice mail, or any other digital or analogmedium.
- - Any proceduresgoverning accessor useof informationapply toall copiesorversionsof the information,regardlessofformat.

Classitying Information - - -

Employeesor departmentsthat generateor acquire information for the first time muss assign to that information a
- dassiuicationofpublic, internal, or confidential. Newdocumentationcontainingpreviouslyclassifiedinformation shouldbe

assignedthesameclassificationas themost sensitiveinforn’i2tion contained-within. --

Definition: Public Information - - - - - - - - - -- -

Any information createdor receivedby the Companythat was developedand intendedfor public dissemination,and
which actuallyhasbeenreleasedto thepublic.Thereare no restrictionson handling public information.- -

Note: Draftsand interim versionsof documentsthat are i,~:endrdforpublic release,butwhich havenotye:beenreleased,
filed, órdisclosedpublicly, are no:public documents. - -

Definition: Internal Information - - - -

All informationthat is neitherpub/ic nor confidentiaL Internal information mussbe handledas follows:
~ Internal informationmay be communicated(orally, electronically,or in writing) to the Company’semployees.

Internal informationma be communicated(orall)~electronically,or in writing) to anon-employeeonly if the personneeds
the information to conductbusinessfor or with the c~mpany. - - --

Policy continuedon nextpage

- - Policy - - - --
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Policy (continued) -

- - ~j~geand PhysicalSccurjiy In on-site fac~ili~ieswith restrictedbuilding access.(security), internal information can be
storedin any appropriatelocation. In facilities without physical restrictionson building access,internal information should

- be-storedin a mannerthat reasonablypreventsaccessby non-employees. . -

Retentionand Destruction:Papercopiesof internal documept~may berécydedor otherwisediscarded-asappropriate.
Electronicfiles shouldbedeleted. - - -

Definition: Confidential Information ~ - - I - - - -

Informationthat,if disclosedto or-usedby anunauthorizedperson,couldprovideanopportunityto gain anunwarranted
economicadvantageover others,or would havea significantadverseimpact on the company’sbusiness,legal,financial, oi
competitiveposition, or on as shareholderso employees.This indudesall information acquired or generatedby the
corporationthat is protectedby privacylaws, confidentiality.agreements,and legal privileges,induding tradesecrets.
Confidential informationmust be handledasfollows: - -

~ Confidential information may be communicated(orally, electronically, or in writing) :6 only the Company-’s
employeeswho need the information to perform their businessduties. Confidential information may be coznmunica~çd
(orally, electronically,or in writing) to a non-employeeonly if (1) the personor entityneedsthe confidential information ic
conduct its businesswith or for the company,and (2) a non-disclosureagreementis executedby the personor entisyorii
other appropriate steps,approved by thecompanylaw department,are takento ensurethat confidentialityis maintained.

ProtectiveJvlarkt andElectronicSecurity E~C}Ipageof a hard-copy confidential document must be prosmninently labeled

“confidential.” Electronicversionsofdocum~rits,records,anddatabasescontainingconfidential informationshouldcontain
an on-screennotationidentifying the displayedinformationas ~oiifidential.”

TiansmittalProtocols:Facsimiletransmittalis permittedas long as the sendertakessteps to ensure that theconfidential
information will reachonly the intendedrecipient.Facsimilecoversheetsandeach pageof thedocument-mustidentify the
transmittalas “Confidential.” E-mail transmittalinternallyand externallyis permitted,but whereavailableandpractical, a
higher levd ofprotection,suchas encryptionand/orpasswordprptection,is preferred. Transmitting confidential information
by voice mail, cellularphone,or two-way radio is discouraged. - - -

&oiageandPhysicalSeciirity All confidential,materialshouldbestoredin a mannerthat reasonablypreventsaccessby
unauthori~edpeople, i.e., those who do not have a ‘need to know.” ~Vorkstationswhereconfidential1information is

maintaineaor displayedmust havesecurity featuresto preventaccessto confidentialinformationwhensheauthorizeduseris
absent. - -

~ntion andiDestruction:Confidential informationshouldbe retainedonly for as long asneededfor business,legal,tax,
- audit, or archival purposes. Confidential information shouldbe shreddedwhen it is- no longer needed for any business

purpose. All confidential customerinformation must be shreddedwhen it is no longer needed. Electronic confidential
customerinformation,which is no longerneeded,mustbedeletedby erasingor otherwisemodifying the personalinformation
in the recordsso that it is unreadableor indecipherablethroughanymeans.

Additional InformationHandling Requirements - - --

From time to time and for valid businessor legal reasons,responsibleorganizationsmay designateadditional, more
stringent handlingrequirementsfor a specific- informationhem or project. Such requirementsmustbe communicatedto al:
affectedemployeesandfollowed accordingly. -

RevisedDate:O6/2OI2OO~
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RECORDS RETENTION -

-

Supersed.s -

.. --

Each department of Midwest Generation generates business inlormatlon daily In the - - -

form of paper documents and computer disk files, all of which comprise one of the
company’s key assets. Being able to dra* on this valuable resOurce is important to our

success. it is equally important to protect this resource horn possible loss or misuse by
third parties. Accordingly, in order to facilitate record management both departmentally

and companywide, to effectively control.document production discovery, and to -

manage the sheer volume of paperwork, each department within Midwest Generation -

shall adopt a-formal records retention program to ensure that records are retained br
the period required by applicable laws-and business needs, and deleted promptly -

thereafter in. order to reduce the high Cost of storing; indexing and managing the data;:

Contact the legal department regarding specific record retention requirements.

Midwest Gener.tlon EME. LLC res*rv~ th. right to modlty, supplement, rescind -- -

- or revise any prcsvi, ion of this policy as U deem. necessary or eppi-optiats
-. in its discretion e,icept the arbitration and employment...t.wIii policies.

- -~:-JM’ow[sT -

- - ---:: GENERATION EME, LLC -

A~L’DJ$CP~,Ifl2xNATIUNAL~Coinp.nr -

Office: Chicago -

Section: Section3: BUSINESS POLICIES AND PRACTICES
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CERTIFICATEOF SERVICE

RECEIVED

CLEF~<’SOFFICE

AUG 17j31j4
STATE OF ILLINOIS

POIl~tj~~Control Board

I, the undersigned,certif~’that I haye servedthe attachedMidwest GenerationEME,
-LLC’s Motion for-PartialReconsiderationof theIllinois Pollution ControlBoard’sOrderof June
17, 2004 and Memorandumin Support-of Motion for Partial Reconsiderationof the Illinois
PollutionControlBoard’sOrderofJune17, 2004,by U.S. Mail , uponthefollowing persons:

LisaMadigan
MatthewDunn
AnnAlexander -

PaulaBeckerWheeler
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

BradleyP.Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet
Chicago,Illinois 60601

RobertA. Messina
GeneralCounsel
Illinois EnvironmentalRegulatory
Group
3150 RolandAvenue
Springfield,IL 62703

KeithHarley
ChicagoLegalClinic
205 W. Monroe,4thFloor
Chicago,Illinois 60606

Respectfullysubmitted,

MIDWEST GENERATION EME, LLC

By:

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

OneoftheAttorneysfor
Midwest GenerationEME, LLC

To:

Dated: August 17, 2004

CFI2\ 1135943.1


