
VILLAGE OFLAKE BARRINGTON,
CUBA TOWNSHIP,PRAIRIERIVERS
NETWORK,SIERRACLUB, BETH
WENTZEL andCYNTHIA SKRUKRTJID,

VS.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCYAND
VILLAGE OF WAUCONDA,

NOTICE OF FILING

TO: SeeAttachedCertificateof Service

Pleasetakenoticethat on September17, 2004,I filed with theIllinois Pollution Control
Boardan original andninecopiesof this NoticeofFiling, AppearancesandPetitionfor Review
of aDecisionby theIllinois EnvironmentalProtectionAgency,copiesof which areattachedand
herebyserveduponyou.

Dated: September17, 2004

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600

AlbertEttinger
EnvironmentalLaw andPolicy Center
35 EastWackerDrive, Suite1300
Chicago,Illinois 60601
312-795-3707

Percy.L.it~elo
Oneoftheattorneysfor theVillage of
LakeBarringtonandCubaTownship

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLEJRK’S OFFICE

Petitioners,

)) SEP172004
STATE OF ILLiNOIS

POIlut~~~Control Board

~

) (APPEAL FROM JEPADECISiON
) GRANTING NPDESPERMIT)
)
)
)
)
)
)Respondents.

This DOCUMENT HAS BEEN PRINTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

Kevin G. Deshamais,an attorney,herebycertifies thatacopyoftheforegoingNoticeof
Filing, AppearancesandPetitionfor ReviewofaDecisionby theIllinois Environmental
ProtectionAgencywasservedon thepersonslisted belowby First ClassU. S. Mail, proper
postageprepaid,on September17, 2004.

Village ofWauconda
101 NorthMain Street
PostOffice Box 785
Wauconda,IL 60084

Division ofLegalCounsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276

/evin G. D h ais

PercyL. Angelo
RussellR. Eggert
Kevin G. Deshamais
Mayer, Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Petitioners,

VILLAGE OFLAKE BARRINGTON,
CUBA TOWNSHW,PRAIRIE RIVERS
NETWORK, SIERRACLUB, BETH
WENTZEL andCYNTHIA SKRUKRUD,

VS.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY AND
VILLAGE OFWAUCONDA,

Respondents.

CLERK’S OFFICE

SEP 17 2OO~
) STATE OF ILLINOIS
) PCB.Q4~O~~tI0flControl Board
) (APPEALFROM JEPADECISION
) GRANTING NPDESPERMIT)
)
)
)
)
)
)

APPEARANCES

We, the undersignedattorneys,herebyenterourappearancesascounselon behalf
ofPetitionersVillage of LakeBarringtonandCubaTownshipin this matter.

Respectfullysubmitted,

Dated: September17, 2004

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer,Brown,Rowe& MawLLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600

~i4d
PercyL. Ajigelo
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BEFORE THE ILLINOIS

VILLAGE OFLAKE BARRINGTON,
CUBA TOWNSHIP,PRA[RIE RIVERS
NETWORK,SIERRACLUB, BETH
WENTZEL andCYNTHIA SKRUKRUD,

Petitioners,

V.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY AND
VILLAGE OF WAUCONDA,

Respondents.

POLLUTION CONTROL BOARIRECE~VED

CLERK’S OFFICE

SEP 17 200’i
STATE OF ILLINOIS

) PoUution Control Board

PCBJ~4~’2~ç
) (APPEAL FROM IEPA DECISION
) GRANTING NPDESPERMIT)
)
)
)
)
)
)

APPEARANCE

I, theundersignedattorney,herebyentermy appearanceascounselin this matter
on behalfof PetitionersPrairieRiversNetwork,SierraClub,BethWentzelandCynthia
Skrukrud.

Dated: September17, 2004

Albert Ettinger
EnvironmentalLaw andPolicy Center
35 EastWackerDrive, Suite 1300
Chicago,Illinois 60601
312-795-3707

Respectfullysubmitted,
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD E C E ~V ECLERK’S OFFICE

VILLAGE OF LAKE BARRINGTON, ) SEP 17 200
CUBA TOWNSHTP,PRAIRIERIVERS )
NETWORK,SIERRACLUB, BETH ) STATE OFILLINOIS
WENTZELAND CYNTHIA SKRUKRUD) Pollution Control Board

)

Petitioners ) PCBJ~34~2~
~‘ ~

) (APPEALFROM JEPADECISION
VS. ) GRANTING NPDESPERMIT)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCYAND )
VILLAGE OFWAUCONDA, )

)
Respondents. )

PETITION FOR REVIEW OF A DECISION BY THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

Pursuantto 415 ILCS 5/40(e)(1)and35 Ill. Admin. CodeSection105,theVillage of

LakeBarrington(“Lake Barrington”),CubaTownship,PrairieRivers Network(“Prairie

Rivers”), theSierraClub, BethWentzelandCynthia Skrukrud (collectively“Petitioners”)

herebypetitionfor reviewoftheAugust23,2004decisionof theIllinois Environmental

ProtectionAgency(“IEPA”) to issueamodified NationalPollutantDischargeElimination

System(“NPDES”) permit (PermitIL 0020109)to theVillage ofWauconda(“Wauconda”)to

increaseits dischargeofpollutantsintoFiddleCreektributary to theFox Riverfrom its

WastewaterTreatmentPlant(“WWTP”). Ex. A. In supportof theirpetition,Petitionersstateas

follows:

1. TheVillage ofLakeBarringtonis amunicipalcorporationexistingunderthe laws

of theStateofIllinois andlocatedin LakeCounty. It bordersFiddleCreekon thenorth andis

immediatelydownstreamof theWaucondadischarge.LakeBarringtonandits residentsare
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directly impactedby theWaucondaWWTPdischargeandits residentsuseandenjoyFiddle

Creekandits wetlands,theFox RiverandtheIllinois Riverfor recreationalandotheractivities.

2. CubaTownshipis atownshipexistingunderthe lawsof theStateofIllinois and

locatedin LakeCounty. FiddleCreekrunsthroughCubaTownshipdownstreamof the

Waucondadischarge.CubaTownshipandits residentsaredirectlyimpactedby theWauconda

WWTPdischargeandits residentsuseandenjoyFiddleCreekandits wetlands,theFoxRiver

andtheIllinois River for recreationaland otheractivities.

3. PrairieRiversNetworkis an Illinois not-for-profit corporationconcernedwith

riverconservationandwaterquality issuesin Illinois. It workswith concernedcitizens

throughoutthe stateto addressthoseissuesthatimpactIllinois streams.PrairieRivers members

live in theFiddleCreekandFox RiverWatershedsandareconcernedwith pollution that would

affect theirability to enjoyrecreationactivitiesdependenton theecolc~gicaihealthofFiddle

Creekandits associatedwetlandsandon theFox River andtheIllinois River, including fishing,

boating,canoeing,naturestudyandhiking.

4. TheSierraClub is a Californianot-for-profitcorporation,which hasamongits

purposesto protectandrestorethequality of thenaturalandhumanenvironment.TheSierra

Club hasover20,000membersresidingin theStateof Illinois andhasmemberswhoare

adverselyaffectedby offensiveconditionsin FiddleCreek,theFox RiverandtheIllinois River

andby any degradationof FiddleCreek,theFox RiverandtheIllinois Riverthatcouldaffectthe

usesofthosewaters. SierraClubmemberslive in theFiddleCreekandFox Riverwatersheds

andmanySierraClubmembersareconcernedwith pollutionthat wouldaffecttheirability to

enjoyrecreationactivitiesdependenton theecologicalhealthof FiddleCreekandtheFox River

including fishing, boating,canoeing,naturestudyandhiking. SierraClubmembersare
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adverselyaffectedby offensiveconditionsthatoccurastheresult of nutrientsandbiochemical

oxygendemandingpollution dischargedinto Fiddle Creek,theFoxRiver andotherdownstream

waters.

5. BethWentzelis amemberof andawatershedscientistwith thePrairieRivers

Networkand submittedcommentson theproposedpermit.

6. CynthiaSkrukrudis a memberoftheSierraClub andacleanwateradvocatefor

thatorganization. Shepresentedtestimonyat thepublic hearingin this matterandsubmitted

commentson theproposedpermit.

7. Membersof thePetitioners,includingAlbertEttinger,CynthiaSkrukrud,Beth

WentzelandEvanCraig,andrepresentativesandelectedofficials ofLakeBarringtonandCuba

Townshipon behalfof LakeBarringtonandCubaTownshipandtheirresidents,includingLake

BarringtonTrusteeKevin C. Richardson,andtheirattorneysandconsultantJamesIE. Huff, P.E.

of Huff & Huff, Inc., participatedin thehearingheldin thisproceedingon September9, 2003,

andsubmittedcommentsin oppositionto thepermit duringthepublic commentperiod. Seee.g.

Exs. B, C, D andE; Tr. 57-76,97-102,140-146,150~154.1Theyandothermembersof

Petitioners,andresidentsofLakeBarringtonandCubaTownshipareso situatedasto beaffected

by thepermit andby offensiveconditionsorotherviolationsof waterquality standardsandof

theEnvironmentalProtectionAct in FiddleCreekandits associatedwetlands,theFox River and

theIllinois River.2

Referencesto Tr. —, areto thepublic hearingtranscriptof September9, 2003.
2 Numerousresidentsof LakeBarringtonandCubaTownshipsubmittedcommentsandprovidedtestimonyas

well.
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Fiddle Creek

8. FiddleCreekflows throughLakeCountyandcompriseswetlandsandchanneled

flow areaseventuallyjoining SlocumLakeDrain andthenenteringtheFoxRiverjust southof

Fox RiverValley Gardens.TheWaucondaWWTP dischargesto FiddleCreekatAnderson

Road,approximately2.4 miles from theFox River. TheLakeCountyForestPreserveDistrict

(“LCFPD”) Fox RiverPreserveis adjacentto FiddleCreekon thesouthfor some2,600feet

downstreamofthe discharge.LakeBarringtonis locatedimmediatelysouthofFiddleCreek,

from AndersonRoadwest,downstreamof theWWTP discharge.Therearenootherpermitted

dischargersto FiddleCreek.

9. TheWaucondaWWTP originally dischargedto BangsLakeDrainCreekwhich

flows into SlocumLake,exits throughtheSlocumLakeDrain andjoinstheFox River. Because

theWWTPdischargewascausinghigh levelsof eutrophicationin SlocumLake,in 1983 the

Pollution ControlBoardrequiredthat thedischargebe movedfrom SlocumLake. Wauconda

movedthedischargeto its presentlocationin FiddleCreek. Tr. 15-16. SeeEx. G.

Statementof IssuesRaised

10. TheIEPA issuednoticethatit hadmadeatentativedecisionto modify the

NPDESpermit forWaucondato allow its WWTPto increaseits designaverageflow from 1.4

million gallonsperday (“MGD”) to 1.9MGD in Phase1 andto 2.4MGD in Phase2, with

increasesin designmaximumflow from 4.0MGD to 5.963MGD (PhaseI) andto 7.93 MGD

(Phase2). A public hearingwasheldSeptember9, 2003at whichPetitionersandmanyoftheir

members,representativesandresidentstestifiedand si~bmittedexhibitsandcomments.

Additional commentsweresubmittedby Petitionersandtheirmembers,representativesand

residentsbeforethecloseof thepublic commentperiod.
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11. In theircommentsandtestimony,Petitionersraisedlegal andscientificissues

regardingflaws in thedraft permitandin IEPA’s considerationof thedraftpermit including the

following (Seereferencesin paragraph7, above):

(a) Thepermit allows dischargesofphosphorusandnitrogenthatcause,have

reasonablepotential to cause,orcontributeto violationsof thewaterquality standards

regardingoffensiveconditions,35 III. Adm. Code302.203,in violationof 40 CFR

122.44(d)and35 Ill. Adm. Code309.141.

(b) The permitallows dischargesthatmaycause,havea reasonablepotential

to cause,or contributeto violationsof statewaterqualitystandardsregardingdissolved

oxygen(“DO”), 35 Ill. Adm. Code302.206,in violation of 40 CFR 122.44(d)and35 Ill.

Adm. Code309.141. For example,Huff & Huff, consultantsfor LakeBarringtonand

CubaTownship,monitoredFiddleCreekforDO atthreelocations: just below the

Waucondaoutfall, justbeforethemergerwith theSlocumLakeOutlet andatRoberts

Road. DO violationsoccurredat AndersonRoadanddownstreamon fourout of five

monitoringoccasions.Thesearethusexistingmeasuredwaterquality violationsto

which Wauconda’seffluentis clearlycontributing,in violationof theapplicable

standards.Nitratesplus nitriteswerefoundat levelsaboveIEPA’s criteriafor use

impairment. (E.g. 18 mgIL vs. 7.8mg/L). Seee.g. Tr. 57-76;Ex. B. SeealsoTr. 79

(LakeCountyForestPreservemonitoring). Any increaseddischargewouldexacerbate

theseexistingviolationsanddeleteriousconditions.

(c) Thepermit andtheassessments,andimportantly, the lackof assessments,

that ledto thecreationof thedraftpermit,did notcomplywith illinois antidegradation

rulesprotectingtheexistingusesofthereceivingwaters. 35 Ill. Adm. Code302.105(a).
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Assessmentswerenotproperlyconductedto determinethepotentialeffect ofthe draft

permit on existinguses,including impactscausingadeteriorationto theaquatic

communityasit existedon November28, 1975. Among otherflaws, theonly water

quality datareferencedin the2003 antidegradationassessmentpreparedby IEPA,Ex. F,

is a September15, 1993,facility streamsurveyby theIllinois EPA. This surveyfound

“fair environmentalconditionsin WaucondaCreekwith minorimpactfrom the

WaucondaSTP(sewagetreatmentplant)discharge.”This surveyidentifiedelevated

levelsof conductivity,nitrateplus nitrite,phosphorus,sodium,potassium,boron,

strontium,andoil downstreamoftheWaucondaoutfall. DespitetheIEPA findings, not

oneofthesecontaminantswasevaluatedundertheantidegradationassessment.No

discussionwas includedof conditionsasofNovember28, 1975,therelevantdatefor

antidegradationanalysis.Seee.g.Ex. G. In addition,surveyshaveshownthat theFiddle

Creekwetlandhaspollutantsensitivespecies(lake sedge,jeweiweed,blueverain),Tr.

57-76,aswell asan endangeredfish, thestarheadtop minnow,Ex. H, yettheimpactof

increasedpollutantloadingon thesespecieshasnot beenconsidered.Testimonyshowed

thatnutrientenrichmentshaveadetrimentaleffect on plant communities,including

rapidlygrowing,invasiveandweedyspecies,with negativeimpactson DO. Therewas

noconsiderationofthe impactfrom theincreasedpermittedloadingson existingusesor

waterquality, orassurancethattechnicallyandeconomicallyreasonablemeasureshave

beentakento avoidor minimize impacts,andno assurancesthat theactivity causingthe

increasedloadingwill benefitthecommunityat large. 302.105(c).Alternatives,suchas

additionaltreatmentlevelsor dischargeto alternativelocations,suchaslocationsother

thantheimpactedareasof FiddleCreekwerenotconsidered.302.105(f).Moreover,the
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antidegradationassessmentmadetheentirelyunsupportedassertion,on whichtheIEPA

evidentlyrelied, that theproposedproject“will resultin improvedeffluentquality.” Ex.

F. In fact,all of theevidenceavailable,including theIEPA 1993streamsurvey,theHuff

& Huff monitoring,theevidenceofunnaturalalgal andothergrowth,andtheevidenceof

endangeredandpollutantsensitivespecies,is to thecontrary.

(d) TheIEPA assessmentfurtherfails to includetheanalysisof alternatives

requiredby 302.105(f). Suchanalysisshouldhaveincludedconsiderationof increased

levelsof treatment,e.g.for phosphorusandnitrogen,cappingof loading levelsfor TSS

andBOD, partial landapplicationand alternativedischargepointswhich couldhave

avoidedtheFiddleCreekimpacts. Thosealternativeswerenot properlyconsidered.

(e) Besidesbeingsubstantivelyinsufficient,theIEPA’s threepage2003

antidegradationassessmentwasinsufficientunder302.105(f)by failing to consider

impactsto biological communities,increasedloadings,oralternativesorby providinga

showingof benefitswhich fully justify theproject. Ex. F. Ratherthanrequiringdata

from theapplicant,asrequiredby 302.105(f),the assessmentwasperformeddespitethe

lackof anywaterqualitysamplesoverthepreviousten years. TheEPA’s assessment

determinesammoniaandDO standardswill not beexceededwithout anybasisfor such

statement.With regardto phosphorusandtotalnitrogen,it “defers” suchanalysisuntil

statestandardsareadopted.Thereis no provisionin 302.105allowing deferralof

decision-makingordecision-makingwithout information. Indeeda majorpoint of

302.105is to requireanalysisof issueswhich might not be fully developedthrough

regulationorwhich would leadto degradationif not addressednow. As notedabove,

despitea total lackof supportingdata,theassessmentconcludeswithoutsupportthat the
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discharge“will resultin improvedeffluentquality.” Suchan analysisdoesnotmeetthe

requirementsof302.105.

(f) TheIEPA’s permitanalysis,including its 2003antidegradation

assessment,alsofails to addresstheimpactof thedischargeon theFox River, an

impairedwaterway. DT22, theFox River segmentinto which FiddleCreekdischargesis

designatedimpaireddueto nutrients,inorganic— N (nitrates),siltation,pathogensand

suspendedsolids. SeeEx. B, Att. D.

(g) As demonstratedby themonitoringby Huff & Huff, FiddleCreekshould

alsobeconsideredanimpairedwaterwayfor nutrients,-phosphorusandtotal nitrogen,

andlow DO andshouldbe subjectto federalrequirementsfor suchwaters. Ex. B. The

permit doesnotproperlyconsiderits effecton suchimpairedwaters.

(h) In light of theexistingproblemswith FiddleCreekandits wetlandsand

theFox River,thepoundsperdayofTSS,BOD5, ammonia,and totalnitrogen

dischargedby theWWTP shouldnotbe permittedto exceedthelevelsin theprior

Waucondapermit,e.g.nonet increase.

(i) In light of thewetlandimpactsalreadyexperienced,Waucondashouldbe

requiredto develop,with theconcurrenceofits wetlandneighbors,awetland

managementplanto maintainandrestoretheFiddleCreekwetlands.

(j) Plantandalgal growthalongFiddleCreek,stimulatedby excessive

nutrients,hasimpededthecapacityof thecreekduringhigh flow conditions,causing

flooding. Waucondashouldbe requiredto limit discharges,both loadingandhydraulic,

to reducesuchimpactsandshouldberequiredto contributeto themaintenanceof such

waterway.
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(k) TheEPA permitfails to requireWaucondato implementapretreatment

programfor its industrialdischargersdespiteindustrialdischargeswhich haveresultedin

WWTP upsetsand unpermittedoffensivedischargesto thewatersof thestate.The

WWTP alsoacceptsindustrialdischargesfrom theWaucondaSandandGravel

SuperfundSite. Exs. I andJ; Tr. 21. Waucondashouldberequiredto implementa

formalpretreatmentprogramundertheNPDESpermit program.3

12. Petitionersaskedthat all technicallyandeconomicallyreasonablemeasuresto

avoidorminimize theimpactoftheproposeddischargeandincreasein loadingsbe incorporated

into thepermit, (seeExs. B, C, D andE for Petitioners’requestsfor relief), including:

(a) It providefor economicallyfeasiblecontrolson thedischargeofnutrients

includingboth phosphorusandnitrogen. Therewasno limit placedon total nitrogen.

(b) Thelimits in thepermitbe tightenedto preventdischargeswhich could

causeorcontributeto violationsof waterquality standardsregardingoffensiveconditions

anddissolvedoxygen. It wasrequestedthat poundsperday of TSS,BOD5and ammonia

belimited to the levelsin theformerWaucondapermit,e.g.no netincrease,consistent

with theantidegradationregulations.

(c) Thatproperbiological studiesand otherwork beconductedto assurethat

thedischargewouldnot adverselyaffect existingusesofthestream.

(d) ThatEPA properlyconsiderwhetherthe increaseddischargewasactually

necessaryin light of potentialalternatives,suchasadditionaltreatmentandalternative

~ IEPA hascitedanAugust3,2001 USEPAletterto theeffectthat no industrialpretreatmentprogramwas required
asof that date. USEPA,however,notedthat no programwasrequiredbecausetherewerethen no industrialusers.
Sincethentheexistenceof industrial users,andindeedviolationscausedby thoseusers,havebeendocumentedby
IEPA, renderingtheUSEPAdeterminationobsolete.Seee.g.Exs.I andJ,Tr. 21.
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dischargepoints,e.g.via pipeline,andwhetherit, in fact,benefitsthecommunityat

large,includingthosein theFiddleCreekwatershedandtheFox River.

(e) ThatEPAproperlyconsideralternativesto allowing the loadingof

pollutantsto thestreamsandwetlandsthatwould be allowedby thedraft permit.

(f) ThatWaucondabe requiredto implementapretreatmentprogram.

(g) Thatregularmonitoringof theWaucondadischargebe requiredfor

organicsandheavymetals.

13. On August23, 2004theJEPAissuedthemodifiedpermit that is the subjectofthe

instantpetition. Themodifiedpermit failed to comply with legal andscientificrequirementsin

at leastthefollowing respects.

(a) While theproblemof nutrientdischargeswasrecognizedandphosphorus

limits wereimposed,no limits wereimposedon total nitrogendischarges.

(b) No limitations wereimposedto addresstheexistingDO violationsand

offensiveconditionviolations otherthanaminimumDO in theeffluent. RathertheEPA

proposedto simplystudy theDO problem.

(c) No pretreatmentprogramwasrequired.RathertheEPA simplyaskedfor

an annualupdatedindustrial usersurvey.

(d) No properantidegradationassessmentwasprepared.

14. Petitionersandtheirmembersandresidentswill beadverselyaffectedwhen

pollution dischargedunderthepermitcausesorcontributesto thecreationof low oxygenand

offensiveconditionsin FiddleCreekandits associatedwetlands,theFox RiverandtheIllinois

River,andotherwiseinjurestheecologyofFiddleCreekandits wetlandsanddownstream
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watersasaresultofEPA’s failure to requireappropriateeffluent limits, monitoring,industrial

pretreatmentprogramsandaproperantidegradationanalysis.

WHEREFORE,LakeBarrington,CubaTownship,thePrairieRivers Network,Sierra

Club, BethWentzelandCynthiaSkrukrudaskthat thePollution ControlBoardset asideNPDES

permit 1L0020109issuedto theVillage of Waucondaon August23, 2004asnot in accordance

with law anddirecttheEPAto reconsiderthepermitin orderto establishconditionsandlimits

necessaryto protectIllinoiswaters,complywith Illinois waterquality standardsandcomply with

theIllinois EnvironmentalProtectionAct, 415 ILCS 5/1 et seq.,Illinois regulationsandthe

FederalWaterPollution ControlAct, 33 U.S.C.§ 1251 et seq.

September17, 2004

PercyL. Angelo
RussellR. Eggert
Kevin Desharnais
Mayer, Brown,Rowe& Maw LLP
190 South LaSalleStreet
Chicago,Illinois 60603
312-782-0600

AlbertEttinger
EnvironmentalLaw andPolicy Center
35 EastWackerDrive, Suite 1300
Chicago,Illinois 60601
312-795-3707

Percy.L. ngelo
Oneof theattorneysror theVillage of
LakeBarringtonandCubaTownship

Albert Ettinger
Oneof theattorneysfor PrairieRivers
Network,SierraClub, BethWentzeland
CynthiaSkrukrud
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