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PEOPLEOF THE STATEOF ILLiNOIS, ) STATE OF ILLINOIS
Pollution Control Board

Complainant, )
)

v. ) PCB05-66
)

PETCO PETROLEUMCORPORATION, ) (Water-Enforcement)
an IndianaCorporation, )

)
Respondent. )

RESPONDENT’SOBJECTIONTO COMPLAINANT’S
MOTION FOR LEAVE TO AMEND COMPLAINT

NOW COMES Respondent,PETCOPETROLEUMCORPORATION,(“Petco”), by and

throughits attorneys,Sorling,Northrup,Hanna,Cullen andCochran,Ltd., CharlesJ. Northrupof

counsel,andherebyobjectsto aportionof Complainant’sMotion for Leaveto AmendComplaint

for thereasonssetforth below. In support,Petcostates:

L Background

1. On or aboutOctober13, 2004, Complainantfiled its six co~intComplaintagainst

Respondentin this matter.Complaintallegedvarious violations of the Illinois Environmental

ProtectionAct andassociatedregulationsrelatedto threereleaseincidents.

2. Onor aboutMarch 2, 2005,Respondenttimely filed its Answer.

3. On or aboutApril 11, 2005, Complainantfiled its “Motion for Leave to Amend

Complaint” seekingto correctcertainregulatorycitationsbutalsoto addallegedviolationsrelated

to fouradditionalreleaseincidents. While threeofthoseincidentsoccurredafterthefiling of the

original Complaintin this matter,one of thoseincidentsoccurredwell beforethe filing of the

original Complaint.
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II. Argument

4. Complainanthasno absoluteright to amendits Complaint.E.g. Hadleyv. Ryan,345

Ill.App.3d 297, 280 Ill.Dec. 818 (4th Dist~2003). However, the determinationto allow an

amendmentis discretionarywith thetribunal andwill notbereversedabsentanabuseofdiscretion.

Id. Respondentis cognizantofthe factorsthat theCourts and the Boardreviewto analyzethe

proprietyofanamendmentofpleadings. Suchamendments,while liberallyallowed,shouldnotbe

allowed“where themattersassertedwereknownby themovingpartyat the time of theoriginal

pleadingwasdraftedandforwhichno excuseis offeredin explanationofthe initial failure.” Trans

WorldAirlines, Inc. v. MartinAutomatic,Inc., 215Ill.App.3d 622, 159Ill.Dec. 94 (2ndDist. 1991).

5. In this matter,Respondentobjectsto theamendmentof theComplaintwith alleged

violationsresultingfrom theMay31, 2004releaseincident. This incidentoccurred5 monthsprior

to thefiling oftheoriginalComplaint. More importantly,Complainant’sownMotionindicatesthis

releasewasknownto theIllinois EPA, onwhosebehalfthisComplaintwasbrought. In light ofthe

authorityoftheTransWorldAirlines, Inc. case,this incidentshouldnot be allowedto be included

in theproposedamendedcomplaint.

6. Respondentalso objectsto the correctionof regulatory violations “alleged in

paragraph22 ofCountI”. (SeeMot., par.4). No paragraph22 ofCountI exists.

7. Respondentdoesnot object to the amendmentof the Complaint asmoved by

Complainantwith respectto theotherproposedamendments.Respondentdoes,ofcourse,reserve

its right to file aresponsivepleadingattackingtheAmendedComplaintshouldit be allowedto be

filed.
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WHEREFORERespondentrespectfullyrequeststhatthis objectionbe sustainedin whole

orpartasdescribedabove.

Respectfullysubmitted

PETCOPETROLEUMCORPORATION,
Respondent

By: ~

Oneof Its Attorneys
Sorling,Northrup,Haima,
Cullen& Cochran,Ltd.
CharlesJ. Northrup,of Counsel
Suite800 Illinois Building
P.O.Box 5131
Springfield,IL 62705
Telephone:(217)544-1144
Facsimile: (217) 522-3173
E-Mail: cinorthrup~sorlinglaw.com
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PROOF OF SERVICE

Theundersignedherebycertifiesthat an original andten(10)copiesoftheforegoing
documentwereservedby FederalExpressto:

Ms. DorothyGunn,Clerk
PollutionControl Board
100WestRandolphStreet,Suite 11-500
Chicago,IL 60601

andonecopyto:

Ms. CarolWebb
HearingOffice
Illinois Pollution ControlBoard
1021 NorthGrandAve. East
PostOffice Box 19276
Springfield,IL 62794-9274

Mr. Tom Davis
Illinois AttorneyGeneral’sOffice
EnvironmentalDivision
500 SouthSecondStreet
Springfield,IL 62706

•andby depositingsamein theUnitedStatesmail in Springfield, Illinois, on the 9’~day ofApril,
2005,with postagefully prepaid.

- V
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