RECEIVE |
CLERK’'S O’FF!CED

BEFORE THE POLLUTION CONTROL BOARD FEB 14 2005
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

Pollution Control Boarg

MCLEAN COUNTY ASPHALT, )
)
Petitioner, )
) -
VS. ) PCB No. 05- /5
) (UST Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )
NOTICE
Dorothy M. Gunn, Clerk John J. Kim
Ilinois Pollution Control Board Assistant Counsel |
State of Illinois Center Special Assistant Attorney General §
100 West Randolph Street Division of Legal Counsel
Suite 11-500 1021 North Grand Avenue, East
Chicago, IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today filed with the office of the Clerk of

the Pollution Control Board a Petition for Review of Final Agency Leaking

Underground Storage Tank Decision, a copy of which is herewith served upon you.

By 4)’5\4 // )/ Py

Curtis W. Martin, Attorney for
McLean County Aéphalt, Petitioner

Robert E. Shaw

IL ARDC No. 03123632
Curtis W. Martin

IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneys at Law

123 S. 10th Street, Suite 302
P.O. Box 1789

Mt. Vernon, Illinois 62864
Telephone (618) 244-1788
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BEFORE THE POLLUTION CONTROL BOARD FEB 14 2005
OF THE STATE OF ILLINOIS

STATE OF ILLINOIS
Pollution Control Board

MCLEAN COUNTY ASPHALT, )
)
Petitioner, )
| }
vs. ) PCB No. 05- | <
) (UST Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMES the Petitioner, McLean County Asphalt (“McLean”), by one of
its attorneys, Curtis W. Martin of Shaw & Martin, P.C., and, pursuant to Sections
57.7(c)(4)(D) and 40 of the Illinois Environmental Protection Act (415 ILCS
5/57.7(c)(4)(D) and 40) and 35 Ill. Adm. Code 105.400-412, hereby requests that the
~Illinois Pollution Control Board (“Board”) review the final decision of the Illinois
Environmental Protection Agency (“Agency”) in the above cause, and in support
thereof, McLean respectfully states as follows:

1. On January 6, 2005, the Agency issued a final decision which was
received by McLean on January 7, 2005, a copy of which is attached hereto as
Exhibit A.

2. The basis for McLean’s appeal is as follows:

This appeal’s genesis is with McLean’s submittal to the Agency,
through its consultant, United Science Industries, Inc. (“USI?), of a Site

Classification Completion Work Plan (“Plan”) and Budget (“Budget”) dated

B
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July 31, 2002. By letter dated November 27, 2002, the Agency modified the Plan
and Budget by reducing the number of soil borings, including a hydraulic
conductivity test, and adjusting investigation costs, analysis costs, pérsonnel and
equipment costs by $9,270.42. Among such adjustment was the number of hours
associated with the tasks for the Project Coordinator, Assistant Project Manger, and
Project Manager, but no further detail about such adjustments.

In response to the Agency’s November 27, 2002 letter, McLean
submitted an Amended Site Classification Work Plan (“Amended Plan”) and Budget
(“Amended Budget”) dated February 11, 2003, along with further explanation and
detail of the necessity and reasonableness of the costs it proposed in the Amended
Budget. On June 17, 2003, the Agency modified the Amended Plan by requiring
sample analysis and groundwater investigation, while indicating a total of three (3)
borings/monitoring wells would be sufficient. to complete the investigation. Based
upon these modifications, the Agency adjusted the investigation costs, analysis
costs, personnel costs, equipment costs, field purchases and other costs by a
cumulative $20,579.50. No particular breakdown of the costs adjusted was provided
other than a list of items affected by the adjustment. The Agency also again
modified the Amended Budget with an adjustment of $7,116.05 in investigation
costs, personnel costs and equipment costs. The Agency deemed these costs to be
unreasonable as submitted while providing no detail as to what specific costs and

tasks were adjusted, except reference to “Number of hours to complete tasks listed




for” environmental technician, project coordinator, assistant project manager,
project manager, and professional engineer.

In response to the Agency’s June 17, 2003 modifications to the
Amended Plan and Amended Budget, McLean submitted a second Amended Plan
and Budget e.ated September 9, 2004. On January 6, 2005, the Agency completely
rejected the second Amended Budget which effectively adjusted another $8,549.40
in personnel costs, field purchases and other costs, and handling charges associated
with project manager, professional engineer, project coordinator, draftsman, and
environmental specialists time. The Agency’s position under the January 6, 2005
letter was that it had previously notified McLean of its “final action” which McLean
had not timely appealed thereby preventing the Agency from reconsidering or
revisiting its final action.

It 1s unclear on which “final action” the Agency relies for its January 6,
2005 decision and therefore it is McLean’s position that the Agency’s January 6,
k2005 letter is the true final action from which McLean’s appeal is timely. Moreover,
the Agency’s adjustments and failure to specify which tasks and costs it deems to be
unreasonable are arbitrary and capricious.

WHEREFORE, Petitioner, McLean County Asphalt, for the reaeons stated
above, requests that the Board reverse the decision of the Agency and rule in favor
of Petitioner’s request for approval of its second Amended Site Classification Work
Plan an.d Budget dated September 9, 2004 as being reasonable, justifiable,

necessary, consistent with generally accepted engineering practices, and eligible for
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reimbursement from the UST Fund and that Petitioner recover its attorney’s fees

and costs incurred herein pursuant to 415 ILCS 5/57.8(1) and 35 I1l. Adm. Code

732.606(g).

Robert E. Shaw

IL ARDC No. 03123632
Curtis W. Martin

IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneys at Law

123 S. 10tk Street, Suite 302
P.O. Box 1789

Mt. Vernon, Illinois 62864
Telephone (618) 244-1788

Respectfully submitted,

SHAW & MARTIN, P.C.

By //?;Zin /J@

Curtis W. Martin, Aftorney for
McLean County Asphalt,
Petitioner
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
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McLean Cpunty Asphalt Company

Attention: |Forrest Kaufman Jr.
1100 WcstﬁﬁVIarket Street TR EIVE zi,«D
Bloomingtpi, Illinois 61702 . .{
oomingtpi, Illinois | JAN © 7 RECT
Re:  LPC #1130205069 — McLean County i o
Blgomington/McLean County Asphalt . BY: =

1100 West Market Street

Dear Mr.

The IHinot

T Incxdent No 20011634 & 20011 865

nvironmental Protection Agency (Illinois EPA) has reviewed the amended. Site
Work Plan Budget (budget) submitted for the above-referenced incident. This

budget da p 'Septemiber 9, 2004, was received by the Illinois EPA on September 10, 2004.

The budge
57.7(c)(4)

All future ¢

is letter are from the Environmental Protection Act (Act) and 35 Illinois

Tﬁ ¢ Code (35 I1l. Adm. Code).

15 rejected for the reason(s) listed in Attachment A (Section 57.7(2)(1) and

D) of the Act and 35 1ll. Adm. Code 732.305(c) or 732.312(j) and 732.503(b)).

orrespondence must be submitied to:

is Environmental Protection Agency

au of Land — #24

ing Underground Storage Tank Section .
North Grand Avenue East '

Poj{ Office Box 19276

ngfield, IL 62794-9276

Please subjnit all correspondence in dnphcate and mcludc the Re: ‘block shown at the bcgmnmg

of this Ie_:tti be)

EXHIBIT_A

Rocrroms = 4302 North-Main Street, Rockiord. 1L 61103 - (815) 987.7760 = Drs PLINES = 9511 W. Hartison St., Des P!amcs, IL 60016 — (847} 294-4000
Ercin = 535 South Swate, Elgin, 1L 60123 - {847) 608-3131 »  P:ORia ~ 5415 N, University St., Peoria, IL 61614 ~ (309) 693-5463
BUREAU OF LAND - PEoRIA — 7?26 N. University St., Peorla, IL 61614 = (309) 633.5462 * CHAMPAIGN — 2125 South First Street, Champaign, IL 61820 - (217) 278-5800

SPRINGFIELO ~ 45Q0 5. Sixth Stroet Rd., Springfield, 1L 62706 « (217) 786-6892 = COLUNSVILLE = 2009 Mall Street. Collinsville, I 62234 = (618) 346-5120
MaRION = 2309 W. Main St., Suite 116, Marion, IL 62959 — (618) 993-7200
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An undergr
Pollution C F

If you have
6762. ¢

Sincerely,

Eund storage tatk System owner or operator may appeal this decision to the Ilinois

trol Board Appeal nghts are attached

any questmns or need further ass1stance, please contact Mmdy Weller at 21 7/7 82-

WA20011634&20011865-7 DOC

Attachment A

olin, US], Inc.
ion File




" Appeal Rights

An undergrgund storage tartk owner or operator may appeal this final decision to the Ilinois
Poliution Cagntrol Board pursuant to Sections 40 and 57.7(c)(4)(D) of the Act by-filing a petition
for a hearing within 35 days after the date of issuance of the final decision. Hewever, the 35-day
period may be extended for a period of time not to-exceed 90 days by written notice from the - -
owner or opprator and the Illinots EPA within the initial 35-day appeal period. If the owner or-
operator wiﬂ-e:s to receive a 90-day extension, a written request that includes a statement of the
date the finaj decision was received, along with a copy of this decision, must be sent to the
Illinois EPAjjas soon as possible.

m regarding the filing of an appeal, please contact:

Gumn, Clerk |
Pollution Control Board
f Illinois Center
st Randolph, Suite 11-500
0, IL 60601
1-3620

For informatjon régarding the filing of an extension, please contact:

Illinogs Environmental Protection Agency
Divisjon of Legal Counsel

1021 |North Grand Avenue East

Post (ifice Box 19276

Springfield, I 62794-6276
217/782-5544

g
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Attachment A,

F # 1130205069 -- McLean County

omington/McLean County Asphalt
0 West Market Street
ST Incident No. 20011634 & 2001 1865

ST chhmcal lec

i thxs attachment are from the Enwronmental Protection Act (Act) and 35 Illinois

ve Code (35 I1l. Adm. Code).

accordance with Section 57.7(c)(4) of the Act and 35 Ill.-Adm. Code 732.503(b), any
tion by the Illinois EPA to disapprove or modify a plan or budget submitted pursuant

Title XVT of the Act shall be provided to the owner or operator in writing within 120

rs of receipt.:

= [llinois EPA previously notified the owner or operator of its final action. Further,
accordance with Section 57.7(¢)(4) of the Act and 35 Ill. Adm. Code 732.503(f), the
inois EPA’s action to reject or require modification of the plan or budget, or the
jection of any plan or budget by operation of law, was subject to appeal to the Illinois
lution Control Board within 35 days after the Illinois EPA’s final action. The

ilure to file an appeal of a final action in a timely manner prevents the Illinois EPA

m reconsidering or revisiting the final action.

rJFw\zom 1634&20011865-7Attachment A.DOC:




CERTIFICATE OF SERVICE

I, the undersigned attorney at law, hereby certify that on February 7__,
2005, I served true and correct copies of a Petition for Review of Final Agency
Leaking Underground Storage Tank Decision, by placing true and correct copies in
properly sealed and addressed envelopes and by depositing said sealed envelopes in
a U.S. mail drop box located within Mt. Vernon, Illinois, with sufficient Certified

Mail postage affixed thereto, upon the following named persons:

Dorothy M. Gunn, Clerk John J. Kim

Illinois Pollution Control Board Assistant Counsel

State of Illinois Center Special Assistant Attorney General
100 West Randolph Street Division of Legal Counsel

Suite 11-500 1021 North Grand Avenue, East
Chicago, IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

BA AT

Curtis W. Martin, Ajforney for
Petitioner, McLeay' County Asphalt




