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POST-HEARING BRIEF IN SUPPORT OF AGENCY’S RESPONSETO PETITIONERS’.
THIRD-PARTY PERMIT APPEAL

NOW COMES,Respondent,theIllinois EnvironmentalProtectionAgency(“Illinois EPA”

or“Agency”), by oneof its attorneys,SanjayK. Sofat,AssistantCounselandSpecialAssistant

AttorneyGeneral,andhereby.submitsthis briefin supportoftheAgency’sresponseto Petitioners’

third partypermit appeal.

I. BACKGROUND

TheVillage ofWauconda(“Village”) proposesto expandits existingwastewatertreatment

plant’s designaverageflow from 1.4million gallonsperday (“MGD”) to 1.9 MGD, anddesign

maximumflow from 4.0 MGD to 5.963MGD, during Phase1 oftheexpansion.DuringPhase2 of

the expansion,theVillage plansto expandtheplant’sdesignaverageflow to 2.4 MGD anddesign

maximumflow to 7.93MGD. Thetreatmentplant is locatedat302 SlocumLakeRoadand
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dischargesintoFiddle Creek,at NorthAndersonRoad. TheFiddleCreekis classifiedasageneral

usestream,which ultimatelydischargesinto theFoxRiver. (AgencyRecordhereinafter“Record”

Book 4, p.2213)

TheWaucondawastewatertreatmentplantoriginallydischargedto BangsLakeDrainCreek,

alsoknownasSlocumCreek. TheBangsCreekor SlocumCreekflows into SlocumLake,exits

throughtheSlocumLakeDrain andfinally mergesinto theFox River. In themid 1 970s,it became

apparentto theAgencythatthedischargefrom theVillage’s wastewatertreatmentplant wascausing

highlevelsofphosphorusin SlocumLake. In 1977,theIllinois Pollution ControlBoard(“Board”)

grantedtheVillage ofWaucondaavariancefrom thephosphoruseffluent standardat 35 Ill. Adm.

Code304.123oftheBoardregulationsin orderto givetheVillage sometimeto resolvethe L
problem. As thehighlevelsofphosphoruspersistedin theSlocumLake,theBoardterminatedthe

Village’svariancein 1983. TheVillage thenmovedthe dischargepointto FiddleCreek. At times,

thereceivingstreamhasbeenreferredto as“an uimamedtributaryto theFox River” or “Wauconda

Creek”in theAgencydocuments,however,thedischargepointhasbeenthesamesince1983.

(Record,Book 4, p. 2213)

Thereceivingstream,FiddleCreek,is partof acomplexcombinationofwetlandsandman-

madedrainageditches.TheFiddleCreekflows throughaman-madesilt trapandthenjoins into the —

wetlandcomplex. Thewetlandcomplexhasbeenchannelizedandthedrainageditch flows West

for approximately625 feet,Southfor approximately1,500feet,Westfor approximately5,250feet,

Southfor approximately1,250feet,andWestfor approximately1,125 feetwhereit joins Slocum

LakeDrain beforeenteringtheFoxRiverjust southofFox RiverValleyGardens.(Record,Book 1,

p. 239). TheLakeCountyForestPreserveDistrict (“LCGPD”) ownsaportionoftheFiddleCreek,

approximately2,600linear feet,which constitutesthenorthernboarderofthe 517-acreFox River

Preserve.ThelandusesurroundingtheFiddleCreekovertime haschangedfrom farmlandto
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highly populatedresidentialarea. TheFiddleCreekpassesthroughtheSaddlewood,Lakewood,and

Twin Farm subdivisionsbeforedischarginginto theFoxRiver which is about2.4 miles from the

Village’s outfall. Accordingto thedrainagedistrict, theditch wasdugin about1905 to drainthe

wetlandsfor agriculturaldevelopment.Restorationworkwasdoneon theditch in 1960and1997.

Therestorationwork is doneon theditch if thedrainagedistrict hassufficientfundsto performthe

necessaryactivities. (Record,Book 4, p. 2213)

II. CHRONOLOGY OF EVENTS

On March 24, 2003,theAgencyreceivedan applicationfor modificationofNational

PollutantDischargeElimination System(“NPDES”) PermitNo. IL 0020109. (Record,Book 3, pp.

1608-1669).On April 9-10,2003,theAgencyconducteda generalreviewoftheVillage’s NPDES

permitmodificationapplication. (Record,Book 3, pp. 1673-1676).

BeginningJuly 25,2003,theAgencyprovidedpublic noticeoftheVillage’s draftNPDES

permit forpublic commentsthrice (July 25, August1 and 8) in the WaucondaLeader. (Record,

Book 4, p. 2212). TheAgencyhadto changetheoriginally scheduledpublic hearingonAugust26

to September9, 2003,astherequiredpublic noticewasnotpublishedin thelocalnewspaper.On

July23, 2003,theAgencymailedthepublichearingnoticeto local legislatures,countyand

municipalofficials, environmentalorganizations,andinterestedcitizens. Thepublichearingnotice

wasmailed. Prairie RiversNetworkhelpedto widelycirculatethepublic hearingnOticeby sending

it to theirlistserv. Thelocal citizensneartheVillage’s treatmentplant alsohelpedto widely

circulatethepublichearingnoticethroughdistributionoffliers, postingofsigns,andon their

websiteatwww.savefiddlecreek.com.From August1, 2003,throughSeptember7, 2003,the

Agencyfurthernotifiedthegeneralpublic bypublishingthepublic hearingnoticein the Wauconda

Leader,WaukeganNewsSun,DailyHerald, andBarringtonCourier Review. In orderto educate
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thegeneralpublic regardingtheVillage’sNPDESdraftpermit, theAgencymailedanissue

informationfact sheeton September5, 2003,to all personsfor whomtheAgencyhadamailing

address.(Record,Book 4, p. 1121)

OnSeptember9, 2003,theAgencyconductedapublichearingattheWaucondaHigh

School. Dueto the largenumberofparticipants,theAgencyhadto movethehearinglocationfrom

theWaucondaTownshipHall, asnotified in thepublichearingnotice,to theWaucondaHigh

School. An AgencyrepresentativeremainedattheTownshipHall until 8 p.m. to directinterested

citizensto thenewlocation. Approximatelytwo hundredparticipantsincludingpersons

representingmunicipalities,newsmedia,local citizens,consultants,countyofficials, and

environmentalinterestsattendedthepublichearing. (Record,Book 4, p. 2212).

TheAgencypostedatranscriptofthepublichearingon its websiteon October8, 2003. Due

to thegreatinterestexpressedby theparticipants,theAgencyextendedthepublichearingcomment

period from October9, 2003,to October31, 2003. TheAgencypublishedtheextensionofthe

public hearingcommentperiodon its websiteandin theWaukeganNewsSun. (Record,Book 4, p.

2212) .~.. .

OnAugust23, 2004, theAgencyissuedtheVillage’sNPDESpermit IL 0020109,which

expiresonNovember30, 2005. (Record,Book 4, p. 2251)

On September17, 2004,Village ofLakeBarrington,CubaTownship,PrairieRivers

Network,SierraClub, BethWentzel,andCynthiaSkrukrudfiled athirdpartypermit appealwith the

Boardpursuantto 415 ILCS 5/40(e)(1)and35 Ill. Adm. Code105.204(b).On September27, 2004,

SlocumLakeDrainageDistrict ofLakeCounty(“SlocumDistrict” or“SD”), Illinois filed a.Section

40(e)petitionwith theBoard. Also, on September.27,2004,Al Phillips,VernMeyer, Gayle

Demarco,GabrielleMeyer,LisaO’Dell, JoanLeslie, Michael Davey,NancyDobner,Mike Politio,

Williams ParkImprovementAssociation,Mat Chlueter,Mylith ParkLot OwnersAssociation,Julia
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Tudor,andChristineDeviney(“ResidentGroup”or “RG”) filed a Section40(e)petitionwith the

Board.

OnJanuary11, 2005,Village ofLakeBarrington,CubaTownship,PrairieRiversNetwork,

SierraClub, BethWentzel,andCynthiaSkrukrud(referredto as“SettlingPetitiOners”in the

settlementdocument)andtheVillage ofWaucondafiled a stipulationwith theBoard. TheSettling

Petitioners,underSectionIV ofthestipulation,statedthat, “In considerationofWauconda’s

agreementto commitmentscontainedin theIGA, uponthePollution Control,Board’sacceptance•

andapprovalofthetermsofthisStipulation ... theSettlingPetitionersshalldismisstheirpetitionin..

casenumberPCBO5-55with prejudice.” Stipulationat8. OnFebruary3, 2005,theBoarddeclined

to acceptthestipulation. As theSettlingPetitionersandtheVillage of Waucondahaveexpressed

theirdesireto beboundby thetermsofthestipulation,thisbrief doesnot addresstheissuesraised

by theSettlingPetitioners.The SlocumDistrict (“SD”) andtheResidentGroup (“RG”) are

collectivelyreferredto as“Petitioners”in thispost-hearingbrief.

III. APPLICABLE STAUTORITY AND REGULAOTRY PROVISIONS

StatutoryAuthority

Petitionersbringthepermit appealpursuantto Section40(e) oftheAct. This sectionallows

thethird partiesto appealtheAgency’sdecisionofan NPDESpermitto theBoard. Section40(e)of

theAct provides:

1. If theAgencygrantsordeniesa permit undersubsection(b) of Section39 ofthis Act,
a third party,otherthanthepermitapplicantorAgency,maypetitiontheBoard
within 35 daysfrom thedateofissuanceoftheAgency’sdecision,for ahearingto
contestthedecisionoftheAgency.

2. A petitionershall includethefollowing within apetitionsubmittedundersubdivision
(1)of this subsection:
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a. A demonstrationthatthepetitionerraisedtheissuescontainedwithin thepetition
duringthepublic noticeperiodor duringthepublic hearingon theNPDESpermit
application,if apublic hearingwasheld; and

b. A demonstrationthatthepetitioneris so situated~asto beaffectedby the
permittedfacility.

3. If theBoarddeterminesthat thepetitionis notduplicitousor frivolousandcontainsa
satisfactorydemonstrationundersubdivision(2) ofthis subsection,theBOardshall
hearthepetition(i) in accordancewith thetermsofsubsection(a) ofthis Sectionand
its proceduralrules governingpermitdenialappealsand-(ii) exclusivelyonthebasis
oftherecordbeforetheAgency. Theburdenofproofshallbe on thepetitioner. The
Agencyandpermit applicantshallbenamedco-respondents.415 ILCS 5/40(e)
(2004)(emphasisadded)

Section39(a)oftheAct setsforth theapplicant’sandtheAgency’sobligationspriorto

issuingan NPDESpermit. Section39 oftheAct provides: L
(a) WhentheBoardhasbyregulationrequireapermit forthe construction,

installation,oroperationofanytypeof facility, equipment,vehicle,vessel,or
aircraft, theapplicantshallapply to theAgencyfor suchpermit andis shallbethe
dutyoftheAgencyto issuesuchapermit uponproofby theapplicantthatthe
facility, equipment,vehicle,vessel,oraircraftwill not causeaviolationoftheAct
or ofregulationshereunder.TheAgencyshall adoptsuchproceduresasare
necessaryto carryout its dutiesunderthis Section. In making its determinations
on permit applicationsunderthis sectiontheAgencymayconsiderprior
adjudicationsofnoncompliancewith this Act bytheapplicantthatinvolveda
releaseofa contaminantinto theenvironment.In grantingpermits,theAgency
mayimposereasonableconditionsspecificallyrelatedto theapplicant’spast
compliancehistorywith this Act asnecessaryto correct,direct,orprevent
noncompliance.TheAgencymayimposesuchotherconditionsasmaybe
necessaryto accomplishthepurposesofthis Act, andasarenot inconsistentwith
theregulationspromulgatedbytheBoardhereunder....415 ILCS 5/39(a)(2004)
(Emphasisadded)

Section44 Criminal acts;penalties

(a) Exceptasotherwiseprovidedin thisSection,it shallbeaClassA misdemeanorto
violatethisAct or regulationsthereunder,oranypermit ortermor conditionthereof,
orknowinglyto submitanyfalseinformationunderthisAct orregulationsadopted
thereunder,orunderanypermitortermorconditionthereof.A courtmay,in
additionto anyotherpenaltyhereinimposed,orderapersonconvictedofany
violation ofthis Act to performcommunityservicefor not lessthan 100hoursand
not morethan300hoursif communityserviceis availablein thejurisdiction. It shall
be thedutyoftheall Stateandlocal law-enforcementofficers to enforcesuchAct
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andregulations,and all suchofficersshallhavetheauthorityto issuecitationsfor
suchviolations. 415 ILCS 5/44(a)(2004)(emphasisadded)

(h) Violations; FalseStatements.

(1) Any personwhoknowinglymakesa falsematerialstatementin an application
for apermitor licenserequiredbythis Act to treat, transport,store,ordisposeof
hazardouswastecommitstheoffenseofperjuryandshallbesubjectto thepenalties
setforth in Section32-2oftheCriminal Codeof1961. 415 ILCS 5/44(h)(1)(2004)
(emphasisadded)

ApplicableBoardRegulations

TheBoardregulationsat 35 Ill. Adm. Code302.105set forth in detailtherequirementsthat

applyto theAgency’santidegradationanalysis. Section302.105provides:

Thepurposeofthis Sectionis to protectexistingusesof all watersoftheStateofIllinois, maintain
thequalityofwaterswith quality that is betterthanwaterqualitystandards,andpreventunnecessary
deteriorationofwatersoftheState.

a) ExistingUses
Usesactuallyattainedin asurfacewaterbodyorwaterbody segmenton orafterNovember
28, 1975,whetherornot theyareincludedin thewaterqualitystandards,mustbemaintained
andprotected.ExamplesofdegradationofexistingusesofthewatersoftheStateinclude:

1) . an actionthatwould resultin the deteriorationoftheexistingaquatic
cothmunity,suchasashift from a communityofpredominantlypollutant-
sensitivespeciesto pollutant-tolerantspeciesora lossofspeciesdiversity;

2) anactionthatwould resultin a lossofaresidentor indigenousspecieswhose~
presenceis necessaryto sustaincommercialorrecreationalactivities;or

3) an actionthat wouldprecludecontinueduseof asurfacewaterbodyorwater
bodysegmentfor apublic watersupplyorfor recreationalor commercialfishing,
swimming,paddlingor boating.

c) High Quality Waters

1) Exceptasotherwiseprovidedin subsection(d) ofthis Section,watersofthe
Statewhoseexistingquality is betterthanany oftheestablishedstandardsof
this Partmustbemaintainedin theirpresenthighquality, unlessthelowering
ofwaterquality is necessaryto accommodateimportanteconomicor social
development.
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2) TheAgencymustassessanyproposedincreasein pollutantloadingthat
necessitatesanew,renewedormodifiedNPDESpermitor anyactivity
requiringaCWA SectiOn401 certificationto determinecompliancewith this
Section. Theassessmentto determinecompliancewith this Sectionmustbe
madeonacase-by-casebasis. In making this assessment,theAgencymust:

A) Considerthefateandeffectofanyparametersproposedfor an
increasedpollutant loading.

B) Assurethefollowing:

i) Theapplicablenumericornarrativewaterqualitystandardwill
notbe exceededas aresultoftheproposedactivity;

ii) All existinguseswill be fully protected;

iii) All technicallyandeconomicallyreasonablemeasuresto avoid
orminimize theextentoftheproposedincreasein pollutant
loadinghavebeenincorporatedinto theproposedactivity; and

iv) Theactivity that resultsin an increasedpollutantloadingwill -

benefitthecommunityatlarge.

C) Utilize thefollowing informationsources,whenavailable:-

i) Information,dataorreportsavailableto theAgencyfrom its
own sources;

ii) Information,dataorreportssuppliedby theapplicant;

iii) Agencyexperiencewith factuallysimilarpennittingscenarios;-
and

iv) Any othervalid informationavailableto theAgency.

~

f) AntidegradationAssessments

In conductinganantidegradationassessmentpursuantto this Section,theAgencymust
complywith thefollowing procedures. . -

1) A permit applicationfor anyproposedincreasein pollutantloadingthat
necessitatestheissuanceofanew,renewed,ormodifiedNPDESpermitora
CWA Section401 certificationmustinclude,to theextentnecessaryforthe
Agencyto determinethat thepermit applicationmeetsthe requirementsof
this Section,thefollowing information:
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A) Identificationandcharacterizationofthewaterbodyaffectedby-the
proposedload increaseorproposedactivity andthe existingwater
body’suses. Characterizationmustaddressphysical,biological and
chemicalconditionsofthewaterbody. -

B) Identification andquantificationoftheproposedloadincreasesforthe
applicableparametersandofthepotentialimpactsoftheproposed
activity on theaffectedwaters. -

C) Thepurposeandanticipatedbenefitsof theproposedactivity. Such
benefitsmayinclude:

i) Providingacentralizedwastewatercollectionandtreatment
systemfor apreviouslyunseweredcommunity;

ii) Expansionto provideservicefor anticipatedresidentialor
industrialgrowthconsistentwith acommunity’slongrange
urbanplanning;

iii) Additionofanewproductline orproductionincreaseor
modificationatan industrialfacility; or

iv) An increaseortheretentionofcurrentemploymentlevelsat a
facility.

D) Assessmentsofalternativesto proposedincreasesin pollutantloading
oractivitiessubjectto Agencycertificationpursuantto Section401 of
theCWA thatresultin lessof a loadincrease,no loadincreaseor
minimal environmentaldegradation.Suchalternativesmayinclude:

i) - Additional treatmentlevels,includingno discharge
alternatives;

ii) Dischargeofwasteto alternatelocations,includingpublicly-
ownedtreatmentworks andstreamswith greaterassimilative
capacity;or -

iii) Manufacturingpracticesthat incorporatepollutionprevention
techniques.

E) Any additionalinformationtheAgencymayrequest.

F) Proofthat acopyoftheapplicationhasbeenprovidedto theIllinois
DepartmentofNaturalResources.-
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- IV. ARGUMENTS -

A. PetitionerFailedTo MeetTheRequisiteBurdenOfProof

Petitionersbroughtthis thirdpartyNPDESpermit appealunderSection40(e)oftheIllinois

EnvironmentalProtectionAct (“Act”). 415 ILCS 5/40(e)(1)(2004). ThisSectionallows athird

partychallengeto theAgency’sdecisionon anNPDESpermitwithin 35 daysof suchdecision.

Section40(e)(3)providesthattheburdenofproofshallbeon thepetitioner. 415 ILCS 5/40(e)(3).

PetitionersarguethatSection39(a) oftheAct requiresthat“the permitsbeissued-

only uponproofbythe applicantthatthepermitwill not causeaviolationofthis Act or the

regulationshereunder.”(RG¶1147,47, 64). The Agencyis awareofthis requirementof theAct and

hasconsistentlyappliedthisburdenofproofrequirementon thepermit applicants.TheAgency,

like anyotheradministrativeagency,is boundby.rulethat “[a]dministrativeagenciesarerequiredto

applytheirrulesaswritten,withoutmakingadhoc exceptionsin adjudicatiOnsofparticularcases.”

PanhandleEasternPipeLinev. Illinois EPA,314Ill. App. 3d 296, 734 N.E.2d 18, 24 (
4

th Dist.,

2000). In this case,uponreceivinginformationfrom theapplicant,andthegeneralpublic through

thepublic hearingprocess,includingPetitionersin this case,theAgencydeterminedthat the -

applicanthasmet theSection39(a)burdenofproofrequirementandtherefore,anNPDESpermit

mustbeissuedto theVillage.

In Prairie RiversNetworkv. Illinois EPAandBlackBeautyCoal Company,PCB01-112

(August9, 2001),theBoardaddressedtheburdenofproofissuein its first thirdpartyNPDES

permitappeal. In addressingthe issue,theBoardconcludedthat, “Section40(e)(3)oftheAct

unequivocallyplacestheburdenofproofon thepetitioner,regardlessofwhetherthepetitioneris a -

permit applicantor athird-party.” Prairie RiversNetworkat9. TheBoardheldthat,“[a]s -

petitioner,PrairieRiversNetworkbearstheburdenofprovingthat thepermit,asissued,would

violate theAct orBoardregulations.”Id.
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SincePetitionerschallengedtheAgency’sfinal decision,pursuantto Section40(e)(3)ofthe

Act andtheBoard’sruling inPrairie RiversNetwork,Petitionersmustcomeforwardwith the

evidenceto showthatthepermit issuedby theAgencywould cause-aviolation oftheAct orthe

regulationsthereunder.Thisrequirementis no moreburdensomethanwhatan applicantis required

to meet. —

Also, in Prairie RiversNetwork,theBoardaddressedtheissueof scopeofBoard’sreviewof

- theAgency’sdecision.Section40(e)(3)oftheAct directstheBoardto considerthepetition

“exclusivelyon thebasisoftherecordbeforetheAgency.” 415 IILCS 5/40(e)(3)(2004). TheBoard..

haslong heldthat in permit appeals,its reviewis limited to therecordthatwasbeforetheAgencyat

thetime thepermittingdecisionwasmade. SeeCommunityLandfill Companyv. IEPA,PCB01-48,

PCB 01-49(consolidated)(April 5, 2001);PanhandleEasternPipeLine Companyv. IEPA,PCB

98-102(January21, 1999). In Prairie RiversNetwork,theBoardheldthat, “Section40 oftheAct

(415ILCS 5/40 (2000))doesnotdifferentiatebetweenthescopeofthereviewin permitappeals

broughtbypermit holdersandthosebroughtby thirdparties.” Prairie RiversNetworkat 10.

RegardingthesupplementingoftheAgencyrecordin NPDESpermitappeals,theBoardheldthat,

“the Board’sreviewis limited, pursuantto Section40(e)(3)oftheAct, to therecordthat wasbefore

IEPA during its permit reviewprocess.”415 ILCS 5/40(e)(3)(2004).

As long asthereis substantialevidencein therecord1,theAgency’sdecisionto issuethe

permitmustbeupheld. Consequently,Petitionersmustidentifythelackofsubstantialevidencein

1 ThoughPetitionershaverepeatedlyaccusedtheAgencyofnotfiling a completerecord,theAgencyhasmade
everyeffort to file acompleterecord. Initially, theAgencyfiled a recordcomprisingof approximately2262-pages.On
December10, 2004,theAgencyamendedits recordto includetheAgency’sinformationhearingtranscript. Thiswas
notanintentionalactbutratheraninadvertentmistake. In ordertoprovidea completetransparencyto theAgency’s
recordcompilingprocess,theAgencyinvitedPetitionerstoreviewadditionaldocumentsin person. OnDecember17,
2004Petitionerscameto theSpringfieldOffice to reviewthesedocuments.OnJanuary31,2005,theAgencyfiled
additionalsevendocumentsto ensurethecompletenessof theAgencyrecord. A full explanationof theAgency’s
reasoningto file thesesevendocumentsis providedin theAgency’sresponsetoPetitioners’motion to compelthe
Agencyto producedocuments.Again,on February8, 2005,theAgencyfiled additionaldocumentspertheHearing
Officers’ directive. The Agencydoesnotbelievethat thedocumentsfiled on February8, 2005 arepartoftheAgency
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therecordto provethat the issuedpermitwould violatetheAct andlortheapplicableregulations.

Thefollowing casesillustratethekind ofsubstantialevidenôethatmustbemissingin therecord.

Thecourt in ExParteFowlRiverProtectiveAssociation,Inc., 572, So.2d446, 461 (Ala. 1990)

foundthefollowing to bethesubstantialevidencethatwasmissingfrom therecordin that case:

that MobileBaywasdeterminedto be too complexan environmentto-besimulatedandthecourt

foundnumerousfactorsthat couldaffectwaterqualitybutcannotbe analyzed. Also, in Miners

AdvocayCouncil, Inc. v. DepartmentofEnvironmentalConservation,778 P.2d1126, 1139-40 -

(Alaska1989),thesubstantialevidencethatwasmissingfrom therecordwasthatthemine in

questionmaynothavehadtheassumedlevel ofdilution presentfor its dischargedueto numerous-

minesdischarginginto thesamewaterbody.

In this case,Petitionersmadeno attemptto establishlackofsubstantialevidencein the

recordthroughtheirpetitionor throughtestimonyattheBoardhearing. In fact,Petitionerschoseto

waivetheirright to presentits case-in-chiefor cross-examinetheAgencystaffresponsiblefor

makingthepermittingdecision.Also, attheBoardhearing,Petitionerschosenot to presentany

expertwitnessorscientificevidenceto establishhow theallegedshortcomingsin thepermitwould

causeviolation of theAct or theapplicableBoardregulations.

Mere dislike oftheVillage’spermit conditiOnsormereallegationsofnoncompliancewith -

the law without anyproofto supportthoseallegations,ormereallegationsthatthepermitcould

havebeenwrittenin adifferentfashion, is not thekind ofburdenofproofrequiredby Section

40(e)(3)oftheAct. -

record. However,theAgencyfiled thedocumentsto allowtheBoardto reviewthosedocumentsandmakeits own
decisionasto whetherornotthosedocumentsshouldbepartof theAgencyrecord. At thehearingonFebruary10,
2005,theAgencywasdirectedto file theVillage’s preliminarydesignreport. TheAgencyfiled thatreportwith the
Boardon February14, 2005. TheAgencywould like to direct theBoard’sattentionthat this preliminaryreportwas
filed with theAgencyonFebruary11,2003,a monthpriorto thefiling ofthe applicationfor themodificationof the
permit. Becauseofthat reason,this reportwasnotpartof theAgencyfiles onthepermitrecord.
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Thepetitionsandthefailure ofPetitionersto presentanyevidencepresentedattheBoard

hearingclearlydemonstratethatit is thePetitioners’merebelief,notbasedon any scientific

findings, thatthewaterqualitystandardswould not bemet, thatthe limits in thepermit arenot

stringentenoughto protecttheexistinguses,andthatthecertainregulationswouldbeviolated.

Thereis no reasonablebasisto arguethatthedischargefrom theVillage’s treatmentplant

will violateanyIllinois water qualitystandard,andthereis no reasonablebasisto concludethat the

Agency in any wayfailed in its duty to ensurethatthepermit, asissued,doesnotviolateany

provisionsof theAct or theregulations. -

Here,Petitionersfailed to meettherequisiteburdenofproof, thatthepermit,asissuedby the

Agency,wouldviolatetheAct or the applicableregulations.

THEREFORE,Petitioners’requestforreliefmustbeDENIED.

In thealternative,assumingtheBoarddeterminesthat thePetitionerhasmet theburdenof

proofoutlinedin Section40(e)(3)oftheAct, theAgencyassertsthat thepermit,asissued,would

not causeaviolation of theAct ortheapplicableregulations:Thereis substantialevidencein the

Agencyrecordto supportits decisionto issuetheVillage’sNPDESpermit.

In thefollowing subsections,theAgencywill addressthesubstantiveissuesraisedby

Petitioners.

B. KlaerenII DoesNotApplyTo TheAgency’sInformationalHearings

AssertingthatKlaerenII appliesto thecaseat bar,PetitionersarguethattheAgencybe

orderedto draftnewproceduresfor hearingsandre-noticeapublic hearingto discussthepermitor

anymodificationofthepermitreasonablecross-examinationoftheApplicant andtheAgency. (RG

¶1132,33, 34, 35, 36, 37, 38; SD §4).
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In Peopleexrel. RobertJ. KlaerenII etaL, v. Village ofLisle eta!, 202Ill.2d 164, 781

N.E.2d223,269 Ill.Dec. 426, 2002,rehearingdeniedDecember2, 2002, the issuebeforethe

Illinois SupremeCourt wasto determine“whethera landownerwhosepropertyabutsaparcel

subjectto aproposedannexation,specialuse,andrezoningpetitioncanbewholly .deniedtheright

to cross-examinewitnessesat apublic hearingregardingthepetition. —KlaerenII, 781 NE 2d 223,

224. -

hi KlaerenII, apublichearingpursuantto theIllinois Municipal Codewasheld. See65 -

ILCS 5/1-1-1 et seq.. Thedefendants,in that case,arguedthattheapplicableprovisionsofthe

Municipal Codegrantedtheplaintiffs only noticeandan opportunityto be hea’rdatapublic hearing

concerninga specialusein municipalitieswith apopulationoflessthan500,0002. Theplaintiffs,on

theotherhandargued,that theright to cross-examineis implied in the legislature’srequirementofa

public hearingin zoningmattersbecausea publichearingis meaninglessif theaudienceis not

allowedto participate.KlaerenII, 781 NE2d 223,232. Theappellatecourtagreedwith the

plaintiffs’ reasoning.Accordingto theSupremeCourt, theresolutionofthecasedependedon the

“distinctionbetween-legislativehearingsandadministrativehearingsbeforemunicipalbodies.”

KlaerenII, 781 NE2d 223, 233. TheSupremeCourt heldthat “municipalbodiesactin

administrativeorquasi-judicialcapacitieswhenthosebodiesconductzoninghearingsconcerninga -

specialusepetition.” KlaerenII, 781 NE 2d 223, 234.

Dueprocessis aflexible conceptandrequiresonly suchproceduralprotectionsas

fundamentalprinciplesofjusticeandtheparticularsituationdemand.Abrahamsonv. Illinois

DepartmentofProfessionalRegulation,153 Ill.2d 76,92, 180Ill.Dec. 34, 606N.E.2d1111 (1992).

(all aspectsofdueprocessprotectionneednotbeaffordedat afact-gatheringhearingconducted

2 See65 ILCS 5/11-13-7,11-13-1.1(West 1998). Section7aof theMunicipal Codeappliesto municipalitieswith a
populationof morethan500,000,andexplicitlyprovidesthepropertyownersa rightto “crossexamineall witnesses.”
65 ILCS 5/11-13-7a(West1998).
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beforeaplancommission). Petersenv. Plan Comm‘n, 302 Ill.App.3d at461, 468, 236 IILI.Dec. 305,

707 N.E.2d150 (1998). Failureto permitcross-examinatiOnat a zoningboardhearingviolatesdue

process.E & E hauling,77 Ill.App.3d at 1022, 33 lll.Dec. 536,396 N.E.2d1260.

-, - To what extentthefull panoplyofdueprocessrightscommonlyassociatedwith quasi-

judicial proceedingsmustbeaffordedinterestedpartiesdependsupon—thepurposeofthehearings.

Hannahv. Larche,363 U.S. 420, 80 S.Ct 1502,4 L.Ed.2d 1307 (1960):

Dueprocessis anelusiveconcept. Its exactboundariesareundefmable,andits
contentvariesaccordingto specificfactualcontexts.Thus,whengovernmental
agenciesadjudicateor makebinding determinationswhichdirectlyaffectthe legal
rightsof individuals,it is imperativethat thoseagenciesusethe procedureswhich
havetraditionallybeenassociatedwith thejudicial process.On theotherhand,when
governmentalactiondoesnotpartakeofan adjudication,asfor example,whena
generalfact-finding investigationis being conducted,it is not necessarythatthe full
panoplyof judicial proceduresbe used.Therefore,asageneralization,it-can besaid
thatdueprocessembodiesthediffering rulesoffair play, which thoughtheyears,
havebecomeassociatedwith differingtypesofproceedings.Whetherthe

- Constitutionrequiresthataparticularright obtaincomplexityof factors. Thenature
ofthe allegedright involved, the natureof theproceeding,areall considerations
which mustbe takeninto account.Hannah,363 U.S. at442,80 S.Ct. at 1514-15,4
L.Ed.2dat 1321. (emphasisadded)

Petitioners’relianceon KlaerenII is misplacedand reflectsthePetitioners’lackof

understandingofthehearingprocessbeforethe Agcncy andthe-Board.TheAgencydoesnot

disputethefindings ofKlaerenII, but assertsthatKlaerenII is inapplicablehere. KlaerenII

involved aquasi-judicialproceedingin that aspecialuseapplicationwasheardandinterested

partieswerenot affordedtheright to cross-examineadversewitnesses.HeretheAgency’sdecision

to issuethepermit is subjectto themandatessetforth in Section39(a)of theAct. Thepermit

processunderSections39(a)and40(a)(1)oftheAct differs from theprocessoflocal governmental

approvalofsite locationsunderSections39.2and40.1. Illinois in EnvironmentalProtection

Agencyv. Pollution ControlBoard, 115 Ill.2d 65, 503 N.E.2d343, 345, 104lll.Dec. 786 (1986). In
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Illinois EPA,theSupremeCourt ofIllinois addressedtheissueofwhethertheBoardis requiredto

applythemanifestweighttestto its reviewof theAgency’sdecisiondenyingapermit. The

SupremeCourtheldthattheBoardis not requiredto applythemanifestweighttest. In reachingthis

holding,theCourt stated:

Unlike theproceduresrequiredundersection39.2 and40.1, thepermitprocessunder
section39(a)and40(a)(l)doesnotrequiretheAgencyto conductanyhearing.
Consequently,no procedures,suchascross-examination,areavailablefor the

- applicantto testthevalidity ofthe informationtheAgencyreliesuponin denyingits
application. As theappellatecourtnoted,theprocedurebeforetheAgencyhasnone -

of the characteristicsof an adverseproceeding.The safeguardsof adueprocess
hearingareabsentuntil thehearingbefore theBoard. 503 N.E.2d343,345.
(emphasisadded)

Thecourt in Village ofSáugetv. Pollution ControlBoardet al, 207 Ill.App.3d 974,566

N.E.2d724, 152 Ill.Dec. 847 (
5

thDist., 1990)furthershedssomelight on thenatureofthehearings

beforetheAgencyandtheBoard. TheSaugetcourtconcludedthat, “[w]hile theIEPA is boundto

follow its ownproceduresandpractices(quotingHarris-HubCo. v. Pollution ControlBoard(1977),

50 Ill.App.3d 608, 613, 8 lll.Dec. 685, 689, 365 N.E.2d1071, 1075),the supremecourt recognizes

that theprocedurebeforetheIEPAhasnoneof thecharacteristicsofanadversaryproceeding,and

that thesafeguardsof adueprocesshearingareabsentuntil thehearingbeforethePollutionControl

Board.” -

Thedueprocessclauserequiresthattheopportunityto beheardoccur“at ameaningfultime -

andin meaningfulmanner.” MidwestGenerationEME, LLC v. Illinois EnvironmentalProtection

Agency,2004WL 2578734(PCB 04-185,November4, 2004)[citing Mathewsv. Eldridge,424

U.S. 319, 96 S.Ct. 893,902 (1976),quotingArmstrongv. Manzo,380U.S. 545, 552, 14 L.Ed. 2d

62, 66, 85 S.Ct. 1187, 1191 (1965)J. Lyon, 209Ill.2d at 272, 277, 807N.E.2dat430-31, 433. Tn

- - - U
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MidwestGeneration,theBoardnoted3that providingdueprocessis notnecessarilysynonymous

with compliancewith stateregulations.Nevertheless,staterequirements“areausefulreference

becausetheyrepresentstandardsthat theGeneralAssemblyandthe [agency]concludedwere

sufficient.” Lyon,209 Ill.2d at274, 807N.E.2dat 432. “Generally,theStatemustactreasonably

beforedeprivingapersonofaninterestprotectedby dueprocessclause.” Rosewellv. ChicagoTitle

& Trust Co., 99 IlL2d at407, 412, 459 N.E.2d966 (1984).

The SupremeCourtofIllinois’ holdingandreasoningin Illinois EPAappliesto thecaseat

bar. UndertheIllinois EPACourt’s reasoning,thePetitioners’dueprocessrightsdid not includea

right to an evidentiaryadversarialhearinguntil thehearingbeforetheBoard. At theBoardhearing,

Petitionershadthe right to presenttheirowncase-in-chiefand cross-examinetheAgencyandthe

applicant. However,Petitionerswaivedtheir right to cross-examinetheAgencyandthe applicant.

Further,Petitionerswereaffordedreasonableopportunityto commentattheAgency’s information

hearing.- The NPDESpermittingregulationsprovidemanyopportunitiesfor input from thepublic

aswell asthepermit applicant,throughissuanceofdraftpermitsfollowedbycommentperiodsand

potentialhearings,all beforeafinal permitissues.SeeVillage ofSauget,207 Ill.App.3d at 979-83,

566 N.E.2dat 727-30.

TheAgency’sinformationalhearingwasheldpursuantto Part309 of theBoardregulations

andPart164 oftheAgencyrules. TheBoardregulationssetspecificrequirementsthattheAgency

mustfollow in providingpublicparticipationprior to issuinganNPDESpermit. See35 Ill. Adm.

Code309.108,309.109,309.115,and309.119. TheAgencyfully compliedwith these

requirements.TheAgencyalsomettherequirementsset forth in Part164 oftheAgencyrules. As

theAgencycompliedwith all regulatory“public participation”requirementsin issuingthepermit,

3 TheUnitedStatesSupremeCourthasmadeclear thatdueprocessis a matterof federalconstitutionallaw, so
complianceor noncompliancewith stateproceduralrequirementsis not adeterminativeof whetherminimumprocedural
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Petitioners’dueprocessrightswerenotviolated.

C. TheAgency~ AntidegradationAnalysisIs CompleteAndProtectiveOfExisting Uses

- Petitionerscontendthat theAgency’santidegradationanalysisdid not satisfythe

requirementsof35 Ill. Adm. Code302.105. More specifically,Petitionersarguethat “the Agency

hasimplementedpolicieswhich areincompatiblewith the languageofboth 302.105and302.105(a)

andwhich contravenesboththeantidegradationmandateandtheNovember28, 1975 benchmark~”

RG¶63;SD §4C. Petitionersfurtherarguethat, “[a] fair readingoftheantidegradationprovisions

-requirestheAgencyto do anassessmentof the Slocumwetlands,as it existed,prior to November-

28, 1975.” RG¶63; SD §4C. Petitioners’readingof Section302.105is enoneous.

- The purposeof theBoard’santidegradationregulationsis to “protectexistingusesof all

watersof the Stateof Illinois, maintainthequalityof waterswith quality that is betterthewater L
quality standardsandpreventunnecessarydeteriorationofwatersof the State.” See35 Ill. Adm.

Code302.105(emphasisadded).The Board’santidegradationregulationsareequivalentof the

federalregulationsat-40 CFR 131.12(a)(1). Thefederalregulationsclassifythewaterbodiesinto

three-tiersystem. Tier I in thefederalschemeis basedon achievingandmaintainingexistingstream

uses.TierI setstheminimumlevel ofprotectionandis intendedto be theabsolutefloor ofwater

qualityprotectionfor all watersoftheUnitedStates.In TheMatter Of RevisionsTo

AntidegradationRules,35 Ill. Adm. Code302.105,303.205,303.206,AND 102.800-102.830,2001 - -

WL 34084035,R01-13,June21,2001,pages2-3. Tier II of the federalprogramaddresseswaters - -

whosequalityexceedsthelevelsnecessaryto supportthepropagationoffish, shellfish,andwildlife

andrecreationin and on thewater. Waterquality cannotbe loweredbelowthelevelnecessaryto

dueprocessstandardshavebeenmet. Lyon,209 Ill.2d at274, 807N.E.2dat432,citing ClevelandBoardof Education

v. Loudermill, 470U.S. 532, 541, 105 S.Ct. 1487,1492 (1985).
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protectthe“fishable/swimmable”usesandotherexistinguses. However,maintainingalevelof

waterqualityabovethe“fishable/swimmable”level is not alwaysrequiredandwaterqualitymaybe

loweredif necessaryto accomplishimportanteconomicorsocialdevelopmentin the areain which

thewatersarelocated.Id. atpage3 (emphasisadded). BoththeBoardregulationsandthefederal

regulationsprohibit thelossofexistingusesandrequirethattheexistingusesactuallyattainedin

thewaterbodymustbemaintainedandprotected. Thismandateappearsitt the302.105(a)language.

It provides,“{u]ses actuallyattainedin asurfacewaterbodyor watersegmenton or afterNovember

28, 1975,whetherornot theyincludedin thewaterquality standards,mustbemaintainedand

protected.” 35 Ill. Adm. Code 302.105(a)(emphasisadded).

TheAgency,like any otheradministrativeagency,is boundbyrule that

“[a] dministrativeagenciesarerequiredto applytheirrulesaswritten,withoutmakingadhoc

exceptionsin adjudicationsofparticularcases.”PanhandleEasternPipeLine v. Illinois

EPA,314Ill. App. 3d 296,734N.E. 2d 18, 24 (
4

th Dist.,2000). Thedirectiveby Section

302.105of theBoardregulationsis to protecttheexistingusesof the FiddleCreek,the

receivingwater,that-existedon orafterNovember28, 1975. Unlike Petitioners’assertion, -

theBoardregulationsdo notrequiretheAgencyto .comparethephysical,chemical,or

biological datathat existedon orafterNovember28, 1975,butmandatethat theuses

actuallyattainedon or afterNovember28, 1975bemaintainedandprotected. -

Petitionersmustprovethatthepermitteddischargefrom theVillage’s wastewater

treatmentplantwould impairtheexistingusesoftheFiddle Creek. Petitionersassertthat

KOT report(Record,Book 1, ppA.7O-478)attachedasExhibit L to theResidentGroup’s - -

petitionshowsthatSlocumwetlandshaveexperiencedalossof 180acresof openwater -

since1993. RG¶66; SD §4C. NeithertheKOT reportnorPetitionerslist anyof the

assumptionsorcalculationsfor makingtheseconclusions.BoththeKOT reportand
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Petitionersfail to mentionthefact that theDrainageDistrict performed“restoration”in 1960

and 1997. In 1997,therestorationwasperformednot to restorethewetlands,but to restore

thedrainagecanalsothatwetlandscanbedrainedbetter. It wouldbe irresponsibleto adopt

theconclusionsoftheKOT reportwithout fully cross-examiningtheassumptionsusedin the

models. TheAgencybelievesthat lossof180 acresofopenwateris mostlikely dueto the

“restoration”of thedrainagechannelandto thesourcesof non-pointpollutiongeneratedby

theurbandevelopmentin the areaadjoiningthe wetlands.Consequently,Petitionersprovide

no evidencein supportof its’ grossassumptionthat 180 acresof openwaterwaslost dueto

- the Village’s discharge.-

Petitionersthenarguethat“the September15, 1993,Facility RelatedSurveywasthe

statutorybenchmark.” Pursuantto 35 Ill. Adm. Code302.l05(c)(2)(C)and 105(f)ofthe

Boardregulations,theAgencyconsideredasmuchdateas wereavailablein-house,provided

by applicantorby thepublic. At no point theAgencystatedthattheSeptember15, 1993 - -

facility relatedsurveywasthestatutorybenchmark. - -

Petitionersalsoarguethatthe“surveyfound‘fair environmentalconditionand

identifiedelevatedlevels-of conductivity,nitrate,plusnitrite, phosphorus,sodium,

potassium,boron,strontium,andoil downstreamoftheWSTPoutfall.” RG ¶1163,65; SD

§4C. UnderSection40(e)(3)of theAct, Petitionersburdenofproofis to showthat the -

above-mentionedparametersviolatedtheapplicablewaterqualitystandardsandthusthe - -

permitasissuedis in violation of theAct andtheBoardregulations.Petitionersprovideno

suchevidence. -- -

In its responsivenesssummary,theAgencyrespondedto thesimilarcomments. -

(Record,Book4, p. 2222). TheAgencyindicatedthatthe above-mentionedparameterswere-

foundto be elevatedin relationto concentrationsupstreamoftheVillage’s discharge.The
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Agencyalso foundthat theconcentrationsoftheabovementionedparameterscomingout of

theVillage’s dischargeweretypical ofdomesticwastewaterplantsthroughoutthe state.

Most importantly, theabove-mentionedparametersdo ~ violate the applicablewater

quality standards,andalsothepermitteddischargewill not increasetheconcentrationsof the

above-mentionedparametersabovethewaterqualitystandards. -

Petitionersalsofail to provideanyevidencein supportof their assertionthat “the

potentialeffect on existingusesincludingaquaticcommunity,includingendangeredfish,

pollutantsensitiveplant specieshasnotbeenconsidered.”RG ¶65. The Board’swater

qualitystandardsareconsideredprotectiveoftheexistinguses.Thereis no evidencethat

endangeredfish arepresentwherethe Village’s wastewatertreatmentplant is discharging

into the Fiddle Creek. -

Petitionerscontendthat “[t]he KOT reportEx L coupledwith thetestimonyofHuff

& Huff Tr 61-83 evidenceadegradationof the SlocumWetlandsfrom currentdischarges

from WSTP.” RG¶67,¶70; SD §4C. Petitionersarealluding to violationsofdissolved

oxygenwaterquality-standardin thereceivingstream.TheAgencyreviewedthedataand

informationprovidedby Huff& Huff4, V3, andBonestrooandDevery(Record,Book 1,

pp.249-310,311-345,Book3, pp. 1574-1579),concludedthat the low dissolvedoxygen

levelsin thereceivingstreamwerecausedby algae. TheAgencyfoundthat low dissolved

oxygenwaspresentin themorningandsupersaturationoccurredin theafternoon.This is a

commonphenomenonin manystreamsthatpassthroughwetlandsor exhibitphysicaland

habitatcharacteristicstypical of awetlandenvironment.To reducethe growth of algaefrom

- 4 All of thestreamsamplesweretakenin thedownstreamcontinuumof thedischarge.Therewereno samplestaken
upstreamor on tributarystreams,which arenot impactedby theeffluent. This doesnot allowtheAgencyto drawany - -

conclusionsontheresultsof thesamplestaken. The dissolvedoxygensampleswere takenin theearlymorninghours.
This is the time whendissolvedoxygenis expectedto be atits lowest levels,if the algaearepresent.Therewerenotany --

24



point sources,theAgencycontinuesto regulateCBOD5,andammonia. In addition,the

AgencyrequirestheVillage to meetphosphoruseffluent limit of 1 milligram perliter andto

meetthedissolvedoxygenwaterquality standardat theendofpipe. TheAgencyalsoadded

aspecialpermitconditionto thepermitto studythedissolvedoxygenprofile oftheFiddle

Creekandthepossibleeffects,if any,ofnutrientsdownstreamfrom theoutfall. (Record,

Book 4, p. 2211). Petitionersfail to showhowtheVillage’s dischargehasapotentialto

causeorcontributeto theviolationsofthedissolvedoxygenwaterqualitystandardwhenthe

Agencydeterminedthat the low dissolvedoxygenconditionsarecausedby algaein the

receivingstreamandthat thepermitrequirestheVillage to meetthewaterqualitybased

effluent limits for dissolvedoxygenattheend ofthepipe. SeeRG¶70.

UnlikePetitioners’assertion,theAgency’sanalysisdid considerthe loadingof

nutrientsandradium. (Record,Book 4, pp. 2224-2225,2244-2245).To addressthenutrient

problemin thereceivingstream,theAgencyincludedaphosphoruslimit of 1 mg/L asa

monthlyaveragein theVillage’sNPDESpermit. After the installationofphosphorus

removalequipments,thereceivingstreamwould experienceanetreductionofphosphorus

loading from theVillage’s discharge.Regardingradium,pursuantto 35 Ill. Adm. Code

391.420(f)theVillage is requiredto testits sludgefor radiumprior to landapplying.

Further,theVillage is requiredto reporttheresultsof thetestingon asemi-annualbasis.

(Record,Book 4, pp. 2244-2245).Also, theAgencyincorporatedamonitoringconditionin

thestateconstructionpermit,2003-FIB-4649,regardingradium226. Underthis condition,

thepermitteeis requiredto takethree8-hourcompositesamplesofinfluent andeffluent.

(Record,Book 4, p. 2244). - -

samplestakenfrom adjacentstreamsor wetlandsto indicatewhetherthedissolvedoxygenwasdepresseddue to the

Village’s dischargeor becauseofthebackgroundconditions. -
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Petitionersassertthat theAgencyprovidesno supportto concludethatammoniaand

dissolvedoxygenwaterqualitystandardswill notbe exceeded.SD §4E. TheAgency’s

conclusionis supportedby thefactthattheVillage’s permitcontainswaterqualitystandard

basedeffluent limits for ammoniaanddissolvedoxygen. Therefore,thepermit,asissued,

doesnotviolatewaterqualitystandardfor ammoniaor dissolvedoxygen. As thepermit

includesa limit for phosphorus,the loadingofphosphoruswill decreasewhentheexpanded

facility is complete.Thedissolvedoxygenlevelsin thereceivingstreamareimpactedby the

presenceof algaeandpresenceofwetlands.However,theAgencybelievesthatpermit

conditionsrelatedto ammonia,phosphorus,anddissolvedoxygenin theVillage’spermit

will help to improvethe dissolvedoxygenconditionsin thereceivingstream.

Petitionersassertthatthe“Agency’s decisionis flawedby thefactthatno

considerationwasgivento any dischargealternatives.” SD §4D. Petitionerscontendthat

theAgencybe instructedto reviewalternativesincludingalternativesites. RG atp.27. The

Agencydisagreeswith thePetitioners’assertion.

Pursuantto Section302.105(f)(1)(D)of theBoardregulations,-theAgencyconducted

its assessmentofalternativesto theVillage’sproposedincreasein pollutantloading.

(Record,Book 3, pp. 1599-1602;Book 4, pp. 2234-2235).TheAgencyin its

ResponsivenessSummarydiscussesin detail thevariousalternativesconsideredin this case.

ThesupplementinformationprovidedbyBonestrooDevery& Associateson June3, 2004

(Record,Book 4, pp. 2054-2099)evaluatedthepurchaseofand applicationto land,

applicationto anear-bygolf course,andotherdischargelocations,but foundnoneof those -

sitesto be thefeasiblealternatives.Thesupplementinformationalsoconsidereddischarging

intoalternativewaterbodiesincludingMutton Creek/IslandLake,BangsLake,GangsLake -

Drain/SlocumLake,andtheFoxRiver. Discharginginto lakeswerenot consideredas
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feasiblealternativesassuchdischargeshavethepotentialto causegreaterlong-termwater

quality impacts. TheFox Riverwasnot consideredafeasiblealternativeasit is currentlyon

the State’simpairedwaterlist. Clearly,theAgencydid considerthe feasiblealternativesas

mandatedby Section302.l05(f)(l)(D) oftheBoardregulations. -

Thetwo alternativessuggestedby theResidentGrouparenot feasiblealternatives.

RG78. With thePhase1 and2 extension,theVillage’swastewatertreatmentplantwould

bemuchmoresophisticatedthanNorthernMoraineWastewaterReclamationDistrict

(“NorthernMoraineWRD”) facility. Forexample,NorthernMoraineWRD is only required

to treatBOD andTSSto the limits of20 mg/L and25 mg/Lrespectively..Also,Northern

MoraineWRD is not subjectto phosphorusremovalconditionsin its permit. Petitioners

suggestrunningapipeon thebottomoftheSLDD channeldirectly to theFoxRiver. RG 78.

As mentionedearlier,thedischargeto theFox Riverwasnotconsideredfeasibleasit is

listedon theSection303(d)list. Further,theAgencywouldhaveseriousreservationswith

putting apipethroughthewetland,whenan alternativepathwould be available. Unlike the

Petitioners’argument5all feasibleandreasonablealternativeswereconsideredin writing this

permit.

Unlike as suggestedbyPetitioners,Section302.105doesnotrequirethat everytime

a dischargeis proposed,abiological studymustbeperformedon thereceivingstream.A

knowndischargeinto awell-knownreceivingwaterbodyis definitelynotasituationin

whichthe Agencywouldrequiretheapplicantto performabiological study. A permittee

maybe requiredto performbiological studyif theinformationaboutthereceivingstreamis -

nototherwiseavailablefrom variousrespurcesattheAgency’sdisposal. Thispositionis -

consistentwith themandatesofSections302.105(c)and302.105(f)oftheBoardregulations.-

TheAgencycontendsthat asthedischargefrom theVillage’s wastewatertreatment
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plantis requiredto meetthegeneralusewaterqualitystandards,thusprotectingtheexisting

uses,theVillage’s NPDESpermit asissuedmeetstheburdenofproofrequirementsof

Section302.105. TheAgencyfurthercontendsthat therecordshowsthat theAgency’s

antidegradationanalysisfully complieswith themandatesofSection302.105oftheBoard

regulations. —

D. The Village‘s NPDESPermitConditionsEnsureThatTheIllinois’ GeneralUseWaterQuality
- StandardsAreMet

- PetitionerscontendthattheVillage shouldbe requiredto sampleandmonitor,at a

minimum, everycontaminantfound in WaucondaSand& GravelSuperfundsite. RG 54. In

supportof its position,theResidentGroup attachesExhibit Ito indicatethat thefourvolatile

compoundswerefound in theVillage’s wastewatereffluentabovethereportinglimits.

ThePetitioners’contentionfails for manyreasons.First, theResidentGroupdid notprovide

theresultsof theanalysisto theAgencyduringthecommentperiodorany otherperiodprior to the

issuanceofthepermit. On August20, 2004,theResidentGrouptestedtheVillage’s effluentby

takinga singlegrabsample.Thelaboratoryanalysisreportwaspreparedon September20, 2004.

TheAgencyissuedthepermit onAugust23, 2004. Forthefact thatthelaboratoryresultswerenot -

submittedto theAgencyduringpermittingdecision,this informationshouldnot beconsideredby

theBoardto reviewtheAgency’sdecision.As Boardhaslongheld thatits reviewis limited to the

recordthat wasbeforetheAgencyat thetime of thepermittingdecisionwasmade. [citation

omitted]

DespitePetitionersclaim, thedatadoesnotshowthatthepermit asissuedwould cause- -

violationoftheAct orBoardregulations. Ofthefour volatile organiccompoundsdetected,none

exceededtheacutewaterqualitycriteria. Only bromodichioromethaneexceededthechronicwater

28



quality criteria. This is not aviolationofapplicablewaterquality standardbecausefor asinglegrab

sampleviolation of acutestandardis required. - -

TheAgency’sdecisionto not regulatevolatileorganiccompoundsor all othercontaminants

foundin WaucondaSand& Gravel’seffluentwasbasedon its analysisofreasonablepotentialto

exceedwaterqualitystandards.OnJuly 31, 2000,theAgencyanalyzedthedatesubmittedbythe

Village that included,arsenic,barium,cadmium,chromium(hexavalent),chromium(total),copper,

cyanide(WAD), cyanide(total), fluoride, iron (total), iron (dissolved),lead,manganese,mercury,-

nickel,oil, phenols,selenium,silver, andzinc. (Record,Book 4, pp. 2216-2217).As similar

concernswereraisedatthepublic hearing,theAgencycollectedfouradditionalsamplesfor someof

theaboveparametersandalso sampled,,magnesium,potassium,beryllium,cobalt,strontium,

calcium,sodium,aluminum,boron,andvanadium. Theseparameterswereselectedbasedon

potentialfor thesecontaminantsto passthroughthetreatmentprocessandbe dischargedin the

effluent. As aresultof theseanalyses,theAgencydeterminedthatthecopperhasthereasonable

potentialto exceedwaterqualitystandard,andtherefore,a copperlimit wasincludedin the final

permit. All oftheotherparameterswerefoundnot to haveareasonablepotentialto exceedwater

qualitystandards,andtherefore,no monitoringwasrequiredfor theseparametersin theVillage’s

- permit. It shouldbenotedthattheVillage’spermitrequiresroutinemonitoringofmetalstwice

priorto theexpirationofthepermit. Id.

On September18, 2003,theVillage sampledtheirinfluent andeffluentfor organics

• (Record,Book 3, pp. 1774-1779).Most organicparametersin the influent, includingvinyl chloride

werenot detected.Similarly, all organicparametersin theeffluent, includingvinyl chloride and

benzene,werenot detected.As similarconcernswereraisedatthepublic hearingtheAgencyalso

sampledeffluentonJune21, 2004,andonly oneorganiccompoundwasdetected,Bis (2-ethythexi)

phthalate.However,theconcentrationswerewell within theacceptablehumanhealthandaquatic
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life criteria. (Record,Book 4, pp. 2219). Also, Huff& Huff reportincludestheresultsof asample

for organiccompoundstakenin the receivingstreamonAugust26, 2003. (Record,Booki, pp. 289-

299). The samplesdid not detectanyvolatileorganiccompoundsin thereceivingstream.

Consequently,Petitionershavefailed to showthat thepermit,asissued,would causetheviolation

ofany applicablewaterqualitystandards. -

E. TheAgencyDid Not ViolateSection44 OfTheAct

Petitionersarguethat theAgencyhadan obligationunderSection44(h)(1)oftheAct to

reportthefalseanswersubmittedby theVillage in its NPDESpermit application. RG ¶1139, 40, 41,

42, 43, 49; SD §4A. TheAgencycouldnot disagreemore. Thereis no suchrequirementunder

Section44 or44(h)(1)oftheAct. Also, theAgencyhasno reasonto believethat theVillage lied on

- its NPDESpermit application..A inadvertentmistakein filling anNPDESpermitapplicationdoes

notamountto providingfalseinformation. Petitionershaveprovidedno evidenceto showthatthe

applicantintentionallylied on its application. In this case,theAgencybecameawareofthefacts

regardingthe WaucondaSand& Gravelsitedischargeatthehearing,andthereforeanyinformation

thatwasnot partoftheapplicationbecameavailablefor theAgency’sreviewprior to the issuance

ofthefinal permit. Unlike Petitionerssuggest,theBoardregulationsdo not requirethe applicantor

theAgencyto correcttheoriginalapplicationeverytimeadditionalinformationbecomesavailable.

Therealtestis whetherornot all pertinentinformationwasconsideredby theAgencyin making its

final decision.Further,thereis nothingin the Section44(h)(1)languageto suggestthattheAgency

hadanyobligation. ClearlyundertheSection44 language,State’sAttorneyofthecountyin -which -

theviolation occurredandtheAttorneyGeneralhaveauthorityto file actionsbothbeforeth~Board

andthecircuit courts. Thus,Petitionersyet againfail to meettherequisiteburdenunderSection

40(e)(3)oftheAct. -
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F. USEPA,NOTTheAgency,Is TheProperAuthority ToApprovePre-TreatmentProgram

-- Petitionersarguethat theAgencyfailedto requiretheVillage to implementapretreatment

program. RG¶57;SD §4F. Petitioners’contentionlackssupportof law. TheAgencyis not

delegatedby theUSEPAto operatethepre-treatmentprogramoutlinedin Part310 oftheBoard

regulations.As theAgencyis not thecontrolauthority, pursuantto 35 111. Adm. Code 3 10.400,the

Agencyhasno authorityto issuepretreatmentpermits. Instead,USEPAis theproperauthorityto

reviewandapprovethepretreatmentprograms. - -

Herein thiscase,theVillage, pursuantto SpecialCondition8 ofits NPDESpermit,was

requiredto submitindustrialusersurveywith theAgency. TheAgencyforwardedtheinformation

to USEPAfor its reviewanddetermination.In its August3, 2003 letter,USEPAdeterminedthat,

“theVillage is notrequiredto developapre-treatmentprogramat this time.” (Record,Book 3, pp.

1559-1572).As US EPA is theagencywith properjurisdiction,the illinois EPAhasno authorityto

direct theVillage to implementaformalpre-treatmentprogram. However,theAgencyin response

to thepublic concernat thehearinghasrequiredtheVillage to submitindustrialusersurvey

annuallywith theAgency. Thepurposebehindthispermitmodificationis to allow theUSEPAto

reviewandreconsiderits decisionto approveor disapprovetheVillage’spretreatmentprogram

basedon theadditionalinformationgatheredduring eachannualcycle. Thus,Petitiotiersagainfail

to provethatthepermit as issuedviolatestheAct orBoardregulations.

G. TheDischargeFrom The Village‘s TreatmentPlant IsNotTheCauseOfContaminationIn The
- Private Wells
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TheResidentGroupattachesExhibit N5 to its petitionthat theprivatewell was

contaminatedfrom theVillage’s discharge.RG¶1175,76. TheResidentGroup’sclaim fails for

manyreasons.First, theResidentGroupdid notprovidetheresultsoftheanalysisto theAgency

duringthecommentperiodorat anyothertimeprior to theissuanceof thepermit. Theprivatewell

wastestedonSeptember1, 2004,ninedaysafterthefinal permitwasissued.As the laboratory

resultswerenotsubmittedto theAgencyprior to thepermit issuance,this informationshouldnotbe

consideredby theBoardto reviewtheAgency’sdecision.As Boardhaslongheldthatits reviewis

limited to therecordthatwasbeforetheAgencyatthetime ofthepennittingdecisionwasmade.

[citation omitted]

Further,Petitionersfail to provethat any contaminationfoundis theprivatewell is asa

resultofthedischargefrom theVillage’s treatmentplant. After receivingsimilarconcernsatthe

NPDESpermit informationhearing,theAgencyinvestigatedthis issue. After thoroughreviewof

thedataon privatewells includingthegeologicalinformationregardingtheaquiferfeedingthe

privatewells, theAgencyconcludedthatcontaminationfrom theVillage’sdischargeis unlikely.

(Record,Book 4, pp. 2216-2217).TheAgency’sconclusionis basedon thehydrological -

informationfor theFiddleCreekaroundtheVillage’s treatmentplant dischargearea. TheAgency

foundthat theeasternportionis a low geologicsusceptibilityarea. Well logs showthis areato have

alow permeabilitylayer. Thoughthewesternareashowshigh geologicalsusceptibilityto surfacial

contamination,well logs within this areashowthat theareacontainslesspermeablematerialnear

thesurfaceatmostwell locations. (Record,Book 4, p. 2216). TheAgencyfurtherconcludedthat

“it is morelikely thatgroundwaterin thevicinity oftheFiddleCreekwould tendto be discharging -

to thecreek.” Id. This allowstheAgencyto concludethat thereis a limited natureof -

5 Thesampletestedpositivefor Total Coliform andnegativefor E.Coli. Therecommendationwasto chlorinatethe
well, andnotdrink or testthewater. Also, Total Coliformcontaminationcouldbecauseddueto closeproxiniity-t& the
septicfield.
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communicationbetweentheCreekandshallowgroundwater.This is furtherconfirmedby thefact

thattheLCHD recordsshowno fecalcolifoim contaminationin privatewellswithin 1000 feetof

FiddleCreekoverthepastyears. TheAgencyalso suspectsthat improperwell construction,

damageto or floodingofwell casingscouldbecausingthecontaminationofwells. (Record,Book

4, p. 2217). Clearly,Petitionershavefailedto showthatthepermit,asissued,would causeviolation

oftheAct ortheregulations.

H. TheAgencyCompliedWithThe RequirementsOfSection39(a)OfTheAct

PetitionersarguethattheAgencyfailed to considertheVillage’s treatmentplant’sactsof

non-compliance.In supportof its argument,Petitionerscite to thelanguageofSection3 9(a) of the

Act. RG¶1158,61, 62, 63,65, 66, 67, 71, 72, 77, 78, 79; SD §4B. Petitioners’argumentfails for

two reasons.

First, the SectiontheSection39(a) languagedoesnot imposeamandatorydutyon the

Agency. It specificallystatesthat, “[i]n makingits determinationonpermit applicationsunderthis

Section,theAgencyill!! considerprior adjudicationsofnoncompliancewith thisAct by the -

applicant.” 415 ILCS 5/39(a)(2004)(emphasisadded). TheAct requirestheAgencyto consider

prior adjudicationsofnoncompliancesuchthat,wherenecessary,theAgencymayimpose

reasonableconditionsin theapplicant’sNPDESpermitto specificallyaddressthereasonsof

noncompliance.See415 ILCS 5/39(a)(2004). -

Second,theAgencydid considertheVillage’sprior adjudicationofnoncompliance.The

Agencyfoundoneprior adjudicationofnoncompliancein theform of aconsentdecreeenteredon -

December13, 2000,with theAct. Basedon thereviewoftheconsentdecree,theAgency -

determinedthattheVillage’srequestto expandits treatmentwould directlyaddresstheproblems

that ledto theviolationsoftheAct coveredby theDecember13, 2000consentdecree.Additional

33



capacityto treatwastewaterwould reducetheburdenon theexistingtreatmentplant andthuswould

reducetheincidentsofoverflow. Onceagain,Petitionersfail to provethattheAgency’sdecisionto

issuetheVillage’s permitwould leadto violationsoftheAct or theBoardregulations.

V. CONCLUSION —

Forthereasonsandargumentsprovidedherein,theAgencyrespectfullyrequeststhat the

Board thePetitioners’requestedrelief.

RespectfullySubmitted,
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)
STATE OF ILLINOIS

COUNTY OF SANGAMON

)
)
)
)

SS

PROOF OF SERVICE

I, theundersigned,on oathstatethatI haveservedtheattachedPOSTHEARING BRIEF
uponthepersonto whom it is directed,byplacinga copyin anenvelopeaddressedto:

DorothyGunn,Clerk
Pollution ControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

(OVERNIGHT MAIL)

PercyL. Angelo
RussellR. Eggert -

Kevin G. Desharnais
Mayer;Brown, Rowe& Maw, LLP
190 5. LaSalleSt.
Chicago,IL 60603

(OVERNIGHT MAIL)

AlbertEttinger - -

EnvironmentalLaw andPolicyCenter
35 B. WackerDr.
Suite1300
Chicago,IL 60601

(OVERNIGHT MAIL)

William D. Seith
TotalEnvironmentalSolutions,P.C.
631 B. ButterfieldRd.
Suite315 -

BradleyP.Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

(OVERNIGHT MAIL)

BonnieL. Macfarlane
BonnieMacfarlane,P.C.
106 W. StateRd.
P.O.Box 268
IslandLake,IL 60042

(OVERNIGHT MAIL)

JayJ.Glenn
AttorneyatLaw
2275 HalfDayRoad
Suite350
Bannockburn,IL 60015

(OVERNIGHT MAIL)

Lombard,IL 60148

(OVERNIGHT MAIL)
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andmailingit from Springfield, Illinois on February25,2005,with sufficientpostageaffixedas
indicatedabove.

SUBSCRIBED AND SWORN TO BEFORE ME

thisday ofFebruary25, 2005.

~íi~j~4L~
NotaryPublic

OFFICIAL SEAL .i. -

BRENDA BOEHNER :~:
~ NOTARY PUBLIC. STATE OF ILLINOIS
IMY COMMISSION EXPIRES 11-14-2OO5:~: -
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