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NOTICE OF FILING

TO: SeeattachedCertificateof Service

Pleasetakenoticethaton February25, 2005,I filed with theIllinois PollutionControl
Boardanoriginal andninecopiesof thisNoticeofFiling andBriefon Behalfofthe Village of
LakeBarrington,CubaTownship,PrairieRiversNetwork,SierraClub,BethWentzeland
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Dated: February25, 2005

,~‘f~evinDesh, ai
“ Oneof theAttorneysfor theVillage ofLake

BarringtonandCubaTownship
PercyL. Angelo
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CERTIFICATE OF SERVICE

Kevin Deshamais,anattorney,herebycertifiesthaton February25, 2005,a copyof the
foregoingNoticeof Filing andBrief on Behalfof theVillage ofLake Barrington, Cuba
Township,PrairieRiversNetwork,SierraClub, BethWentzelandCynthiaSkrukrudwas
servedon thepersonslistedbelow by UPSNextDayAir fordelivery on Monday
February28, 2005.
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JamesAllen Day
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Springfield,Illinois 62794-9276

William D. Seith
Total EnvironmentalSolutions,P.C.
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Suite315
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JayJ. Glenn
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RudolphF. Magna,Jr.
Magna& Johnson
495 NorthRiversideDrive
Suite201
Gurnee,Illinois 60031

BradleyP. Halloran
HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

BonnieL. Macfarlane
BonnieMacfarlane,P.C.
106 WestStateRoad
P.O.Box 268
IslandLake,Illinois 60042

AlbertEttinger
EnvironmentalLaw andPolicyCenter
35 EastWackerDrive
Suite1300
Chicago,Illinois 60601

PercyL. Angelo
RussellR. Eggert
Kevin G. Desharnais
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
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312-782-0600
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OWNERSASSOCIATION,DONALD )
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VS. ) Appeal)

) (Consolidated)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCYAND VILLAGE)
OFWAUCONDA, ILLINOIS )

)
Respondents. )

BRIEF ON BEHALF OF THE
VILLAGE OF LAKE BARRINGTON, CUBA TOWNSHIP,

PRAIRIE RIVERSNETWORK, SIERRACLUB, BETH WENTZEL and CYNTHIA
SKRUKRUD

Thismatterinvolvesconsolidatedthird-partypermit appealsof amodifiedNPDES

permitissuedto theVillage ofWaucondaon August23, 2004,to expandits sewage

treatmentplant in twophases: from 1.4million gallonsperday (“MGD”) to 1.9 MGD and

from 1.9 MGD to 2.4 MGD. Threethird partypermit appealswerefiled by objectorsto the

permit. Thefirst by LakeBarrington,CubaTownship,SierraClub, PrairieRiversNetwork,

CynthiaSkrukrudand BethWentzel(hereinafterthe“Municipal-Environmental

Petitioners”)wasdenominatedPCB05-55. Thesecondby SlocumLakeDrainageDistrict

(“DrainageDistrict”) wasdenominatedPCB05-58. And thethird, by a groupofarea

residentsrepresentedby AttorneyJayGlenn(“ResidentGroup”),wasdenominated
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PCB05-59. All threematterswereconsolidatedby theBoardby anorderdatedOctober7,

2005.

Thepermitin questionhadbeenthesubjectof apublic noticeproceedingby the

Illinois EnvironmentalProtectionAgency,(“IEPA Proceeding”).

I. INTRODUCTION

A. Participationby theMunicipal-EnvironmentalPetitioners

TheMunicipal-EnvironmentalPetitionerswereextremelyactiveparticipantsin the

IEPA Proceeding.LakeBarringtonandCubaTownshipretainedenvironmentalconsultants

to adviseon theissuesandconductindependenttesting. All oftheMunicipal-

EnvironmentalPetitionersprovidedcommentsandlortestimonyin theIEPA Proceeding.In

fact,overonehundredpagesoftherecordin this matterwassuppliedby theMunicipal-

EnvironmentalPetitioners,which alsoprovidedtheonly technicaldatafurnishedby any

petitionerregardingtheWaucondadischargeandFiddleCreek.Seefor LakeBarrington

andCubaTownshipTr. 57-76,R.146-47,231-39,249-310,441-44,470-78,569-73,1051,

1954-57,2102-13;for SierraClub Tr.97-102; 140-46,150-54,R.163-64,173, 1023-25,

1065,andforPrairieRiversNetworkR.97-102;566-68,1793-95.’

B. Impacton theMunicipal-EnvironmentalPetitioners

LakeBarrington,CubaTownshipandtheMunicipal-EnvironmentalPetitionerswere

soinvolvedbecausetheyaretheimmediatedownstreamneighborsofWauconda.The

Waucondaeffluentdischargesto FiddleCreekat AndersonRoad,approximately2.4 miles

from theFoxRiver. FiddleCreekflows throughawetlandarea,achannelizedsectioncalled

theSlocumLakeDrainageDistrict andtheninto theFoxRiver. As describedin their

Citationsto thetranscriptof theIEPAproceeding,filed asanAmendedRecordon December10, 2004, are
designated“Tr.” Citationsto theIEPA recordaredesignated“R._”.
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testimonyandsubmissions,LakeBarrington,amunicipalcorporation,bordersFiddleCreek

on thesouthimmediatelydownstreamoftheWaucondadischarge.CubaTownshipis the

townshipincludingLakeBarringtonandimmediatelydownstreamoftheWauconda

Discharge.R.249-50. PrairieRiversNetworkis an Illinois not-for-profitcorporation,an

affiliate oftheNationalWildlife Federation,concernedwith river conservationandwater

quality issuesandincludesmembersin theFiddleCreekandFox Riverwatersheds.

R.1793-95. TheSierraClub is aCalifornianot-for-profit corporationwith memberswho

live andrecreatein theFiddleCreekarea.R.163-64. BethWentzelis awatershedscientist

with PrairieRivers,R.1793-95,andCynthiaSkrukrudis acleanwateradvocatewith the

SierraClub. R.163-64,1023-25.MembersofSierraClub andPrairieRiversareadversely

affectedby conditionsin FiddleCreekandtheFoxRiver.

C. IEPAResponseto PublicParticipationandFurtherDiscussions

As aresultoftheIEPAProceeding,anumberofpositivechangesweremadein the

draft WaucondaNPDESpermit, includingarequirementfor phosphoruscontroland

requirementsfor dissolvedoxygenmonitoring,studiesofDO andnutrientsin FiddleCreek

andyearlyupdatedindustrialusersurveys. Pursuingdiscussionsbegunundertheauspices

oftheIEPA,beforeandfollowing issuanceofthepermit andthefiling ofthepermit

appeals,WaucondaandtheMunicipal-EnvironmentalPetitionerscontinueddiscussions

concerningadditionalchangesto thepermitwhichmight resolvetheconcernsofthepermit

objectors. Thesediscussionswerewidelypublicizedasthepartiesattemptedto involve,

consultwith andsatisfymanylocal constituencies.Publicpresentationsweremadeto the

LakeBarringtonVillage Boardandtelevisedon local accessTV. SeeAffidavit ofKevin

Richardsonin LakeBarringtonand CubaTownshipResponseto JointMotion to Realign

and/orJoin PartiesasThirdPartyRespondentsandLeaveto Amend. Affidavit is attached
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asExhibit C heretoandincorporatedherein. Eventually,thesediscussionsledto two

writtendocumentswhichattemptedto incorporatearesolutionofthe issuesraisedin the

IEPAproceedings.

D. StipulationandIntergovernmentalAgreement

Thefirst documentaddressingaresolutionofongoingissuesofconcernwasan

IntergovernmentalAgreement(“IGA”) reachedamongtheVillagesofWaucondaandLake

BarringtonandCubaTownship. IGA’s arespecificallyauthorizedandencouragedby the

Illinois Constitution. Ill. Const.of 1970;Art. VII, § 10, 5 ILCS 220/1 et seq.

BecausetheIGA waslimited to governmentalentities,amechanismwasneededto

allow theenvironmentalpetitioners,including theSierraClub andPrairieRiversNetwork,

to havethebenefitoftheIGA. Accordingly,a Stipulationwasreachedandsignedby the

participatingpartiesin whichtheIGA partiesandtheenviromnentalgroupandindividual

petitionersin PCB05-55 achievedthe sameresolutionofissuesoutlinedin theIGA, aswell

astheright to enforcethatresolution. TheStipulationwith incorporatedIGA is attachedas

Exhibit A heretoandincorporatedby referenceherein.

It is thebeliefof thepartiesto theStipulationthat it involvesan appropriate

resolutionofthe issuesproperlyraisedin therecordin thiscase.To assisttheBoardin

reviewingthoseissuesandreachingits ownconclusionconcerningthecorrectresolution,

theMunicipal-EnvironmentalPetitionershavecreatedachartoftheissuesraisedby the

variouspetitioners,theirprincipaldiscussionon therecord,includingthepetitionerswho

raisedthem,theIEPA responsein thepermit asissuedandthetreatmentof thoseissuesin

theIGA andStipulation. SeeExhibit B attachedheretoandincorporatedby reference

herein. As discussedbelow, it is therequestoftheMunicipal-EnvironmentalPetitionersthat

the Board,uponcompletingits review,confirmthattheresolutionreachedis appropriate
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andmaybe thebasisfor theBoard’sown independentdecisionin thiscase. It bears

repeatingthattheStipulationis directlytied to anddrivenby therecordassembledin the

IEPAProceeding.

TheMunicipal-EnvironmentalPetitionersrecognizethattheDrainageDistrict

Petitionerin 05-58andtheResidentGroup Petitionersin 05-59havenotparticipatedin the

Stipulationandhaveevensoughtto penalizeLakeBarringtonandCubaTownshipby asking

that theybe realignedasRespondentsfor signingtheStipulationandtheIGA. (Joint

Motion to Realignand/orJoinPartiesasThirdPartyRespondentsandLeaveto Amend

(hereinafter“JointMotion to Realign”)withdrawnafterresponseby LakeBarringtonand

CubaTownship.) As describedmorefully below, numerouseffortsweremadeto involve as

manyaspossiblein thecommunityin theIGA andStipulation,including theDrainage

District andmembersoftheResidentGroup,andto insurethat all legitimateenvironmental

concernsreceivedthoughtfulconsiderationandinclusionif appropriate.At thesametime,it

wasrecognizedthat IEPA andthePollution ControlBoardonly havecertainpowersunder

theEnvironmentalProtectionAct andit wasunreasonableto expecttheenvironmental

agenciesto addressmatterswhich mightbebeyondtheirstatutoryauthority,nomatterhow

desirablethatmight beto someasamatterofcommunityplanningand growth.

II. STANDARD OF REVIEW

NPDESpermitsmustcontain“thosetermsandconditions.. . which mayberequired

to accomplishthepurposesandprovisions”oftheEnvironmentalProtectionAct (the“Act”),

415 ILCS 5/39(b). TheIEPA’s decisionto issueapermitmustbe supportedby substantial

evidence.~ PrairieRiversNetworkv. IEPA (Aug. 9, 2001),PCB01-112. Thepermit

cannotbeupheldif, asissued,it would violate theIllinois EnvironmentalProtectionAct or

Boardregulations.~ jç~TheBoardreviewsthird-partypermit appeals,like other
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petitions,exclusivelyon thebasisoftherecordbeforetheAgency. $~j4~(citing 415 ILCS

5/40(e)(3));seealsoSalineCountyLandfill, Inc. v. IEPA (May 6, 2004),PCB04-117(“It is

well settledthattheBoard’sreviewofpermitappealsofthis type is limited to information

beforetheAgencyduringtheAgency’s statutoryreviewperiod,andis notbasedon

informationdevelopedby thepermit applicant,or theAgency,aftertheAgency’s

decision.”);ESGWatts,Inc. v. IEPA (Apr. 4, 2002),PCB01-62(same).While the

applicantmustdemonstrateby substantialevidencethat apermitwill not violatetheAct or

regulations,theburdenofproofin apermit appealis on thepetitioner. 415 ILCS 5/40(e)(3).

III. DISCUSSION

A. NatureofPublicParticipationin theIEPA Proceeding,thePermitAppeals

andtheStipulationandIGA.

LakeBarrington,CubaTownshipandtheenvironmentalgrouppetitionershave

soughtto involve thepublic at largein theirparticipationin thismatterandto furnishthe

IEPA in its Proceedingswith well-foundedtechnicalbasesfortheirconcerns.In

participatingin theIEPA ProceedingbelowLakeBarringtonand CubaTownshipretained

JamesHuff oftheconsultingfirm Huff andHuff to analyzetheWaucondaapplicationand

provideexpertise.Huff andHuff assembledandanalyzedexistingdata,reviewedIEPA

recordsandconductedadditionalsamplingin Fiddle CreekandtheFox River. Theresulting

dataandanalysesweresuppliedin theIEPA Proceeding.Tr.57-76;R.249-310,1054-57.In

addition,Kot EnvironmentalConsultingwasretainedto providean analysisofthepossible

susceptibilityofareawells andtheimpactsoftheproposedpermit on theFiddleCreek

wetlands.R.470-78.

Theenvironmentalgroupsandindividuals,SierraClub andPrairieRiversNetwork

andtheirscientistsBethWentzelandCynthiaSkrukrudalsoprovidedtechnicalinput and
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analysisin theIEPA Proceeding.Seee.g.R.97-102,163-64,566-68,1023-25,1065, 1768,

1793-95.

Following agovernmentpartydiscussionprocesssponsoredby IEPAduringits

public proceedings,seee.g. IEPADecisionandResponseto Comments,R.2210 etseq.

(hereinafter“IEPA Decision”)at 2215,LakeBarrington,CubaTownshipandthe

environmentalgroupscontinuedtheirdiscussionswith Waucondaandthecommunity

throughoutthepermitprocess,bothbeforeandafterissuanceofthepermit. Waucondawas

receptiveto ongoingdiscussionsandthemunicipalpartiesandenvironmentalgroupssought

input from theircommunitiesasdiscussionsproceeded.TheDrainageDistrict andResident

Group,petitionersin PCB05-58and59,haveclaimedin amotionfiled in thisproceeding

(JointMotion to Realign,withdrawnafterresponseby LakeBarringtonandCubaTownship)

thatsuchdiscussionsweresecret.As clearlystatedin theaffidavit ofLakeBarrington

TrusteeKevin Richardson,previouslysuppliedto theBoardaspartofLake Barringtonand

CubaTownship’sResponseandObjectionto theJointMotion to Realignandattachedas

Exhibit C heretoandincorporatedherein,this wassimplynot thecase.Besidesthegroups

andindividualsconsulted,regularreportsof theprogressofthediscussionsweremadeto

theLakeBarringtonVillage BoardmeetingsandabroadrangingPowerPointpresentation

concerningthediscussionswasbroadcaston local accessTV. As a government

organization,PetitionerSlocumLakeDrainageDistrict attendedthegovernmental

discussionprocess,R.1081-87,1091-93,andwasinvited to thenegotiationsconcerningthe

IGA. TheDrainageDistrict attendedatleasttwo ofthenegotiationmeetingsbefore

decliningto participatefurther. In addition,TrusteeRichardsonmet personallywith Mr. Jay

Glennwho describedhimselfasleaderoftheResidentGroupin PCB05-59. (Mr. Glennis
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theattorneyrepresentingthepetitionersin PCB05-59.) Mr. Glenn,however,madeit clear

thatthegoalof hisgroup,whosewidelypublicizedmotto was“Plug thePipe,”wasto deny

apermit to Waucondaandrequireit to ceaseits dischargeto Fiddle Creekentirelyuntil his

group’sconcernswith water,traffic andotherWaucondagrowthissuesweresatisfied. See

Exhibit C. Thosediscussionswith Mr. Glenn,therefore,did not continuebecauseof

concernsthathisgoalswentbeyondthestatutoryauthorityoftheEnvironmentalProtection

Act andwerenot legallyachievable.Moreover,asillustratedby thechartof issuesraised,

Exhibit B, thelegitimateandstatutorilycognizableconcernsoftheDrainageDistrict andthe

ResidentGroupareaddressedby IEPA’s permit revisionsand,importantly, theStipulation

and IGA.2

Thereis, ofcourse,no requirementthat settlementdiscussionsbe public: the

contraryis moreoftenthecase.Theparticipantsin theIGA andtheStipulationsought

public input in thisprocessbecauseofaconcernthatanyresultingagreementregardingthe

NPDESpermit dealappropriatelywith all legitimateenvironmentalissues.ThePollution

ControlBoardandIEPA shouldencouragetheprocessusedasembodyingtheprinciples

underlyingtheEnvironmentalProtectionAct andgoodpublic policy.

B. TheAchievementoftheIGA andtheStipulation

ThirdpartyNPDESpermit appealsare arelativelynewphenomenonbeforethe

Pollution ControlBoard,with little in thewayofsettledpracticeor instructionin theBoard

rulesto provideguidance. And thereis evenlesssettledwisdom abouthowto resolvea

third-partypermit appeal.Thus,asthepartiesto theStipulationproceededin their

2 In largemeasurethecommentsandIEPAProceedingsparticipationby theDrainageDistrict andthe

ResidentGroupwereverygeneralandwere not tiedto thestatuteor theBoard’sregulations.Without
addressingthesufficiencyof thosecommentsfor thepurposesofpermitappeal,theMunicipal-Environmental
Petitionershavesoughtto illustratein Exhibit B how theStipulationaddressestheconcernsof thePetitioners
in PCB 05-58 and05-59 aswell.
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discussionsandbeganto find commonground,theyapproachedtheproblemof

memorializinganyresolutionfrom severalstandpoints.As severalofthepartieswere

governmentorganizations,theyrealizedtheycouldresolvetheirissuesthroughan IGA, a

mechanismtheywerefamiliarwith andwhich is encouragedby theIllinois Constitution.

Therewasconcern,however,to includeaswell theenvironmentalgroupsandindividuals

who couldnotparticipatedirectlyin an IGA. It wasbelievedthat aStipulationsettlement

documentcouldbeusedto extendthebenefitsofthe IGA to thesegroupsandindividuals.

The Stipulationadditionallyhadtwo otherpurposes.Mostimportantly, it wasamechanism

to presentto theBoardanagreementamongtheparticipatingpartiesasto certainfactsand

issuesandtheparticipants’beliefasto theirproperinterpretationandresolution. While

confiningthemselvesentirely,astheymust,to thepermitrecord,thepetitionersidentifiedin

theStipulationtheissuesraisedin theIEPA Proceedingandthedesiredandappropriate

resolutionof thoseissues.TheMunicipal-EnvironmentalPetitionersaskthattheBoard

considerthe issuesraised,andtherecordsupportprovidedandurgethattheBoard

determinethatit hassufficientbasisto exerciseits independentjudgmentto reachthe

conclusionsandresolutionsreachedby thepartiesandcontainedin theStipulation. See

February3, 2005 BoardOrderin PCB05-55,58 and59, at 2. Petitionersrecognizethat the

Boardis notboundby thoseresolutionsandwill considereachissueindependently,but

believesthattheBoardwill find thattheresolutionsreachedin theStipulationalsorepresent

anappropriateresolutionofthe issuesin thispermit appeal.

Thepartiesto theStipulationalsoaskedthat theBoardaccepttheStipulationasa

settlementof thepermit appeal,in muchthesamefashionasa stipulationmaybeaccepted

asa settlementin anenforcement-case,essentiallyasabindingdeterminationofthe issues.

10
THIS DOCUMENTHAS BEEN PRINTEOON RECYCLED PAPER



TheBoarddeclinedto do soin its OrderofFebruary3, 2005,andtheMunicipal-

EnvironmentalPetitionersunderstandandaccepttheBoard’sruling. Theycontinueto

believe,however,thattheBoardmayindependentlyrevieweachissueraisedandtherecord

andtheresolutionindicatedby theStipulationandconsiderwhetherthatresolution

independentlyrepresentsan appropriatedeterminationin the appeal. In thecontextofa

thirdpartypermit appeal,it is respectfullysuggestedto the Boardthat thismechanism

representsawayofencouragingresponsiblesettlements,onewhich involvesthepublic as

muchaspossible,3without compromisingtheobligationoftheBoardto reviewpermit

appealsaccordingto statutorycriteriaandits ownrules. Additionally, it is significantthat

Wauconda,withoutconcedingthatthepermitasissuedis notcorrect,hasagreedin the

Stipulationto acceptarevisedpermitincorporatingthe additionallimitations identified,

insuringtheirincorporationin apermitdocumentwith appropriatepublic availability.

Accordingly,andagainasamatterofgoodpublic policy andtheprinciplesunderlyingthe

EnvironmentalProtectionAct’s commitmentto publicparticipationandprivateandlocal

governmentinvolvement,seee.g.415 ILCS 5/2(a)(iv)(b)and(c); 7(a) and(b); 11(a)and(c),

the Boardis requestedto endorsetheapproachtakenandthroughits independentreview,of

theresolutionsreachedadopttherevisionsto theNPDESpermit agreedto by the

participantsto theStipulation.

Finally, it is urgedthattheBoardrecognizethisprocessandtheresultingpermit as

positiveandsignificantfor responsibleenvironmentalpolicy in Illinois. Thepermit

~ While IEPA normallyparticipatesin aresolutionof a directpermitappealby thepermitapplicant,this
agencyparticipationis moredifficult wheretheIEPA andtheapplicantarebothrespondentsdefendingthe
permitandwherethe IEPA mustbeconcernedabouttheprogrammaticimpactsof a resolutionwhich goes
beyondusualagencypractice,e.g. regardingantidegradationornutrient limitations, andthereforemight have
precedentialeffect.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

VILLAGE OF LAKE BARRINGTON, )
CUBA TOWNSHIP, PRAIRIE RIVERS )
NETWORK, SIERRA CLUB, BETH )
WENTZEL and CYNTHIA SKRUKRUD,)

)
Petitioners, )

)
v. ) PCB 05-55

) (Permit Appeal-NPDES)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY and )
VILLAGE OF WAUCONDA, )

)
Respondents.

SLOCUM LAKE DRAINAGE )
DISTRICT OF LAKE COUNTY, )
ILLINOIS,

)
Petitioner, )

)
v. ) PCB 05-58

) (Permit Appeal-NPDES)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY and )
VILLAGE OF WAUCONDA, )

)
Respondents.



AL PHILLIPS, VERN MEYER, GAYLE DEMARCO, )
GABRIELLE MEYER, LISA O’DELL, JOAN LESLIE, )
MICHAEL DAVEY, NANCY DOBNER, MIKE POLITO,)
WILLIAMS PARK IMPROVEMENT ASSOCIATION, )
MAT SCHLUETER, MYLITH PARK LOT OWNERS )
ASSOC., DONALD KREBS, DON BERKSHIRE, )
JUDY BRUMME, 1WIN POND FARMS )
HOMEOWNERS ASSOC., JULIA TUDOR, )
CHRISTINE DEVINEY, )

)
Petitioners,

)
v. ) PCB 05-59

(Permit Appeal-NPDES)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY and VILLAGE OF WAUCONDA, )

)
Respondents.

NOTICE OF FILING

TO: See Attached Certificate ofService

Please take notice that on January 10, 2005, I filed with the Illinois Pollution

Control Board an original and nine copies of this Notice of Filing and attached

Stipulation, which are hereby served upon you.

Dated: January 10, 2005

William D. Seith
Total Environmental Solutions, P.C.
631 E. Butterfield Rd., Suite 315
Lombard, IL 60148
630-969-3300

Rudolph Magna
Magna & Johnson
495 N. Riverside Dr., Suite 201
Gurnee, IL 60031
847-623-5277
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AL PHILLIPS, VERN MEYER, GAYLE DEMARCO, )
GABRIELLE MEYER, LISA O’DELL, JOAN LESLIE, )
MICHAEL DAVEY, NANCY DOBNER, MIKE POLITO,)
WILLIAMS PARK IMPROVEMENT ASSOCIATION, )
MAT SCHLUETER, MYLITH PARK LOT OWNERS )
ASSOC., DONALD KREBS, DON BERKSHIRE, )
JUDY BRUMME, TWIN POND FARMS )
HOMEOWNERS ASSOC., JULIA TUDOR, )
CHRISTINE DEVINEY, )

)
Petitioners, )

)
V. ) PCB 05-59

) (Permit Appeal-NPDES)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY and VILLAGE OF WAUCONDA, )

)
Respondents. )

STIPULATION

Petitioners Village of Lake Barrington, Cuba Township, Prairie Rivers Network,

Sierra Club, Beth Wentzel and Cynthia Skrukrud (sometimes “Settling Petitioners”), and

Respondent Village ofWauconda (“Wauconda”), have agreed to the making of this

Stipulation and submit it to the. Illinois Pollution Control Board (“Board”) for consideration

in the proceedings reviewing the Wauconda NPDES permit. The parties agree that the

statement of facts contained herein represents a fair summary of the record currently

under review by the Board and that would be presented by the parties if a hearing were

held and that the permit modifications proposed are based on the record in the permit

proceeding below and represent an environmentally responsible resolution of the issues

raised in that proceeding. Wauconda agrees to be bound by the provisions agreed to in

this Stipulation and agrees not to contest their validity in any subsequent proceeding to

implement or enforce their terms. Wauconda further agrees to accept an NPDES

permit in accordance with the provisions of the Intergovernmental Agreement.
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S
I. JURISDICTION

The Board has jurisdiction of the subject matter herein and of the parties

consenting hereto pursuant to the Illinois Environmental Protection Act (“Act”), 415 ILCS

5/1 et seq. (2004).

II. AUTHORIZATION

The undersigned representatives for each partycertify that they are fully

authorized by the partywhom they represent to enter into the terms and conditions of

this Stipulation and to legally bind them to it.

S
ill. STATEMENT OF FACTS

A. Parties

1. On September 17, 2004, a Petition was filed by the Settling Petitioners

pursuant to Section 40(eXl) of the Act, 415 ILCS 5140(eXl)(2004), against the lijinois

Environmental Protection Agency (Illinois EPA”) and Wauconda to review the August

23, 2004 decision of the Illinois EPA to issue a modified National Pollutant Discharge

Elimination System (“NPDES”) permit (Permit IL 0020109) to Wauconda (referred to

herein as “the Modified Permit”).

2. The Village of Lake Barrington (“Lake Barrington”) is an Illinois Municipal

Corporation and is located in Lake County. It borders Fiddle Creek on the north and is

downstream of the Wauconda discharge.
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3. Cuba Township is a township existing under the laws ofthe State of

Illinois and is located in Lake County. Fiddle Creek runs through Cuba Township

downstream of the Wauconda discharge.

4. Lake Barrington and Cuba Township (the “Governmental Petitioners”)

were significant participants in the public proceeding on the Wauconda permit and in

subsequent comments. The Governmental Petitioners retained a technical expert to

assist in their presentation and presented extensive technical documentation~

5. Prairie Rivers Networkis an Illinois not-for-profit corporation concerned

with river conservation and water quality issues in Illinois. Prairie Rivers Network

members live in the Fiddle Creek and Fox River Watersheds.

6. Sierra Club is a California not-for-profit corporation, which has among its

• purposes to protect thid restore the quality of the natural and human environment and

submitted comments on the proposed permit.

7. Beth Wentzel is a member of and a watershed scientist with the Prairie

Rivers Networkand submitted comments on the proposed permit.

8. Cynthia Skrukrud is a member of the Sierra Club and a clean water

advocate for that organization. She presented testimony for the record in this matter

and submitted comments on the proposed permit.

9. Prairie Rivers Network, Sierra Club, Beth Wentzel and Cynthia Skrukrud

(the “Environmental Group Petitioners~)presented significant testimony for the record

and in comments thereafter as to the technical issues raised by the Wauconda permit

and their significance for environmental policy in Illinois.
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10. The Illinois EPA is an administrative agency of the State of Illinois, created

pursuant to Section 4 of the Act, 415 ILCS 5/4 (2004).

11. The Village of Wauconda is an Illinois Municipa’ Corporation and is

located in Lake County.

B. Site Description and Permitting Process

1. Wauconda owns and operates a Wastewater Treatment Plant (“WWTP”)

pursuant to NPDES Permit IL 0020109. Wauconda’s WWTP discharges to Fiddle

Creek, tributary to the Fox River.

2. Pursuant to an application by Wauconda, on August 23, 2004, Illinois EPA

modified Wauconda’s NPDES Permit to allow upgrades, improvements and expansion

S
of Wauconda’s WWTP. Pursuant to the Modified Permit, Wauconda is permitted to

increase the capacity of its WWTP in two stages. In Stage 1, the WWTPwill be able to

increase its throughput from 1.4 million gallons per day (“MGD”) to 1.9 MGD. In Stage

2, the WWTPwill be able to increase its throughput from 1.9 MGD tà 2.4 MGD.

3. A public proceeding was held by the Illinois EPA on Wauconda’s permit on

September 9, 2003. The Governmental Petitioners and the Environmental Group

Petitioners were significant participants in the publicproceeding and in subsequent

comment process.
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S
C. Governmental and Environmental Group Petitioners Claims

At the public proceeding and in their comments to Illinois EPA, and in their

petitions to the Board, the Governmental and Environmenta’ Group Petitioners have

raised legal and scientific issues regarding the draft permit including the following:

1. The permit allows discharges of phosphorus and nitrogen that cause,

have reasonable potential to cause, or contribute to violations-of the water quality

standards regarding offensive conditions, 35 III. Adm. Code 302.203, in violation of

40 CFR 122.44(d) and 35 III. Adm. Code 309.141.

2. The permit allows discharges that may cause, have a reasonable potential

to cause, or contribute to violations of state water quality standards regarding dissolved

oxygen (“DO”), 35 III. Adm. Code 302.206, in violation of 40 CFR 122.44(d) and 35 Ill.

Adm. Code 309.141.

3. The permit and the Illinois EPA assessments did not comply with Illinois

antidegradation rules protecting the existing uses of the receiving waters. 35 Ill. Adm.

Code 302.105(a).

4. The Illinois EPA assessment fails to include the analysis of aJternatives

required by 302.105(f).

5. Illinois EPA’s antidegradation assessment was insufficient under

302.105(f) by failing to consider impacts to biological communities, increased loadings,

or alternatives or by providing a showing of benefits which fully justify the project.
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6. Illinois EPA’s permit analysis, including its 2003 antidegradation

assessment, fails to address the impact of the discharge on the Fox River, an impaired

waterway.

7. Fiddle Creek should be considered an impaired waterway for nutrients,

phosphorus and total nitrogen, and low DO and should be subject to federal

requirements for such waters.

8. In light of the existing problems with Fiddle Creek and its wetlands and the

Fox River, the pounds per day of TSS, BOD5, ammonia, and total nitrogen discharged

by the WWTP should not be permitted to exceed the levels in the prior Wauconda

permit, i.e. no net increase.

9. In light of the wetland impacts already experienced, Wauconda should be

• required to develop, with the concurrence of its wetland neighbors, a wetland

management plan to maintain and restore the Fiddle Creek wetlands.

10. Plant and algal growth along Fiddle Creek, stimulated by excessive

nutrients, has impeded the capacity ofthe creek during high flow conditions, causing

flooding. Wauconda should be required to limit discharges, both loading and hydraulic,

to reduce such impacts and should be required to contribute to the maintenance of such

waterway.

11. The IEPA permit fails to require Wauconda to implement a pretreatment

program for its industrial dischargers.
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D. Wauconda’s Position on Settling Petitioners Claims

Wauconda believes NPDES Permit IL 0020109 fully complies with both

applicable federal and state law and was properly issued and modified by Illinois EPA.

Nevertheless, Wauconda desires to resolve its dispute with respect to the Settling

Petitioners’ claims.

E. The Settlement Efforts

The Settling Petitioners and Wauconda have undertaken a lengthy settlement

process to achieve a possible resolution of their dispute over the Wauconda permit.

Technical experts have been consulted. A variety of public views have been solicited,

environmental groups in addition to the Environmental Group Petitioners have been

• involved and a wide spectrum of public input has been obtained. Wauconda and the

Settling Petitioners believe their process has led to a successful resolution of difficult

community-based environmental problems. This process has resulted in the

Intergovernmental Agreement described below.

IV. TERMS OF SETTLEMENT

A. Intergovernmental Agreement

1. On December 17, 2004, Lake Barrington, Cuba Township and Wauconda

entered into an Intergovernmental Agreement (“IGA”), a copy of which is attached

hereto as Attachment A and incorporated herein by reference thereto. Pursuant to the

IGA, Wauconda has agreed, among other things, to increase the treatment efficiency of

its WWTP during both the Phase I and Phase 2 construction, such that there will be no
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S net increase in the loads in Fiddle Creek of CBOD5 and Suspended Solids, and

Wauconda has also agreed in the IGA to seek a further modification of its NPDES

Permit to implement these revised load limits. Wauconda has also agreed to install four

groundwater monitoring wells and to periodically test both the wells and its effluent as

specified in the IGA. Pursuant to the IGA, Wauconda has also agreed to design nitrate

removal capabilities for the Phase 1 and Phase 2 expansion of its WWTP. Wauconda

agrees to fully comply with the Modified Permit as issued by Illinois EPA and the

additional requirements ofthe IGA.

2. Wauconda has also agreed to take certain additional actions, including the

implementation of nitrate removal and the enhancement of Fiddle Creek, contingent on

grant funding and dismissal of all permit appeals. The parties to the K3A will work

together to secure the grant funding to support these efforts.

B. Enforceability of the Intergovernmental Agreement

By virtue of being signatories to this Stipulation, all of the Settling Petitioners

shall have the authority to enforce the terms and conditions of VGA, whether or not they

are signatories thereto.

C. Dismissal of PCB 05-55 and Action by the Board

1. In consideration ofWauconda’s agreement to commitments contained in

the IGA, upon the Pollution Control Board’s acceptance and approva’ ofthe terms of

this Stipulation or sooner, when and if so requested by Wauconda, the Settling

Petitioners shall dismiss their petition in case number PCB 05-55 with prejudice.
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2. Wauconda and the Settling Petitioners believe that this Stipulation and the

IGA properly address all of the environmental issues raised by the permit and this

Stipulation and the IGA constitute an environmentally responsible resolution of the

issues raised in the permit proceedings below.

D. Correspondence, Reportsand Other Documents

Any and all correspondence, reports and any other documents required under

this Stipulation, shaH be submitted as follows:

For Village of Lake Barrington: For Cuba Township:

Christopher Martin Priscilla H. Rose
Village Administrator Town Clerk
Village of Lake Barrington Town of Cuba
23860 Old Barrington Rd. 28000 W. Cuba Rd.

• Lake Barrington, IL 60010 Barrington, IL 60010

Percy Angelo
Mayer, Brown, Rowe & Maw LLP For Prairie Rivers Network:
190 S. LaSalle St.
Chicago, IL 60603 Prairie Rivers Network

809 S.
5

th St.James Bateman Champaign, IL 61820600 Hart Road, Suite 260Barrington, IL 60010

For Beth Wentzel: For Sierra Club:
809 S. 5th st.
Champaign, IL 61820 Sierra Club

200 N. Michigan Ave.
For Cynthia Skrukrud: Suite 505
4209 W. Solon Rd. Chicago, IL 60601
Richmond, IL 60071
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S
For Village of Wauconda:

Daniel Quick Rudolph Magna
Village Administrator Magna & Johnson
101 N. Main Street 495 N. Riverside Drive
Wauconda, IL 60084 Suite 201

Gurnee, IL 60031
William D. Seith
Total Environmental Solutions, P.C.
631 E. Butterfield Rd.
Lombard, IL 60148

E. Modification of Stipulation

The parties may, by mutual written consent, agree to modify the terms of this

Stipulation. A request for any modification shall be made in writing and submitted to the

contact persons identified in Section VIlI.D. Any such request shall be made by

separate document, and shall not be submitted within any other report or submittal

required by this Stipulation. Any such agreed modification shall be in writing, signed by

authorized representatives of each party, and then accompany a joint motion to the

Illinois Pollution Control Board seeking a modification of the prior order approving and

accepting the Stipulation to approve and accept the Stipulation as amended.

F. Enforcement of Board Order

1. Upon the entry of the Board’s Order approving and accepting this

Stipulation, that Order is a binding and enforceable order of the Illinois Pollution Control

Board and may be enforced by the Settling Petitioners as such through any and all

available means.
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2. Wauconda agrees that notice of any subsequent proceeding to enforce

the Board Order approving and accepting this Stipulation may be made by mail and

waives any requirement of service of prdcess.

3. The parties agree that, if the Board does not approve and accept this

Stipulation, then this Stipulation shall nonetheless remain in full force and effect as a

binding Settlement Agreement among the parties hereto.

4. It is the intent of the Settling Petitioners and Wauconda that the provisions

of this Stipulation and any Board Order accepting and approving such shall be

severable, and should any provision be declared by a court of competent jurisdiction to

be inconsistent with state or federa~law, and therefore unenforceable, the remaining

dauses shall remain in full force and effect.

5. This Stipulation may be executed in one or more counterparts, which

counterparts, when affixed together, shall constitute one and the same document.

WHEREFORE, the foregoing Stipulation represents an environmentally

responsible resolution of the issues raised in permit proceeding below and the Settling

Petitioners and Wauconda request that the Board adopt and accept the foregoing

Stipulation as written.

For Village of Lake Barrington: For Cuba Township:

A ________

‘Doroth~H~~hofie~d,// 7 Q~i(~Nelson
Village P{esident ( Supervisor

Date: - Date: _t~S°s
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For Prairie Rivers Network:

Director

Date:~f~~ (oc
Beth Wentzel:

Date:

For Viii

l/3/ô�-’

age ofWauconda:

46hJ’Darin

LDtIector, lIIino~sChppter

Date:._________

Cynthia Skrukrud:

Date:

JamesEschenbauch

Village President

Date: _____________
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S
For Prairie Rivers Network: For Sierra Club:

Jean Flemma John Darin

Executive Director Director, Illinois Chapter

Date: _________________________ Date: __________

Beth Wentzel: Cynthia Skrukrud:

Date: _________________________ Date: —

For Village of Wauconda:

iia~i~hIth

Date: /— I;-/—~~3
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8-16278

INTERGOVERNMENTAL AGREEMENTBETWEEN
THE VILLAGE OF LAKE BARRINGTON,THE VILLAGE OF WAUCONDA

AND THE TOWNSHIPOF CUBA RELATIVE TOFIDDLE CREEK

TIlTS INTERGOVERNMENTAL AGREEMENT(this “Agreement”),madeandentered

into this 17th dayofDecember,2004,pursuantto authorityoftheIllinois ConstitutionandState
Statutes, by and betweenthe Village of Wauconda, an flhinois Municipal Corporation
(hereinafterreferredto as“Wauconda”), theVillage of Lake Barrington,an Illinois Municipal
Corporation (hereinafter referred to as “Lake Barrington”), and the Township of Cuba
(hereinafterreferredto asthe “Township”):

WITNESSETH:

WHEREAS,Article VII, Section 10, ofthe Constitutionof the Stateof illinois of 1970,
providesthatunitsof local governmentmaycontractorotherwiseassociateamongthemselvesto
exercise,combine,or transferanypoweror function in aa~ymannernot prohibitedby law or by
ordinanceand may use their credit, revenues,and other resourcesto pay costs relatedto
intergovernmental activities and 5 1LCS 220/1 et seq. (1997) further authorizes

• IntergovernmentalCooperation;and

WHEREAS, the Village of Waucondawas issued on August 23, 2004 a National
PollutantDischargeEliminationSystem(hereinafter“NPDES”)pemiit (the“ExpansionNPDES
permit”) with the Illinois EnvironmentalProtection Agency (hereinafter “1EPA”) for the
WaucondaWasteWaterTreatmentPlant(hereinafter“the Facility” or “the WaucondaWWTP”)
to dischargeeffluent into watersof the Stateof flhinois and to allow an increasein effluent
volumeto be dischargedfrom the Facility into aheavily channelizeddrainage-waycommonly
knownasFiddle Creek(hereinafter‘Piddle Creek”), an intermittent receivingstreamwhich is
tributaryto theFox River; and .

WHEREAS,Waucondacurrentlydischargesto FiddleCreekpursuantto NPDESPermit
1L0020109,which allows it to dischargeinto Fiddle Creek at AndersonRoad within Lake
Barrington;and

WHEREAS,Fiddle Creekpassesalong theNortherncorporatelimits of andadjacentto
residentialareaswithin Lake Barringtonand within the Township and is accessibleto the
Lake.landEstatesand Twin PondFarmresidentialsubdivisionswithin LakeBarringtonaswell as
LakeCountyForestPreserveDistrict property;and

WhEREAS,Wauconda,Lake Barrington,the Township andits residentsareconcerned
that the dischargefrom the Facility becarefully treated,monitored and controlled so as to not

adversely affect the health, sanitation, and welfare of the residents of Wauconda, Lake
Barrington, the Township;and



WHEREAS,while thereis disagreementamongthepartiesasto theenvironmental

impactthis increasein. pollutant loading andflow will have,Wauconda,LakeBarrington,
andtheT ownshiphavecommongoalso fprotectingandp reservingtheenvironmentas
well asbeinggoodneighbors;and

WHEREAS, Wauconda, Lake Barrington, and the Township also share the
commongoal that the Facility be improved,operated,and maintainedin sucha manner
that its sewage treatment operations will represent a model for protection of
environmentallysensitiveareas;and

WHEREAS, the Parties hereto understandand agreethat in order to make it
feasible to provide certain additional water purification objectives and related
improvements, funds for the design and constructionthereofmust be obtained from
sourcesotherthanthe generalorspecialfundsandaccountsoftheParties;and

WHEREAS, it hasbeendeterminedby the respectivegoverningboardsandlor
corporate authorities of Wauconda, Lake Barrington, and the Township that this
Agreementis in thebestinterestsofeachofsaidunitsof localgovernment;and

WKEREAS, Wauconda,Lake Barrington,and the Townshiphaveby appropriate
action of their respectivegoverningboardsandlor corporateauthorities,authorizedthe
executionanddeliveryofthisAgreement.

NOW, ThEREFORE,upon the considerationof the mutual promisescontained
hereinandupon the recitalshereinabovesetforth, it is herebyagreedamongWauconda,
LakeBarrington,andtheTownship asfollows:

1. Recitals. Thepartiesheretofmd thattherecitalsto thisAgreementare
true and correctand that eachof the foregoingrecitalsis herebyincorporatedhereinthe
sameasif eachhadbeenset forth in its entiretyin thebody ofthis Agreement.

• 2. Reports. From and after the effective dateof this Agreement,copies
of dischargemonitoringreports(“DMRs”) and otherperiodicreportsrequiredto be filed
by Waucondawith anycounty,stateor federalagencyrelatingto theFacility, its operation,
and NPDESpermitNumber1L0020109shall be forwarded at the time of submissionof
such reports to such agencies,to the Village Clerk of Lake Barrington for a period
beginningonJanuary1, 2005,andendingon December31, 2014. Thereafter,suchreports
will be forwardedby Waucondato the Village Clerk of Lake Barringtonannuallyfor all
subsequentannualperiodsendingDecember31. The initial and amendedconstruction
schedules,when available,for the PhaseI and PhaseII WWTP expansionshall also be
providedto LakeBarrington.

3. Tn considerationfor theundertakingsby Waucondaashereinset forth and
assetforth below, LakeBarringtonandthe Townshipagreeto cooperatewith Wauconda
and withdraw their prior objectionsto and appealsrelative to PhaseI and PhaseII of
Wauconda’sExpansionNPDESPermit(s),to wit:
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A. Waucondaagreesthat aspartof its PhaseI treatmentplant expansionto a
designaverageflow of 1.9 MGD, and provided that the NPDES Permit
remains otherwise valid and substantially unmodified by the present
proceedingsbefore the Pollution Control Board, to wit: IPCB docketnos.
05-55; 05-58 and 05-59 (hereinafter referred to as the “present IPCB
proceedings”),exceptasagreedto by Waucondain this Agreementand/or
by stipulation approvedby Waucondain said present]PCB proceedings,
Waucondashallinstall, maintain,andkeepin operationsuchequipmentand
other Facility improvementsas necessaryto provide loading limits on
Fiddle Creek of 117 lbs/dayfor CBOD5, and 140 lbs/dayfor suspended
solidsbasedon annualaverages,and achievea 1 mg/L phosphoruslevel
basedon amonthly average,andshall requestandacceptanNPDESpermit
incorporatingsuchlimits for the PhaseI operations.ThePartiesrecognize
that theAugust23, 2004NPDESpermit allows for the dischargeof almost
doublethe loadof 117 lbs/dayfor CBOD5, and 140 lbs/dayfor suspended
solidsandrequiresthatthe effluentachievea 1 mg/L phosphoruslevel, all
basedon monthly averages.Waucondashalluseits bestefforts to achieve
the lower, designeddischargelimits on an annual average.Wauconda
agreesthat it shall make these design capabilities part of the IEPA
constructionpermit for thePhaseI andPhaseII treatmentplant expansions
and Waucondashall operatethesefacilities as efficiently aspracticable.
Thestandardsestablishedunderthis ParagraphA shallbecan-iedforwardto
the PhaseII design, improvements,and operations.To the extent that
unanticipatedcosts are requiredto be incurred by Waucondain order to
carry forward the loading limits as statedin this ParagraphA to PhaseII,
Waucondaand LakeBarringtonwill cooperateand utilize their respective
best efforts in attemptingto securegrant funding for suchunanticipated
costs, but Wauconda’sobligations under this ParagraphA shall not be
contingenton thesuccessofsuchefforts.

B. Waucondahas alreadydesignedand it shall install as part of PhaseI,
effluent disinfectioncapabilitiesto meetthe NPDESfecai coliform limits,
andWauconda’sFacility shall,beginningwith thedateof operationof the
PhaseI improvement,meet thesefecal coliform limits in accordancewith
its NPDESpermit. Until that time, Waucondashall remainin conformity
with its currentNPDESpermit limitationson fecal coliform. Theseeffluent
disinfection capabilitiesto meet theNPDES fecal coliform limits shall be
carriedforwardto thePhaseII improvementsandoperationsandtherelated
NPDESpermit.

C. Wauconda has developed an industrial discharge and pretreatment
monitoring programand Waucondahassecuredapprovalof this program
from theappropriateregulatoryagencies.Waucondaagreesto maintain the
operationof this programandcomply with theregulationsoftheapplicable
regulatoryauthoritiespertainingthereto.
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D. Waucondahasdesigned,andhasobtainedNPDESpermit approvalfor, and
shallinstall, aspartofPhase1, sufficient aerationcapabilitiesto maintain6
mg/L dissolvedoxygenat thepointthe effluententersFiddle Creek. These
aerationcapabilitiesshall becarriedforwardto thePhaseII improvements
andoperationsandtherelatedNPDESpermit.

E. Wauconda,LakeBarrington,andCubaTownshipagreethat,within thenext
yearfollowing the executionofthis Agreement,theyshalljointly cooperate
with each other and take such separate and/or collective action as
reasonablynecessaryto jointly locate, install, operate,and maintain, at
Wauconda’sexpense,four (4) monitoring wells at mutually agreedupon
locations, and Waucondashall, at Wauconda’sexpense,periodically test
both the Wauconda WWTP effluent and the water quality of said
monitoringwells asdescribedbelow:

(1) Within the i nitial yearfollowing theexecutionoft his A greement,
Waucondashall quarterly test the effluent from the Wauconda
WWTP for Priority Pollutants plus Tentatively Identified
Compounds (including but not limited to MTBE), Endocrine
Disrupters,Fecal Coliform, E-Coli Bacteria, and Nitrates. The
availability of commercial laboratory testing for endocrine
disruptersis evolving andwill expandfrom yearto year. Initially, at
aminimum,testingshallincludeUSEPAMethod525.2 for semi-
volatile syntheticorganiccompounds.

(2) After the installationof the above-describedmonitoring wells, and
upon completion of the quarterly effluent testing describedin
SubparagraphE(1), themonitoringwells shallbe testedquarterlyfor
oneyearby Waucondafor thosecompoundsor substanceslisted in
SubparagraphE (1) abovewhichwered etemiinedto be presentin
the Wauconda WV~TTP’seffluent based on the initial year of
quarterly testing of Wauconda’sWWTP effluent, aiid for any
chlorinatedsolventsdetected,theknownproductsof degradation.

(3) After thefirst yearof operationof themonitoringwells, theeffluent
from the WaucondaWWTP shall be testedby Waucondaannually
for Priority Pollutants plus Tentatively Identified Compounds
(including but not limited to MTBE), EndocrineDisrupters,Fecal
Colifomi, E-Coli Bacteria, and Nitrates,and all suchtesting shall
occurduringtheWaucondaWWTP’s low flow period.

(4) The water in eachof the monitoringwells, after_theinitial year of
quarterly testing describedin SubparagraphE(2) above, shall be
tested annually by Wauconda for any Priority Pollutants plus
Tentatively Identified Compounds(including but not limited to

• MTBE), EndocrineDisrupters,FecalColiform, E-Coli Bacteria,and
Nitratesdetectedduring theeffluent testingfor thatyear,andfor any
chlorinatedsolventsdetected,theknownproductsof degradation.
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Lake Barringtonshallhavethe right to bepresentfor the collectionof all
effluent and monitoring well water sampleswhich are collected for the
testingcontemplatedby thisParagraph(E), aswell asfor thetestingofsuch
samples,and for thesepurposes,WaucondashallprovideLake Barrington
with reasonablenoticethereof. LakeBarringtonshallalsohavetheright to
collect and test its own samplesfrom said monitoring wells at the same
time, at its own expense.All informationgatheredthroughsucheffluentand
monitoringwell testing shallnotbe consideredtheproprietaryinformation
of any parties,and, upon receipt by Waucondain written form; such
information shall be promptly shared with the other parties to this
Agreementand suchinformationshallbeconsideredpart ofthepermanent
public recordsof theVillage ofWauconda.

F. Waucondashall, at its expense,upon theeffectivedateof this Agreement,
• designnitrateremovalcapabilitiesfor thePhaseI andPhaseII expansionof

its t reatnientp laxit. T he PhaseII expansiono ft he treatmentplant to 2 .4
MGD design averageflow by Waucondashall include nitrate removal
capabilities, provided that Waucondareceives complete grant funding
through stateor federal sourcesfor the design, equipmentand facilities
necessaryt o achievesuchnitrateremoval,and,in suchevent,W auconda
shall not delaythe operationof the nitrate removal facilities beyondthe
later of January1, 2007 or the commencementof the PhaseII expansion
andshall operatesuchnitrateremovalfacilities to assureno netincrease
overexistingnitrate loading. For thepurposesofthis ParagraphF, “full” or
“complete”grantof fundingshall not include designcostsincurredprior to
the approvalof a grant agreement,provided,however,suchdesigncosts
may be appliedfor within the facilitiesgrantapplication,or byway ofa
separate grant application, but the receipt of grant funding for
reimbursementof said designcosts, from whateversource,shallnot be a
condition to Wauconda’sobligations as provided in this ParagraphF.
Waucondaagreesthat in the event full funding is obtainedfor the said
nitrate removal facilities, then Wauconda sha~llmake these design
capabilitiespartof theTEPA constructionpermit for the PhaseII treatment
plant expansion. In the eventfull funding is obtainedfor nitrate removal
within a time frame which is reasonablytimely in order to makethese
designcapabilities part of the IEPA constructionpermit for the PhaseI
treatment plant expansion, then Waucondashall include such nitrate
removalcapabilitiesaspart ofthePhaseI expansion.Waucondashall also
requestandacceptanNPDBSpermitmodificationincorporatingsuchlimits
for its PhaseII operations,and at the sametime as said NPDESpermit
modification,Wáucondashall also requestand accepta SpecialCondition
to the modified NPDESpermit requiringWaucondato monitor TKN and
Nitrate-N one dayperweek in both its iniluent and effluent. In addition,
during the initial yearafter this Agreementbecomeseffective, Wauconda
shall monitor TKN andNitrate onedayper month in both its influent and
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effluent to establishbaseline datafor this provision. For thepurposesof
this Agreement,the term“no netincrease”shall meanasmeasuredon an
annualaveragebasis, no increasein nitrate loading over the quantity of
nitratescurrentlycontainedin theeffluentfrom theWaucondaWWTP”.

G. Additionally, Wauconda,Lake Barrington, and the Township agree to
cooperatetojointly attemptto securegrantfundsfor thefollowing purposes
and to apply such grant funds so obtained according to the following
hierarchy of priorities to the greatest extent permitted by applicable
authorities:

(1) to reimburseWauconda for the cost of design, acquisition and
installation of such equipment necessary aiid other Facility
improvementsso as to effect nitrate removal from the Facility’s
effluent,asstatedinParagraph3(F);

(2) to providefunds for planning, flow restorationandnaturalresource
managementof the Fiddle Creek wetland complex and Slocum
DrainageDitch in consultationwith relevantenvironmentalgroups,
includingbut not limited to,Citizensfor Conservation,Inc.

Similarly, to theextentthat grantresourcesareavailablefrom timeto time,
Lake Barrington, Waucondaand the Township agreeto undertakein a
cooperativeeffort with the SlocumDrainageDistrict, or its successor,the
effortsdescribedin (2)above.

4. ThePartiesagreethat in the future, ascircumstanceschangeand develop,
theyeachwill continueto be engagedin mattersrelatedto the environmentalprotectionof
Fiddie Creek, the Fox River and associatedwaters, including, but not limited to
proceedingsbeforethe Illinois EnvironmentalProtectionAgencyandtheIllinois Pollution
ControlBoard. Nothing in this Agreementshallbeconstruedasabar to suchactivityby
eitherpartyor as anadmissionby either partywith respectto anymatter,exceptthat this
Agreementshall constitute a completeresolution and settlementof the presentPCB
proceedingsasbetweenthePartieshereto,andastipulationreflectingall or aportionofthe
terms of this Agreementmay be enteredof record in the presentPCB proceedingsif
requestedby Wauconda.

5. Remedies. It is agreedthata breachofthis Agreementby onepartymay
causein~eparableinjury to the otherparty and that, in the eventof a breach,a party so
injured shall be entitled, without limiting its rights, to seekinjunctive relief againstsaid
breachin the Circuit CourtofLakeCounty. Further,eachpartyheretoshallhaveall rights
andremediesavailableat law or in equity in any litigation or administrativeproceedingin
connectionwith their respectiveobligationsunderthis Agreement. Nothinghereinshall
be construedto require one party to pay any costs, charges,and expenses,including
attorneys’ fees, related to any litigation, administrative proceeding, negotiation, or

transactionthatresultsfrom theunlawful, ornegligentor willful act or omissionto actof.
~2O\74,43\SEWERPLA\OOOO9792.DOC}
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the otherparty(ies)or their respectiveofficers, agentsor employeesinconnectionwith
carryingoutsuchobligationsof otherpartiesunderthis Agreement.

6. Notices. All notices,requests,demands,and other communications
(collectively,“Notices”) hereundershallbe in writing andgivenby (i) establishedexpress
deliveryservicewhich maintainsdelivery records,(ii) handdelivery, or (iii) certified or
registeredmail, postageprepaid,returnreceiptrequested,to thepartiesat the following
addresses,or at suchotheraddressasthe partiesmaydesignateby Notice in the above
manner:

To Wauconda: To LakeBarrington: To TownshipofCuba:

Village of Wauconda Village ofLakeBarrington CubaTownship
101 N. Main Street 23860Old BarringtonRoad 28000W. CubaRoad
Wauconda,IL 60084 LakeBarrington,IL 60010 Barrington,IL 60010
Attn: Village President Atm: Village President Attn: Township

Supervisor

Noticesmayalsobe givenby fax, providedtheNoticeis concurrentlygivenby oneofthe
abovemethods.Noticesareeffectiveuponreceipt;oruponattempteddelivery if delivery
is refused or impossible becauseof failure to provide a reasonablemeans for
accomplishingdelivery.

7. Miscellaneous:

A. Paragraphtitles aredescriptiveonly and do not defineor in anyotherway
limit thecontentsof eachparagraph.Wordsof themasculinegendershall
be readto include the feminineand neutergenders,and the singularshall
includetheplural.

B. If anyprovision of this Agreementshallbe declaredinvalid for any reason,
suchinvalidation shall not affect anyother provisions of this Agreement
which canbe given effect withoutthe invalid provision andto that extent,
theprovisionsofthis Agreementareseverable.

C. ThisAgreementshalibegovernedbytheapplicablelawsofthe State of
flhinois.

D. This Agreementshallbe bindingon all partiesand maynot be modifiedor
amendedorally,but onlyin writing signedby all partieshereto.

E. The parties agree to reasonablycooperate in a good faith effort to
implementthis Agreement,includingbut not limited to, thejoint filing of
suchstipulationsandlorotherpleadingsasappropriatefor thatpurpose.

.
(20\74.43\SEWERPLA\00009792.DOC)
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• F. In the eventthe WaucondaNPDES Permit as currentlywritten is affected
by a force majeureor is substantiallymodified (except as agreedto by
Waucondain this Agreementand/or by a stipulation andlor settlement
agreementapprovedby Wauconda)in thepresentIPCB proceedings(IPCB
DocketNo. 05-55,05-58and05-59),thenthepartiesheretowill meetand
attemptto renegotiatein good faith thisAgreementin its entiretyin orderto
endeavor,to theextentthat it still maybe possible,to effect the goalsand
purposesofthis Agreement.

G. This Agreementshallbecomeeffectiveonly upon approvaland execution
hereofby all thepartiesheretoon orbeforeDecember21, 2004 andupon
the executionby Waucondaandall theappellantsin IPCB DocketNo. 05-
55 of a stipulationand/orsettlementagreementin thepresent[PCB appeal
providing for the withdrawal forthwith of said appeal and the objections
contained therein, which stipulation andlor settlementagreementshall
include, amongother things, the right of all of said appellantsin IPCB
DocketNo. 05-55 to enforcethis Agreement.Anything in this Agreementto
the contrarynotwithstanding,if all administrativeand/ortrial andappellate
courtappealson thesubjectNPDESp ermit arenot exhaustedwithin ten
(10) months of the date of this agreement,then, at the sole option of
Wauconda,Paragraph3(F) and 3(G) of this Agreementshallbeconsidered
null andvoid andofno effect.

H. This Agreementmay be executedin one’ or more identical counterparts,
which counterpartswhenaffixed together,shallconstituteoneandthesame
document.

IN WITNESSWHEREOF,thepartiesheretohave,pursuantto the authorityofthe
respectiveBoardsand/or CorporateAuthorities, causedthis Agreementto be executed,
attestedanddeliveredby its duly authorizedofficers asofthedatefirst mentionedabove.

VILLAGE OF LAKE BARRINGTON
amumicipal corporation,

By: ________________

Its Village President

ATTEST:

Its Village Clerk

.
-8-

VILLAGE OFWAUCONDA,
amumCii

ATTEST:

AUGUST 18, 1877



‘I.;

ATMT ~

Its \il”erk

TOWNSHIP OF CUBA

35708-1



CERTIFICATE OF SERVICE

It is hereby certified that true copies of the foregoing Stipulation were mailed, first
class, on January 10, 2005 to each of the following persons:

Dorothy M. Gunn
Bradley P. Halloran
Illinois Pollution Control Board
James R. Thompson Center
100 W. Randolph St., Suite 11-500
Chicago, IL 60601

Percy L. Angelo
Russell R. Eggert
Kevin G. Desharnais
Mayer, Brown, Rowe & Maw, LLP
190 S. LaSalle St.
Chicago, IL 60603

Albert Ettinger
Environmental Law and Policy Center
35 E. WackerDr., Suite 1300
Chicago, IL 60601

Rudolph Magna
Magna & Johnson
495 N. Riverside Dr., Suite 201
Gurnee, IL 60031
847-623-5277

Sanjay Kumar Sofat
James Allen Day
Division of Legal Counsel
Illinois Environmental Protection Agency
1021 North Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276

Bonnie L. Macfarlane
Bonnie Macfarlane, P.C.
106 W. State Rd.
P.O. Box 268
Island Lake, IL 60042

Jay J. Glenn
Attorney at Law
2275 Half Day Road
Suite 350
Bannockburn, IL 60015

JS!~
William D. Seith
Total Environmental Solutions, P.C.
631 E. Butterfield Rd., Suite 315
Lombard, IL 60148
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Exhibit B

Comparisonof IssuesRaised,IEPA PermitResponse
and Treatment by Stipulation and IGA

‘~ For the most part, commentsby membersof theResidentsGroup were very general. Mr. Jay Glenn, who is not a
petitioner but an attorneyfor thepetitioners,madeseveralcommentsas anindividual. Withoutaddressingwhether
Mr. Glenn’s individual commentsmaybeimputedto theResidentGroup,they areneverthelessincludedasResident
Groupcommentsin this compilationfor thesakeof completeness.

Note that much of Mr. Glenn’ssubmission,over 170 pages,involved reportingby theWaucondaSand& Gravel
SuperfundSite, presumablybecauseit hasa dischargeto the WaucondaWWTP. The relevanceof this information
to thepermit at handwasnever fully explained.Thepollutantassociatedwith theWaucondaSand& Gravel
SuperfundSiteis vinyl chloride. Thiscompoundhasbeentestedfor in theeffluent from theWaucondaWWTP, and
hasnot beendetected.

Referencesto IGA are to the sectionsof the IGA, which is attachedto, andincorporatedin, the Stipulation.
6 “Tr.” designatesreferencesto the IEPAProceedingTranscript. “R” designatesreferencesto the Record.
~ “Permit” referencesthepermitat issue. TheJEPADecisionis foundat R.2210et seq.and is cited “Decision.”

IssueRaisedBy Petitioners IEPA Permit Response Stipulation and IGA5

(LakeBarringtonandCuba
Townshipdesignatedas

“LB/CT.” SierraCluband
PrairieRiversNetwork

designatedas“SC/PR.” Slocum
LakeDrainageDistrict

designatedas“District” and
Petitionersin 5-59designatedas

“Residents”)4

1. PhosphorusRemoval.
Permit. Seee.g.
Decision7R.2211.

Dischargesof phosphorusand
nitrogenmaycontributeto water
quality standardviolations
regardingoffensiveconditions.
35 III. Adm. Code302.203.
LB/CT: Tr.61-73,73-76;R.249-
310, 1054-57,2l02~l3.6
SC/PR: Tr.151-54;R. 566-68,
1023-25,1793-95.
Residents: Tr.180-97;R.479-
80, 1069-70.

No net increasein
BOD5, TSSload.
Waucondawill design
for Total Nitrogen
Removal(“TNR”).
Partieswill seekfunding
for TNR. IGA(3)(A)(F).

StudyofDO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.
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IssueRaisedBy Petitioners IEPA Permit Response Stipulation and IGA

2.

~

FiddleCreekshowsevidence
that it is an ImpairedWaterway.
LakeBarringtonconsultant,
Huff andHuff, supplied
monitoringresultsshowingDO
violationsandnitratesplus
nitritesaboveIEPA use
impairmentlevels,
LB/CT: Tr.57-60,61-73,73-
76; R.249-310,441-44,470-78,
569-73,1054-57,2102-13.
SC/PR: Tr. 97-101;R.163-64,
566-68,1023-25,1793-95.
Residents:R.479-80,578-828,
1069-70.

PhosphorusRemoval.
Permit. Seee.g.Decision
R.2211.
DO limits added.
Studyof DO and
nutrientsin Fiddle Creek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.

No netincreasein
BOD5, TSSload.
Waucondawill design
for Total Nitrogen
Removal(“TNR”).
Partieswill seekfunding
for TNR. IGA(3)(A)(F).

~

3. Addednitrogen loadingupon

Fox Rivernot adequately
considered.Fox RiverDT22
into which FiddleCreek
dischargesis impairedfor
nitrogen,siltation,pathogens
andsuspendedsolids.
LB/CT: Tr.61-73,73-76;
R.249-310,470-78,569-73.
SC/PR: R.566-68,1793-95.

Studyof DO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.

No net increasein
BOD5/ TSSload.
Waucondawill design
forTNR andPartieswill
seekfundingfor TNR.
IGA(3)(A)(F).

4. Waterqualitystandardsfor
dissolvedoxygenarebeing
violatedbelowWauconda
outfall. LakeBarrington
consultantprovidedmonitoring
resultsshowingDO
exceedences.
LB/CT: Tr. 57-60,61-73,73-
76; R.249-310,470-78,569-73,
1054-57,2102-13.
SC/PR: Tr. 97-101,150-54;
R.566-68,1023-25,1793-95.
Residents:Tr.102-07.

DO limits added.DO
monitoringrequired.
Studyof DO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR at 2211.
PermitSpecialCondition
17.

BOD5 loadlimit held
constant.IGA(3)(A).
Aerationof effluent
required. IGA(3)(D).

B-2
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IssueRaisedBy Petitioners IEPA Permit Response Stipulation and IGA

Furtherdegradationof Fiddle
Creekandwetlandsdueto
excessivenitrogenin violation
of anti-degradation
requirements.
LB/CT: Tr. 57-60,61-73,73-
76; R.249-310,441-44,470-78,
569-73,1054-57,2102-13.
SC/PR: Tr. 97-101,151-54;
R.163-64,566-68,1023-25,
1793-95.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211.
StudyofDO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.

Nitrogenremovaldesign
required.Cooperationto
securefunding for
nitrogenremovaland
restorationof wetlands
andSlocumDrainage
Ditch. IGA(3)(F)(G).

Impacton wildlife andplant
speciesandknownthreatened
fish speciesin FiddleCreek.
LB/CT: Tr. 61-73,73-76;
R.470-78,1054-57,2102-13.
SC/PR: R.163-64.
Residents: R.479-82,1029,
1069-70.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211.
DO limits added.
Studyof DO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.

No net increasein
BOD5, TSS. Nitrogen
removaldesignrequired.
Cooperationto secure
funding for nitrogen
removalandrestoration
of wetlandsandSlocum
DrainageDitch.
IGA(3)(A)(F)(G).

Antidegradationassessment
inadequatein thatit wasbased
on September15, 1993 stream
surveywhich identifiedelevated
levelsof contaminantswhich
werenotevaluatedin
assessment.Conditionsnot
evaluatedasofNovember28,
1975 andimpactson pollutant
sensitiveandendangeredspecies
andpossiblealternativesnot
considered.Phosphorusand
nitrogenanalysisdeferred.
LB/CT: Tr. 57-60,61-73,73-
76; R.249-310,441-44,470-78,
569-73,1054-57,2102-13.
SC/PR: Tr. 97-101,151-54;
R.163-64,566-68,1023-25,
1793-95.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211.
DO limits added.
StudyofDO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.

No net increasein
BOD5, TSS. Nitrogen
removaldesignrequired.
Cooperationto secure
fundingfor nitrogen
removaland restoration
of wetlandsandSlocum
DrainageDitch.
IGA(3)(A)(F)(G).

.
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IssueRaisedBy Petitioners IEPA Permit Response Stipulation and IGA

8. Permitdoesnotrequire
Waucondato implement
industrialpretreatmentprogram.
Presenceof SuperfundSites.
LB/CT: R.569-73,1054-57.
SC/PR: R.163-64.
Residents:Tr.48-53,53-56,61-
73, 180-97;R.169,35 1-87,388-
421, 479-80,487-88,578-828,
1045, 1048-49,1069-70,1742,
1744-46.

Updatedannualindustrial
usersurveyrequiredso
thatneedfor pretreatment
programcanbe
reevaluated.Seee.g.
DecisionR.2211. Permit
SpecialCondition8.

Waucondawill adopt
pretreatmentordinance
andimplementprogram.
IGA(3)(C).
Waucondawill test
effluentfor full priority
pollutants,pathogensand
endocrinedisruptor
chemicalsfollowedby
monitoringwell testing
for detectedcompounds.
IGA(3)(E).

9.

~

Potentialimpactson private
wells.
LB/CT: Tr, 57-60,6 1-73;
R.146-47,231-39,44 1-44,470-
78, 569-73,1054-57.
Residents: Tr. 48-53, 180-97;
R.92-93,142-44,148-49,169,
479-80,578-828,1029, 1069-70,
1742.

.

Updatedannualindustrial
usersurveyrequiredso
that needfor pretreatment
programcanbe
reevaluated.Seee.g.
DecisionR.2211. Permit
SpecialCondition8.

Waucondawill test
effluent for full priority
pollutants,pathogensand
endocrinedisruptor
chemicalsfollowedby
monitoringwell testing
for detectedcompounds.
IGA(3)(E). Nitrogen
removaldesignrequired.
Cooperationto secure
funding for nitrogen
removalandrestoration
of wetlandsandSlocum
DrainageDitch.
IGA(3)(F)(G).
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IssueRaisedBy Petitioners IEPA Permit Response Stipulation and IGA

10. Allegedeffluent,bypassand
odorviolationsby Wauconda
anddistrustofWauconda
monitoring,
LB/CT: R.569-73.
Residents:Tr. 53-56,180-97;
R.351-87,388-421,479-80,486-
88, 499, 556-60,578-828,1045-
46, 1048-49,1069-70,1742,
1744-46.

.

Permit is for upgradeof
Waucondawwtp.
Updatedannualindustrial
usersurveyrequiredso
that needfor pretreatment
programcanbe
reevaluated.Special
Condition 8.

~

Waucondahasadopteda
pretreatmentordinance
andimplemented
program. IGA(3)(C).

Waucondawill test
effluentfor full priority
pollutants,pathogensand
endocrinedisruptor
chemicalsfollowedby
monitoringwell testing
for detectedcompounds.
Testresultswill be
sharedandparticipants
mayconductown testing.
IGA(3)(E).

11. Generalizedconcernsregarding
wetlands.
LB/CT: Tr. 57-60;R.231-39,
441-44,470-78.
Residents:Tr.48-52, 180-97;
R.20,52, 351-87,388-421,578-
828, 1069-70.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211.Studyof DO and
nutrients in FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.

No net increasein
BOD5, TSS. Nitrogen
removaldesignrequired.
Cooperationto secure
funding for nitrogen
removalandrestoration
of wetlandsandSlocum
DrainageDitch.
IGA(3)(A)(F)(G).

12. Stormwater/floodingimpacts
dueto excessivenutrients.
LB/CT: Tr.73-76;R.441-44,
470-78,569-73,1054-57.
District: Tr.110-15.
Residents: R.142-44,148-49,
479-80,1069-70.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211.

No net increasein
BOD5,TSS. Nitrogen
removaldesignrequired.
Cooperation to secure
funding for nitrogen
removalandrestoration
of wetlandsandSlocum
DrainageDitch.
IGA(3)(A)(F)(G).

B-S
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IssueRaisedBy Petitioners IEPA Permit Response Stipulation and IGA

13. Maintenanceof SlocumLake
DrainageDitch.
LB/CT: Tr.73-76;R.569-73.
District: Tr.1 10-15;R.437.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211. Studyof DO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Special
Condition 17.

.

No net increasein
BOD5, TSS. Nitrogen
removaldesignrequired.
Cooperationto secure
fundingfor nitrogen
removalandrestoration
of wetlandsandSlocum
DrainageDitch.
IGA3(A)(F)(G).

14.

~

15.
•

Waucondashouldbe requiredto
disinfecteffluent.
SC/PR: Tr.151-54,213;
R.163-64.
District: Tr. 110-15;R.247.
Residents: Tr. 48-53, 180-97;
R.20,52, 92-93,131, 142-44,
148-49,231-39, 169, 486-88,
497, 578-828,1744-46.

JEPAandWauconda
announcedthat
Waucondasoughtand
acceptedpermit
amendmentto disinfect
effluent.
R.1076-77,2215.

Effluentdisinfectionis
beingprovided.
IGA3(B).

Waucondadischargesto a
sensitiveareaof residences,
wetlands,forestpreserve
property,andriver access.
LB/CT: Tr. 57-60,441-44,470-
78, 569-73,1054-57.
SC/PR: R.163-64.
Residents:Tr. 180-97;R.92-93,
142-44,148-49,169, 35 1-88,
388-421,578-828,1742.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211.
Studyof DO and
nutrientsin FiddleCreek.
Possiblepermit
reopening.Seee.g.
DecisionR.2211. Permit
SpecialCondition 17.

No net increasein
BOD5, TSS. Nitrogen
removaldesignrequired.
Cooperationto secure
fundingfor nitrogen
removalandrestoration
of wetlandsandSlocum
DrainageDitch.
IGA(3)(A)(F)(G).
Effluentdisinfectionwill
beprovided. IGA3(B).
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IssueRaisedBy Petitioners IEPA Permit Response Stipulation and IGA

16. Proceduraldueprocessandbias.
Cross-examinationshould be
providedin IEPA Proceeding.
Insufficienttime to testify.

Residents:Tr. 180-97;R.169,
351-87,578-828,1742.

Waucondagiven the
option of answering
questions. [Questions
askedwerein fact
answered,andMr. Glenn
wasallowedto testify
beyondany time limits.
Seee.g.Tr. 26-27,37,
48-52,87-96,102-_,
117-18,148-50,150-54,
159-61,162-64,166-70,
184-85,190-91.] IEPA
followed hearingwith
questionsto Wauconda
whichwere answered.

Considerendto present
discharge.“Plug thePipe.”
Requiremergerwith a
neighboringutility,
LB/CT: R.569-73.
District: R.247.
Residents:Tr. 180-97;R.169,
556-60,578-828,1069-70,1742,
1744-46.

Phosphorusremoval.
Permit. Seee.g.Decision
R.2211. Studyof DO and
nutrientsin FiddleCreek.
Possiblepermit
reopening. See e.g.
DecisionR.2210. Permit
SpecialCondition17.

Nonet increasein
BOD5, TSS. Nitrogen
removaldesignrequired.
Cooperationto secure
fundingfor nitrogen
removal and restoration
ofwetlandsandSlocum
DrainageDitch.
IGA(3)(A)(F)(G). Effect
is to limit impact of
permitrevision.
Questionsregarding
legality of requestto end
thedischarge.

Fearof bypassto BangsLake
drain to SlocumLake.
Residents:Tr. 180-97;R.487-
88, 498, 556-60,578-828,1042-
43, 1048-49.

Bypassto BangsLakenot
possible.
DecisionR.2220.

Unpermitteddevelopmentin
Waucondaarea. IEPA must
requireWaucondato stop
approvingdevelopments.
Recklessexpansionin area.

ResidentsR.578-828,1042-42,
1048-49.

Beyondstatutory
authority.
DecisionR.2234-35,
2238,2239.
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S StateofIllinois )
) SS.

CountyofDuPage )

AFFIDAVIT

Kevin C. Richardson,beingduly swornon oath,deposesandsays:

1) I amaTrusteeof theVillage ofLakeBarringtonandhavebeenactivelyinvolved

in theVillage’s efforts relativeto theWaucondaNPDESpermit, its appealofthatpermit,andits

participationin an IntergovernmentalAgreement(“IGA”) with theVillage ofWaucondaand

CubaTownship.

2) UpontheAugust23, 2004 issuanceoftheamendedWaucondaNPDESpermit,

LakeBarringtonbelievedthat thepermit failedto addressanumberofimportantsubstantive

issueswhichcontinuedto beofconcernto theVillage. In additionto filing an appealofthat

permitwith thePollution ControlBoard,LakeBarrington continueddiscussionswith the

Village ofWaucondato try to resolveandsettlethoseissues.Thosediscussionstook placeover

severalmonthsandweresuccessfulin leadingto additionallimitations on andmonitoringofthe

Waucondadischargebeyondthosecontainedin theNPDESpermitunderappeal. Wauconda,

LakeBarringtonandCubaTownshipembodiedthoseagreementsin theIGA whichwas

executedDecember17, 2004andis attachedto theJointMotion to Realignand/orJoinPartiesas

ThirdPartyRespondentsandLeaveto Amend(“JointMotion”).

3) While settlementnegotiationsaregenerallynot subjectto disclosure,Lake

Barringtonsoughtto maximizepublic input into theIGA. An environmentalengineering

consultingfirm wasretainedto provideexperttechnicaladvice. Regularprogressreportswere

madeatthepublicly openportionsofthemonthly meetingsoftheLakeBarringtonVillage

Boardandan extensivePowerPointpresentationwasmadeto theVillage Boardandbroadcastto



thecommunityoverlocal cableaccessTV. While only governmentalbodiesorcorporations

maybepartiesto an intergovernmentalagreement,citizens,environmentalgroupsandother

governmentalentities(not aparty to theIGA) wereregularlyconsultedon theIGA andtheir

vie~vsintroducedinto settlementdeliberations.

4) Theallegationin theJointMotion thattheIGA wasarrivedat in “secret

negotiations”is simply notcorrect. Movant SlocumDrainageDistrictwasprovidedanearly

draftoftheIGA andinvitedto participatein discussions.It attendedtwo meetings(September

15, 2004andOctober7, 2004)andthendeclinedto participatefurther. Additionally, I had

numerouscommunicationswith JayGlenn,whorepresentedhimselfto bea leaderof aresident

groupandis currentlyrepresentingMovantResidentGroup. Mr. Glennindicatedthathis goal

wasto endtheWaucondadischargeinto FiddleCreekentirely. His shorthanddescriptionofthis

positionwasto “plug thepipe.” Hemadeit clearthat thenegotiationofmorestringentpermit

limitationswith Waucondawasanunacceptablealternativeto “plugging thepipe”. Underthese

circumstances,furthercommunicationwith Mr. Glennbecameunavailing. Copiesoftwo emails

widely circulatedby Mr. Glennareattachedandexpressthesamepositionshecommunicatedto

me in responseto my attemptsto elicit his constructiveinvolvementin theLakeBarrington

efforts. Theyalsostatehis view thatareadevelopmentshouldbehalteduntil his issueswere

resolved.(SeeemailsdatedSeptember2, 2004andDecember29, 2004).

5) TheIGA achievedwith Waucondaandattachedto theJointMotion meetsall of

thesubstantiveenvironmentalobjectivesofLakeBarringtonin thepublic proceedingsleadingup

to theNPDESpermit andin LakeBarrington’sappealofthatpermit. Mr. Glennneveridentified



anyenvironmentalobjectiveshedesiredin thepermit,beyondthosesoughtby LakeBarrington,

otherthanhis statementsregardingthetotal eliminationoftheWaucondadischargeinto Fiddle

Creek.

Furtheraffiant sayethnot.

Kevin C. Richardson
Subscribedandswornto

~1

beforemethis ,~~. dayof
Janu~ry,2005.

1~ICIATwEA~,
LATRESSA G. STAHLBERG
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