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BEFORE THE POLLUTI ON CONTROL BQARD

STATE OF ILLINO S

IN THE MATTER COF:

TI ERED APPROACH TO CORRECTI VE ACTI ON
OBJECTIVES (T.A.C. Q) NO. R97-012
35 ILL. ADM CODE 740

Hearing held, pursuant to Notice, on the 15th day
of January, 1997, at the hour of 10:00 a.m, at 201
Muni ci pal West, Seventh & Monroe Streets, Cty Council
Chanbers, Springfield, Illinois, before Kevin

Desharnai s, duly appointed Hearing O ficer.

TRANSCRI PT OF PROCEEDI NGS
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HEARI NG OFFI CER DESHARNAI S:  Good nor ni ng.
My nane is Kevin Desharnais and I'mthe hearing
officer for this proceeding entitled in the matter of
Ti ered Approach to Corrective Action Objectives or
T.ACO 35 IIlinois Adm nistrative Code, Part 742
And that's docketed before the Pollution Control Board
as R97-12.

Present today on behalf of the Pollution Control

Board are Board nenbers Marili MFawn.

M5. McFAVWN:  Good norni ng.

HEARI NG OFFI CER DESHARNAI S:  And Board nenber
Joseph Yi.

MR Yl: Good norning.

HEARI NG OFFI CER DESHARNAI S:  Board Assi st ant
Chuck Fei nen.

MR, FEI NEN: Good norni ng.

HEARI NG OFFI CER DESHARNAI S:  And a nenber of
the Board's Technical Unit, Anand Rao. A so K C
Poul os, who's anot her Board assi stant.

MS. POULOS: Good norni ng.

HEARI NG OFFI CER DESHARNAI S: W are al so
expecting two other Board nmenbers to attend, Dr.
Ronal d Fl emal and Kat hl een Hennessey. They have been

tied up on other business so far this nmorning. So
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hopefully they' Il be joining us |ater

Today's hearing will be governed by the Board's
procedural rules for regulatory proceedi ngs pursuant
to 35 Illinois Adm nistrative Code, 102.282. Al
i nformati on which is relevant and not privileged or
repetitious will be admtted. Additionally al
wi tnesses will be sworn and subject to cross
guesti oni ng.

Today is the first day of the second hearing in
this proceeding. The first hearing began on Decenber
2nd, 1996, and was continued on the record on Decenber
3rd and Decenber 10th. That hearing was for the
Agency's presentation of its proposal, questions for
Agency witnesses.

Pursuant to ny ruling at the end of the |ast
hearing, today's proceeding will actually begin with
by allowi ng foll ow up questions on questions 8 through
11 of the additional prefiled questions that were
submtted by the Illinois Petroleum Council on
Decenber 5th, 1996.

The main intent of today's hearing is to provide
an opportunity for witnesses for entities other than
the Agency to present their testinony.

The follow ng parties have submtted prefiled
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testinmony. Harry Walton submitted on behal f of the
II'linois State Chanber of Commerce. David R eser and
Roy Ball submitted on behalf of the Illinois Stee

G oup. Karen Lyons submtted on behalf of the
[I'linois Petroleum Council. John Watson and Linda
Huf f submtted by Gardner, Carton & Douglas. And
testimony of Raynond Reott submitted by Jenner &

Bl ock.

After addressing the issues remaining fromthe
| ast hearing, we will proceed through the prefiled
testinmony in that order, which is the order in which
it was received. Wth one exception, | recall that |
was told that Roy Ball will not be with us today, so
we will save his testinmony until the end.

MR, RIESER: Thank you very nuch.

HEARI NG OFFI CER DESHARNAI S:  Prefil ed
testinmony will be entered into the record as if read.
Wtnesses can read a summary of their testinony and
t hen shoul d be avail abl e for questioning.

We will begin questioning with any prefiled
guestions. | believe there are only three for Raynond
Reott and for Linda Huff.

During the questioning period if there's any

addi ti onal questions as followup, please raise your
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hand, wait for ne to acknow edge you. Wen you're
acknow edged, state your nane, the organization you
represent if any.

After all those witnesses have testified, there
wi |l be an opportunity for anyone else to present a
statenment. Anyone choosing to do so will be subject
to questi oning.

The Agency has al so requested that it be all owed
to present rebuttal testinmony. After everyone has had
an opportunity to present testinony, the Agency will
present its rebuttal testinony and the Agency will
t hen be subject to questioning.

| believe the Agency has a prelimnary matter they
wish to address at this tine.

M5. ROBINSON: That's correct. This is
Ki nberly Robinson with the Illinois EPA Assistant
Counsel. W filed yesterday to the service list, and
| have additional copies in the back al ong the back
row, of an Errata Sheet Nunber 2, and 1'd like to
submt that to the Board at this tine.

HEARI NG OFFI CER DESHARNAIS:  All right. Are
there any objections to this Errata Sheet Nunber 2 of
the Illinois Environmental Protection Agency being

adm tted?
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MR. RIESER: No objections, but will we have
an opportunity to question regarding the proposal ?

HEARI NG OFFI CER DESHARNAI S:  Yes, after.

MR RIESER. WII the Agency have testinony
regardi ng the proposal ?

M5. ROBINSON: There will be a summary of the
Errata Sheet Nunber 2 that M. King will do, and we
don't have any problemw th cross questions on what's
contained in Errata Nunber 2.

HEARI NG OFFI CER DESHARNAI S: Do you wi sh to
do that summary now or when the Agency presents its
rebuttal ?

M5. ROBINSON: If you wish we can do it now
or after the followup fromthe initial set of
heari ngs, whichever is best for everybody.

HEARI NG OFFI CER DESHARNAI S: | think we'l|l
save it for after the foll ow up, people have an
opportunity to review the errata sheet.

M5. ROBINSON: That will be fine.

HEARI NG OFFI CER DESHARNAI S:  kay, then this
Errata Sheet Nunber 2 will be admitted as Exhibit
Nurmber 11.

(Exhibit 11 was adnmitted.)

HEARI NG OFFI CER DESHARNAI S:  Okay, we will

CAPI TOL REPORTI NG SERVI CE, | NC.
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then turn to any remaining foll ow up questions on the
prefiled questions, the additional prefiled questions
subm tted on Decenber 5th.

MR, RIESER: Thank you very nuch. David
Ri eser, Ross & Hardies, on behalf of the Illinois
Petrol eum Council and the Illinois Steel G oup

I've been able to refine nmy questions just down to
basically two areas to follow up on things that we had
di scussed at the | ast hearing.

The first one, 1'mgoing to read the origina
guestion because | don't think we got to a fina
answer. And | don't renmenber which, | think this was
nunber 8. This was nunber 8.

If the Agency used USEPA Heal th Based Levels from
the SSL for deriving Tier 1 soil renediation
obj ectives for contam nants which do not have an MCL,
and identified those values in the newy added
Appendi x C Table F, should not those sane val ues be
used in this table, that being Table B

And there was sone di scussion fromthe Agency
about it was a State decision, and | kept asking why,
and | never felt like I got a real final answer on why
you couldn't use those val ues that had been used for

preparing the Tier 1 values, Tier 1 nunbers.
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DR HORNSHAW | started to answer that
gquestion at the first hearing. There nmay have been
some confusion. 1'mgoing to recap sonme of it and
then provide a little bit nore.

VWhen we first started along this line of
guestioning, | explained that we tried to be as
consistent with USEPA's soil screening | evel guidance
in Tier 1 as possible.

And ny testinony goes into sone description of
where we mai ntai ned consi stency and where we had to
deviate from USEPA. In this particular case we tried
to maintain consistency with the Health Based Levels
t hat USEPA used for groundwater as the value to plug
into calculations to back calculate to a soil nunber.

W deliberately chose those nunbers so that our
tabl e woul d | ook as much as possible |ike USEPA' s
table that is used around the country.

USEPA derived their table using | guess, quote,
unquot e, national soil which they derived fromrea
soil data froma lot of places around the country, and
then a whole lot of nodeling runs with those different
soil types to cone up with a consensus soil | guess
woul d be the best way to put it, and then used that

consensus run along with sone statistics on the data
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to come up with a dilution factor which was
appropriate for the whole country basically, and
actually it's probably protective of 90 or 95 percent
of the country.

And they al so used maxi mum contani nant |levels if
they were available, in other words, nationw de
drinki ng water standards which are repeated in the
[1'linois drinking water standard or groundwater
standards al so.

VWere those standards are not available for the
other chem cals in the soil screening guidance, they
devel oped what they called Health Based Level s which
were either for carcinogens, the one in one mllion
ri sk I evel using standard assunptions for drinking
water over a lifetime, or for noncarcinogens a Health
Based Level which is equal to a hazard index of one.

The Heal th Based Level for noncarcinogens is
different for the health advisory or different from
t he heal th advi sory which woul d be cal cul ated usi ng
Part 620 Subpart F, health advisories, in that the
heal th advisories at the state | evel incorporate
what's called a relative source contribution term
which is designed to account for all other sources of

exposure to a chem cal during the day other than
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drinking water, and the default value is 20 percent.
This was all argued out and di scussed and agreed upon
in the groundwater standards rule making back in '87
or '89, whenever that was.

MR, RIESER:  Probably both.

DR. HORNSHAW  Probably both. But we
del i berately chose not to use the state's health
advi sory approach in Tier 1 to maintain consistency
wi t h USEPA

Once we got to Tier 2 we decided Tier 2 was

supposed to be Illinois specific. 1In other words,
you' re supposed to use Illinois soil instead of
national soil or nationw de soil, whatever, and we
thought it's appropriate to use Illinois groundwater

criteria and standards and health advisories. That's
why we specify in the | anguage of Tier 2 the default
value for GMbj is either the groundwater standard or
the health advisory to be determ ned according to how
you do things in Part 620.

MR, RIESER: Most of -- I'msorry. O her
default values that are used in Tier 2 are al so drawn
fromthe SSL's, isn't that correct?

DR HORNSHAW Sonme are, and sone are

site-specific.
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MR, RIESER: Right. But when you use default
values with respect to soil factors that aren't
otherwi se allowed to be neasured, aren't alnost all of
t hose derived fromthe SSL?

DR HORNSHAW  Correct.

MR RIESER So --

DR. HORNSHAW Could I clarify alittle bit?
And John, you may need to help ne on this. | think
part of the reasoning behind specifying sonme of the
defaults in Tier 2 is because it would require a | ot
of effort to generate the nunmber, and the nunber
itself doesn't nean a whole lot, it doesn't have a
great influence on the final val ue cal cul at ed.
think it's still available for people to go out and do
that, but we specify the value so that they don't
spend a | ot of noney for very little difference in the
final cleanup nunber.

MR, RIESER. Sure. And you sel ected default
val ues based on the literature that the USEPA had
reviewed in devel oping their SSL table?

DR HORNSHAW Ri ght .

MR, RIESER. They've done a lot of work in
doing that and it saved a lot of work in preparing

this table.
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DR. HORNSHAW And we appreciated it.

MR RIESER Right. So that there are nmany
factors other than the fact -- many other factors that
go into the Tier 2 fornulas other than those that are
measured in site-specific fashion, which al so cone
fromthis national standard, correct?

DR HORNSHAW  Correct.

MR RIESER: And | guess | still don't see
the reason for having the Illinois values being used
when you determine that the Tier 1 level, that they
were protective enough, appropriate enough on a Health
Based Level to use the SSL nunbers.

DR. HORNSHAW | guess two parts to the
answer. One, it was just a policy decision on our
part, but beyond that we decided that it would
probably be nore appropriate in Tier 2 -- well,
actually that we could accept the USEPA's nunbers in
Tier 1, even though they didn't include a relative
source contribution termfor the noncarci nogens
because of all the other conservatisns built into Tier
1, it was a -- the Tier 1 nunber was a nunber we could
live with.

But once you get the site-specific data, then it

probably is nore appropriate to use Illinois specific
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groundwater criteria.

MR RIESER: | understand, thank you.

The next question | want to follow up on today
involved the infiltration rate. | had discussion with
M. Sherrill | believe regarding the infiltration
rate, which I don't want to repeat here

I guess ny only question is whether a -- you can
use a val ue based on neasurenent, site eval uation and
site-specific neasurenment for infiltration rate, for
the infiltration rate at the Tier 3 |level?

MR SHERRILL: Yes, you could.

MR, RIESER: Thank you. And ny fina
guestion -- that was ny final question, thank you.

HEARI NG OFFI CER DESHARNAI S:  Does t hat
conclude the followup fromthe | ast hearing?

MR RIESER It does.

HEARI NG OFFI CER DESHARNAI S:  Then we wil |
nmove on to the prefiled testinmony of other witnesses
for this hearing.

M5. ROBINSON: Did you want to go through
Errata Nunmber 2 or do you want to wait on that until
after?

HEARI NG OFFI CER DESHARNAI S:  Yeah, | believe

we'll wait on that so that people have an opportunity
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toreviewit. And we'll do that at the sanme tinme the
Agency does its rebuttal.

MR, RIESER: Could we go off the record
briefly?

HEARI NG OFFI CER DESHARNAI S:  Certainly.

(OFf the record discussion.)

HEARI NG OFFI CER DESHARNAI S: W'l |l go back on
the record. W' re noving on to the prefiled questions
fromother parties. And we're beginning with the
testimony of Harry Walton.

M5. ROSEN: Good afternoon, |'m Witney Rosen
-- or good norning, Witney Rosen fromthe Illinois
Envi ronnental Regulatory Goup, and with ne today is
M. Harry Walton and he will be presenting his
testinmony. Wuld you please mark this.

HEARI NG OFFI CER DESHARNAI S:  Hopeful 'y you
have a copy for the court reporter. Any objection to
having the prefiled testinmony admtted as an exhibit?

(No response.)

M5. ROSEN M. Walton, do you recognize this

docunent ?
(The wi tness was sworn.)
M5. ROSEN: Do you recogni ze that docunent ?

MR WALTON: Yes.
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M5. ROSEN:  Could you please identify it for
the --

MR, VWALTON: This is ny testinony offered in
regard to 97-12.

M5. ROSEN: And is it a true and accurate
copy of the docunment which we subnmitted to the Board?

MR WALTON.  Yes.

M5. ROSEN: kay. Now | ask that you pl ease
mark this as an exhibit.

HEARI NG OFFI CER DESHARNAI S:  Thank you. The
testinmony will be marked as Exhibit Nunber 12.

(Exhi bit Number 12 was marked for

identification.)

HEARI NG OFFI CER DESHARNAI'S:  And now i s there

any objection to this testinmony being admtted?

M5. ROBINSON: The Agency has no objection.

HEARI NG OFFI CER DESHARNAI S:  Ckay. The
testinmony is admtted as Exhibit 12.

(Exhi bit Number 12 was admitted.)

M5. ROSEN:  Thank you.

MR WALTON: My nane is Harry Walton, G oup
Leader for Environnental Ri sk Managenent, Illinois
Power Conmpany, and | represent the Illinois State

Chanber on the Advisory Committee for this issue and
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represent the Illinois Manufacturer's Association on
the Advisory Committee in regard to underground tanks.
I"mchairman of the Illinois Environnmental Regul atory
G oup's Corrective Action Wrk G oup.

I have a lot of years experience in remediation in
I[Ilinois, as well as various issues in the devel opnent
of the G oundwater Act and G oundwater Standards.

In regards to Brownfield, |I participated on behalf
of the State Chanber in devel opment of |egislation
and have a good understandi ng of the scope of the
Brownfield legislation, its intent and goals, and what
was it trying to acconplish

One of the main goals of this legislation was to
change the remedial culture in Illinois, renediate
situations and sites where there's a clear risk. The
Brownfield legislation as | said earlier created the
Site Renediati on Advisory Conmttee, and it consisted
of menmbers of various associations that are very
active in this issue and in a business regard to
bankers and such

Al so several groups came forward to provide
techni cal input, experiences, in crafting the best
docunment available in a consensus manner with the

Agency. The Illinois Mne Regulatory Goup, the
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[1'linois Petrol eum Council provide a | ot of support
and insight in this rul emaking.

Thi s rul emaki ng benefited greatly by a previous
exercise in regard to 732, the devel opnent of the
Subdocket B, | don't know what the process was called
back then, | guess it's called T.A.C.O now, the risk
based corrective action based on ASTM approach. This
previ ous experience served as a basis for the Agency
and the advisory group to enbark on devel opi ng these
regul ati ons.

Many of the issues that have to be addressed in
this rul emaki ng were defined and we have a weal th of
i nformati on through our previous experience. And this
led to allow the various parties to really focus on
t hose issues that were inportant.

And the primary issue was the risk has three
parts; a source, a pathway, and a receptor. |f one of
those things is mssing there's no risk. So the
regul ation was crafted to really focus on true risk
and utilize limted resources.

I only want to focus on two issues, and the
primary one is Subpart C. Throughout the process it
becane evident there were many site situations and

such that was just basically commobn sense. You didn't
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need to go through a formal risk assessnent or even a
Tier 1, Tier 2 or Tier 3, you know. You needed to
have the ability on sonme -- in sone cases to address a
sinmple risk nmodel. If you had a source and a pat hway,
but no receptor, it's not a problem |If you had a
source and a receptor, but no pathway, it's not a
probl em

So we wanted to allow this opportunity to all ow
the regul ated communities to really focus its energies
at those sites for which there were problens.

Initially the Agency enbodi ed this concept in Tier
3 in what they called their conmon sense aspect of
devel opnent of risk objectives.

I think throughout the previous record there have
been sone indication that Tier 3 is this big bugaboo,
very conplicated and very rigorous risk process. Tier
3 can be anything froma very sinplistic risk
assessnment to a full blown Super Fund assessment.

But the advisory commttee felt that there had to
be an opportunity early on that the entire regul at ed
community coul d understand that the sinplistic conmon
sense risk assessnment coul d occur very early in the
process.

As | said earlier, the Agency's initial proposa
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did not include this up front, but through the
consensus buil ding process we reached consensus with
the Agency and all the various parties that it was an
appropriate thing to do.

But again Subpart Cis a very rigorous
prescriptive process. You have to have a clear
under st andi ng of the three-di nensi onal aspects of the
source. Your source has to be controlled or renoved.
You have to have clear definition of pathways,
receptors, and you have to neet some very prescriptive
criteria, that these criteria provide physica
barriers between the pathway and receptors.

Agai n Subpart C should be viewed as equivalent to
a Tier 1 solution, a Tier 2 solution or a Tier 3
solution. |It's equally protective, and as | stated in
my witten testinmony, in some cases it would be nore
conservative in providing protection to receptors.

You' ve renoved the risk, and over tinme even though
it -- the groundwater, the groundwater and soi
systens are dynam c concentrations that will dimnish
over tinme, and potential for risk as time goes al ong
wi || decrease.

You' ve taken out what | call the good gooey stuff

and the remaining material would be contam nated
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media. | hate standing up, | can't do anything with
nmy feet.

Anyway, so and the final issue | want to address
is 620 regulations. 620 regulations were crafted on a
general basis for protection of use of groundwaters
t hroughout the state of Illinois. And this againis a
very general set of criteria. And it is where the
groundwat er would be utilized and there would be a
receptor utilizing that groundwater.

But under 742 we're devel opi ng anot her set of
nunbers that are nore appropriate, nore realistic and
in many cases are nore protective. Those are based
upon actual site conditions, based upon actua
hydr ogeol ogi ¢ situations, and the presence or |ack of
receptors and users of that groundwater.

And in conclusion | appreciate the opportunity to
participate in this devel opnment record and this
proceeding and will be happy to respond to questions.

M5. McFAVWN.  Thank you, M. Walton.

HEARI NG OFFI CER DESHARNAI S:  Are there any
questions for M. Walton?

M5. ROBINSON: The Agency has no questions.

MR WALTON: That's not fair.

M5. MFAWN. Well, that's noted on the

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ITLLINO S 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

22

record. You could have had a seat, M. Walton, and

t hat woul d have been fine. | would just like to say
that | have revi ewed your prefiled testinony and

find it to represent the views you have spoken about
just now and previously in this record and | thank you
for it.

HEARI NG OFFI CER DESHARNAI S: kay, t hat
concludes the prefiled testinony of M. Walton. |
woul d just note during M. Walton's testinony we were
joined by Board Menber Dr. Ronald Flemal, and also his
attorney assistant Audrey Lozuk-Law ess who's seat ed
in the back of the room

The next prefiled testinony that was recei ved was

received fromthe Illinois Steel Goup. M. R eser
did you want to hold your testinmony until M. Ball is
present ?

MR, RIESER: Wy don't we do that. Thank
you.

HEARI NG OFFI CER DESHARNAI S:  kay. The next
prefiled testinony that was received on behal f of the
[Ilinois Petrol eum Council, the testinony of Karen
Lyons.

MR R ESER Is it okay if Mss Lyons

testifies fromthe tabl e?
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HEARI NG OFFI CER DESHARNAI S:  Certainly.

MR, RIESER. There are additional copies of
M ss Lyon's testinmony here if anyone doesn't have
them And Mss Lyons -- will the court reporter swear
the witness.

(The wi tness was sworn.)

MR, RIESER: M ss Lyons' testinmony was
prefiled and 1'd like to have the prefiled testinony
marked as Exhibit 13 | believe.

HEARI NG OFFI CER DESHARNAI' S:  That's correct.

(Exhi bit Nunmber 13 was marked for
identification.)

MR, Rl ESER: M ss Lyons, |'mgoing to show
you a copy of your testinony which has been marked as
Exhi bit 13, and ask you if this is a true and accurate
copy of the testinony that we filed and prepared?

M5. LYONS: Yes, it is.

MR RIESER 1'd like this exhibit entered.

HEARI NG OFFI CER DESHARNAI S:  Are there any
obj ecti ons?

(No Response.)

HEARI NG OFFI CER DESHARNAI S: The testinony of

-- prefiled testinony of the Illinois Petrol eum

Council, testinony of Karen Lyons is admtted as
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Exhi bit Number 13.
(Exhi bit Number 13 was admitted.)

MR RIESER And M ss Lyons has a sunmary of
her testinmony which she'd Iike to read at this tine.

M5. LYONS: Good norning. My name is Karen
Lyons and |I'm a hydrogeol ogist with Shell G| Products
Conmpany in QGak Brook, Illinois. As a hydrogeol ogist |
provi de technical support to Shell environnenta
engi neers responsible for petroleumrel ease sites in
several mdcontinent states. | have brought with ne
my curriculumvitae that I will submit as an exhibit
at this tine.

MR, RIESER. Do you want nme to have this
i ntroduced as an exhibit right now, or should we wait
until she's done? She has sonme other articles.

HEARI NG OFFI CER DESHARNAI S: Wiy don't we
admit all of themat the sane tine.

MR R ESER. Ckay, thank you.

M5. LYONS: | amhere today to represent the
menber conpanies of the Illinois Petrol eum Counci l
These conpani es have worked toward t he goal of
adopting risk-based corrective action principles in
state corrective action prograns.

To begin, we would |like to commend the Agency for
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their effort and conmtnent to integrating risk-based
concepts into their current proposal, and we woul d
encour age the adoption by the Board.

Each of the I PC nmenber conpani es have parti ci pated
in the devel opnment of RBCA progranms in nany states.

W believe that the key principles of |EPA s prograns
conpare favorably with other states.

VWil e we woul d encourage the Board approval of the
proposal, we have identified three issues in our
prefiled testinmony which we believe need further
clarification.

Specifically vapor transport fromsoils to
encl osed space, use of direct neasurenent of
contam nated medi a, and presunption within the
excl usi on of pat hways.

First -- 1 would like to sunmari ze these issues at
this tine.

First, as stated in our prefiled testinony, it is
our experience that for a wide range of petrol eum
spills and | eaks from underground storage tanks, the
presence of indoor vapors is nost closely linked with
the mgration of liquid gasoline directly into
encl osed spaces. This energency situation currently

deserves and receives i medi ate attenti on under
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exi sting regul ations.

In the absence of |iquid phase gasoline, gasoline
vapors may defuse through porous soils. However,
currently avail abl e nodels for vapor diffusion in
soils often predict presence of vapors where none are
det ect ed.

As discussed in the prefiled testinony,
cooperative research and efforts through APl, the
Anerican PetroleumlInstitute, and PERF, Petrol eum
Envi ronnental Research Forum rmay further our
under st andi ng of the transport of vapors into encl osed
spaces.

Early results of this work are very encouragi ng,
denonstrating that for gasoline vapor constituents,
the attenuati on of vapor concentrations is nmuch nore
rapi d than what woul d be predicted solely on the basis
of diffusion. Thi s observation supports the plan of
action proposed in the 742 regul ati ons.

Second, one of the fundanmental assunptions within
a risk-based net hodol ogy is that exposure to chemcals
must occur for a potential problemto exist.

| PEA has certainly endorsed this concept in their
proposal by offering specific criteria for pathway

excl usi on and proposing the use of institutiona
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controls to prevent potential exposure.

For an exposure to occur, it must be denonstrated
that chemicals of concern are present in a source area
and are transported to a receptor along an exposure
pat hway.

Denonstration of this transport can be nmade with
nodel s, but such a verification may al so be nade using
site measurenments for the presence of the chem ca
al ong the transport pathway. In sone cases, actua
site data may prove nore reliable than the results of
t he nodel scenario.

In our prefiled testinony we have provided two
exanpl es where site data can be used to make this
denonstrati on.

Because of features inherent to the nodels that do
not account for certain attenuation nechanisns, it
woul d not be surprising to find that actua
groundwat er neasurenents may denonstrate | ess inpact
to the groundwater than the nodels mght predict.

For this reason we would pronote the use of
readily attainable field data, that is actua
concentrations observed during periodic nonitoring
events.

McAl lister and Chiang in their 1994 paper
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recommend that "evaluation of plune characteristics
over time will reliably determine if contam nant
mgration is limted or prevented by natural

phenonena. In other words, historic groundwater
nmoni tori ng data should be used to detern ne whet her
the plume will ever migrate to the point of human
exposur e.

Qur second exanpl e focused on the devel opment of a
site-specific first order attenuation constant,
| anbda, used in our equation R26 from "neasured
groundwat er data"

McAl lister in 1996 denonstrates how t he steady
state anal ytical solution for groundwater transport
and attenuation of contami nants presented in R26 when
properly applied can provide reasonabl e estimates of
t he contam nant plune extent and can be used to
determ ne site-specific first order attenuation rate
constants.

Thi s paper establishes specific procedures for
calibration of the nodel with nonitoring data al ong
the primary flow path to deterni ne these Landa val ues.

| have brought copies of both these technica
papers that | have referenced to submt as exhibits at

this tinme.
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Finally, our testinony provides a technica
justification for those presunptions stated within
Subpart C for exclusion of pathways.

The presunption that chem cals nmust be found above
screening level concentrations within three feet of
the soil surface for the surficial soil exposure
pathway to apply is based on information in the
ASTM E 1739-95 Cui de

Thi s pathway exclusion is not without restriction
Institutional controls are required on such a site so
that chemi cals at greater depths are not brought to
the surface at a |l ater date, through excavation, for
i nstance.

Simlarly the definition of a sufficiently thick
| ayer of soil for the basis of vapor transport pathway
exclusion is drawn from ASTM E 1739-95 Guide, and is
taken as three nmeters, or approximately ten feet.

This pathway elimnation is also not without
restriction; caveats are required so that the vapor
di ffusion will not bypass the |ayer of soil, through
sewer utility lines, et cetera, and institutiona
controls are required on such a site so that chemcals
at greater depths again are not brought to shall ower

depth at a later date.
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Thank you for the opportunity to testify before
the Board on these issues. As | stated previously, we
urge the Board to adopt this rule. If you have any
guestions at this tine, |I'd be happy to answer them

HEARI NG OFFI CER DESHARNAI S:  Are there any
questions for Mss Lyons?

M5. ROBINSON: The Agency has no questions.

HEARI NG OFFI CER DESHARNAI S:  Are there any
ot her questions?

(No response.)

HEARI NG OFFI CER DESHARNAI S: M. Rieser, did
you want to admt those exhibits?

MR RIESER Yes, we have three itens that
M ss Lyons di scussed in her testinony. Her CV, an
article by PM MAllister & C Y. Chiang, and a second
article by McAllister. Should we adnmt themas G oup
Exhi bit 14, or do you want them as separate exhibits?

HEARI NG OFFI CER DESHARNAI S:  Actual ly coul d
we admt them as attachnents to the prefiled
testi mony?

MR RIESER. Certainly, we can do that. One
itemon the CV, the CV references two articles where
the principal author is a K A Kurkjy, and I want to

confirmthat's Mss Lyons' mai den nane.
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M5. LYONS: That is.

MR, RIESER: Thank you. Additional copies of
the CV and the articles are available at the -- up at
the front of the roomif anyone el se wants them and
"Il present these to you as part of the attachnents,
M. Hearing Oficer. Thank you.

HEARI NG OFFI CER DESHARNAI S:  Are there any
objections to the admi ssion of the curriculumvitae of
Karen Lyons, an article entitled Practical Approach To
Eval uati ng Natural Attenuation of Contaninants in
G oundwater by PP.M MAllister and C. J. Chiang, or an
article entitled Application of Screening Mdel
Approaches for Eval uation of BETX Natural Attenuation
In Groundwat er by Paul MAllister?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Seei ng no
objections, these will be adnmitted as Attachnments A, B
and C respectively to the prefiled testinmony of Karen
Lyons, Exhibit 13.

The next prefiled testinony that was received by
the Board was received fromJohn Watson and Li nda Huff
submtted by Gardner, Carton & Douglas. M. Watson.

MR, WATSON: Thank you. Good nor ni ng.

M5. McFAVWN: Good norni ng.
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MR, WATSON: This norning | would like to
of fer testinmony that | have prepared on behalf of the
-- what we have terned the Site Renedi ati on Program
Coalition, which is a coalition of clients including
B. F. Goodrich Company, Comonweal th Edi son Conpany,
Hydrosol, Inc., INX International |Ink Conpany,
Northern Illinois Gas Company, WIIliam Wigley Jr.
Company, and Wodward Gover nor Conpany.

My testinmony today that | would like to offer into
evi dence includes four pages of testinmony plus an
attachment, which is the testinony that was -- that |
subm tted on behalf of the Site Remedi ati on Program
Coalition in the R97-11 proceedi ng, which al so
i ncl uded as Exhibit 1, Addendum Number 1, which is the
Super Fund menorandum of agreenent between the
II1'linois Environnental Protection Agency and the
United States Environmental Protection Agency Region
5.

HEARI NG OFFI CER DESHARNAI S:  Woul d the court
reporter swear the wtness?
(The wi tness was sworn.)
HEARI NG OFFI CER DESHARNAI S: M. Watson, did
you wi sh to submit your prefiled testinony as an

exhi bit?
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MR WATSON:  Yes, | did. And | would like to
state on the record that the docunent that |'m
offering today by testinmony is a true and accurate
copy of the testinony, including the exhibits, as |
have previously described. And will you mark this for
me, please.

HEARI NG OFFI CER DESHARNAI S:  Prefil ed
testinmony of Gardner, Carton & Douglas, the testinony
of John Watson will be marked as Exhibit 14. The
testinmony includes two attachnments, Attachment A being
the testinony submtted by M. Watson in R97-11, and
Attachment B being the Super Fund nenorandum agr eenent
between the Illinois Environnental Protection Agency
and United States Environnental Protection Agency
Regi on 5.

Are there any objections to the adm ssion of this
testi mony?

M5. ROBINSON: No objection.

HEARI NG OFFI CER DESHARNAI S:  The testi nony
will be admtted as Exhibit 14.

(Exhibit 14 was adnmitted.)

MR, WATSON: Thank you. [I'd like to just

sumari ze very briefly ny testinony, and what | have

set forth in the docunent, that is being introduced
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into evidence is a statement regarding what the Site
Renedi ati on Program Coal ition believes to be the two
fundanental el enments which we believe that the Part
742 rules nust reflect in order to be consistent with
the statutory intent of the |egislation.

First, we believe that the regul ati ons nust
legitimately provide nethodol ogies to define
renedi ati on objectives consistent with the risk posed
by a site as represented by the existing and future
uses of which that site is intended to be put.

As Ms. Huff, Linda Huff will describe in her
testimony, we believe that there are a nunber of
significant issues that are outstanding with respect
to the risk issues in order to insure that the
regul ati ons again are consistent with the statutory
directive as it relates to risk-based renediation
obj ecti ves.

Second, we believe that in order for this program
to be effective, in order for Part 740, the Site
Renedi ati on Programrules to be effective, that the
nmet hodol ogi es and t he cl eanups that have been
identified and undertaken pursuant to Part 742 and the
est abl i shed ri sk-based cl eanup standards nust be

recogni zed by Illinois EPA and ot her agencies invol ved
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inthe regulation of sites in Illinois as protective
of human heal th and the environnent, and consi stent
with the requirenents for the cl eanup of contam nated
properties in Illinois.

It is our understanding that the Part 742 rules
are intended to apply to renediation of sites in
I[Ilinois across Illinois EPA' s renedi al prograns, and
that would include the renediati on of RCRA corrective
action sites as well as sites being renediated
pursuant to the Illinois Super Fund program

It is also our understanding that Illinois EPA has
di scussed it's Part 742 rules with the USEPA. They've
di scussed the risk-based approaches and assunptions
that are inherent and fundamental to the establishnent
of remedi ati on objectives under the Part 742 rul es.

And it is also our understanding that EPA
under st ands that USEPA has acknow edged the
appropri ateness of these standards for the cl eanups of
sites in Illinois consistent with the nmenorandum of
under st andi ng or the menorandum of agreenent between
II'linois EPA and USEPA, and of course the limtations
of that agreement.

W believe again that this concept is critical and

t hese recognitions and understanding are critical to
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the ability of parties to obtain the necessary
certainty that is needed to fully utilize Part 742
rul es.

Wth that | will be happy to answer any questions
if the Agency has any at this tinme.

M5. ROBINSON: W have no questions at this

MR, WATSON: Thank you.

HEARI NG OFFI CER DESHARNAI S:  Are there any
guestions fromany other parties for M. Watson?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Thank you, M.
Wat son.

MR, WATSON: Thank you. Next we'd like to
offer the testinony of Linda L. Huff in these
proceedings. Unlike M. Walton, Mss Huff would |ike
to stand to present her testinony.

HEARI NG OFFI CER DESHARNAI S:  Woul d the court
reporter please swear the w tness.

(The wi tness was sworn.)

MR WATSON: Would you like to mark this as
an exhibit.

HEARI NG OFFI CER DESHARNAI S:  Prefil ed

testinmony of Linda L. Huff will be nmarked as Exhibit
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15.
(Exhi bit Number 15 was marked for
identification.)

MR WATSON: Ms. Huff, 1'm showi ng you what
has been marked as Exhibit 15, a docunment entitled
testinmony of Linda Huff. Wuld you take a | ook at
that, please. Wat is that docunent?

M5. HUFF: This is ny testinony.

MR WATSON: That was prepared for this
pr oceedi ng?

M5. HUFF: Correct.

MR WATSON: Could you just for the record
descri be the contents of the docunent including the
exhibits that are attached.

M5. HUFF: This docunment contains witten
testinmony and then |I have submitted al so severa
attachnments. Attachnent Ais ny resume. B is sone
specific risk assessment experience. Attachment Cis
arseni c concentrations in soils. Attachment Dis
background | evel s and cl eanup objectives using arsenic
as an exanple. Attachnent E is soil pH
characteristics. Attachment F is an excerpt fromthe
USEPA Soil Screeni ng Qui dance docunent. And Gis the

ASTM di scussi on of acceptable risk.
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MR WATSON:  |s that docunent a true and
accurate copy of your testinony, including the
exhibits that were prepared for this proceedi ng?

MS. HUFF: Yes, they are.

MR WATSON: We ask that the Exhibit 15, the
testinmony of Linda L. Huff be introduced into the
record in this proceedi ng.

HEARI NG OFFI CER DESHARNAI S:  Are there any
objections to the adm ssion of this?

M5. ROBINSON: No objection.

HEARI NG OFFI CER DESHARNAI S:  Okay. Wuld
there be any objection to having Exhibits C through G
mar ked as a separate exhibit?

MR WATSON:  No, that woul d be fine.

HEARI NG OFFI CER DESHARNAI S:  Then t he
testinmony of Linda L. Huff with Attachments A and B
which his her -- attachment A being her resuneg,
attachment B a list of risk assessnment experience will
be marked as Exhibit 15.

And the attachnment C, which is arsenic
concentrations in soil, attachnent D, which is
entitled background | evel s and cl eanup objectives
using arseni c as an exanple, attachnment E entitled

soi|l pH characteristics, attachment F which discusses
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the effect of pH upon netal nobility or solubility,
and attachnent G an article entitled Ri sk D scussion
as Presented in ASTM E 1729-95, Standard Cuide for
Ri sk-Based Corrective Action Applied at Petrol eum
Rel ease Sites, will be nmarked as Exhibit 16.
(Exhi bit Number 16 was marked for
identification.)
(Exhi bits Nunmber 15 and 16 were
adm tted.)

MR WATSON: Thank you. Wth that Mss Huff
would Iike to offer some summary comments on her
testi nmony.

MS. HUFF: Good norning. It's a pleasure to
be here, and I would Iike to acknow edge that the
overal |l process of the Part 742 has really been a very
interesting one, and that really |I'm here today
because of trying to apply, you know, different forns
of these regul ations.

There are certain areas that | felt were inportant
to be discussed and considered before the final rules
were made. And really what 1'd Iike to do today is
just focus on three of the issues that are in ny
testi nmony.

The first one really relates to area background.
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And that is an issue that | think has inportant

resi dential devel opment inplications. W suggested

usi ng background ranges established by the Illinois

EPA for berylliumand arsenic because the background
tabl e indicated | evel s above Tier 1

Now, we recognize that the |ead value of -- the
hi ghest | ead value of 647 mlligranms per kil ogram may
not be representative of naturally occurring
conditions, but w thout having the database, a set
accessible I wouldn't know what the next highest
nunber per se would be to recomend for a background
range.

But | think that the variation in background for
arseni ¢ and beryllium you probably could assune those
are naturally occurring levels, and we would really
advocat e usi ng the maxi mum val ue of that range for
each paraneter.

O herwise we're really restricting the potenti al
for residential developnent. And where | see this as
an issue is that people who want to have the conplete
signoff letter fromEPA will do a priority blueprint
and they will find arsenic, and that will not be
attributed really to their condition, but actually it

woul d just be naturally occurring. And they will be
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in a situation where they' Il either require a Tier 3
or they may not be actually even able -- with a Tier 3
anal ysis be able to justify a particular |evel of
arsenic or beryllium

So froma working point of viewit just seens that
we shoul d recogni ze these are background | evels and be
able to not to put the burden on the people for things
that really are not attributed to their activities.

The second issue, it's really perhaps a nore
difficult one, because it relates to the mgration of
metals in soil. And the problemthat | saw is kind of
a two-fold thing. There is a statenent which nmaybe is
alittle broad, but in the experience that |I've had in
urban areas is that the soil contents tend to be above
a pHof 8 And the pHtable that the EPA has
devel oped is very good.

But | sawthat it was really penalizing people,
especially in urban areas where their soil pHis above
8, they didn't have to go to the TCLP table in order
to look at mgration to groundwater as a pat hway.

And it seened to ne that that is a very stringent
requi renent conpared to the other table. So what |
tried to do is look at howis there a way that we

coul d adjust this.
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And either raising the pH the table linmts, would
be one way, or changing the TCLP table would be
another way. It wouldn't require both, but it seens
to ne that there are a group of soils in urban areas
that really are penalized in their analysis, because
once the TCLP tabl e nunbers are used, those are very
stringent nunmbers based on groundwater.

And in nmy argunment | tried to show that there is
anot her factor that we need to consider, and that is
there is going to be dilution that occurs. So even if
we sanple the soil and it doesn't -- the TCLP nunber
doesn't neet the groundwater nunmber, we should stil
recogni ze that we have a long way to go before we
woul d be having an affect upon groundwater at a
particul ar | ocation.

So it was really to try to address this groupi ng
of soils. And | recognize that we don't have a table
or USEPA didn't go above pH of 8, and it is a problem
because we then don't have a solid, 100 percent solid
data base to make sone additional adjustnents.

But | just think that that's an inportant area,
because there are soils that we routinely encounter in
t he Chicago area that are above 8.

Then just the third area that is inportant, it
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really relates back to the selection of risk factors.
And | concur with the Agency that Tier 1 should
definitely be set to ten to the mnus sixth. | think
t hat what we suggested for Tier 2, which actually to
even be in a Tier 3 analysis is a recognition that a
range of risk is acceptable. That USEPA said we could
have -- you know, they recognized ten to the m nus
fourth to ten to the mnus sixth as an acceptable risk
range, and that in fact when USEPA devel oped their

Soi |l Screeni ng GQui des docunent they said that they
used ten to the mnus sixth, but they recognized that
at a site if you have ten chemicals you'll have a risk
of ten to the minus fifth.

In essence they're saying, you know, based upon a
recent residential use, that that residence nay have a
different -- or there m ght even be residences that
have different risk | evels between ten to the mnus
sixth and ten to the minus fifth and ten to the mnus
sixth. But that approach was basically considered
accept abl e.

VWhat | think you have to recognize is many of
those sites that we deal with are going to have only
one or two chem cals at issue. They mght be an

industrial facility, and I feel that it's inportant
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that we recognize that there should be sone
flexibility in that risk factor.

Because EPA even in their devel opnent recognized
at the point of human exposure there can be variation
in those nunbers, that you start with ten to the m nus
sixth, but actually the site mght end up with a
hi gher overall risk factor, given the nunber of
chemicals that are there.

So | just think it's inportant that there be
recognition of that, and that one way that we brought
that issue to the -- to this proceedings was to say
that perhaps in Tier 2 we should consi der
i ndustrial/conmercial uses having the ability to have
a higher risk factor.

The exanmples | gave were sone other states and
ASTM to just show that that is a consideration that
has been given in other |ocations. And you know, that
awareness | think is inportant to the proceedi ng.

So that's basically a summary of ny testinony.

HEARI NG OFFI CER DESHARNAI S:  Thank you, M ss
Huff. The Agency has submitted two prefil ed questions
for Mss Huff. I'd ask that they read those prefiled
guestions and then followup will be all owed.

M5. ROBINSON: Ckay. The first question that
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we had for Mss Huff regardi ng her testinony was
nunber one, regarding your testinony on area
background and your proposed | anguage for 742.415(e)
on page 13 of your testinony, would you pl ease
descri be how you believe your proposal differs from
what the Agency has proposed in Section 742.415(d) in
Errata Sheet Nunber 1?

M5. HUFF: | don't believe there would be any
di fferences between those two sections.

M5. ROBINSON: So do you still feel it's
necessary to incorporate your proposal into the
regul ati ons?

M5. HUFF: The item(d) is the one that |
wanted to see incorporated.

M5. ROBINSON:  Which because now it's in
Errata Sheet Nunber 1, you think that's sufficient?
Qur (d), I"'msorry, your (d).

M5. HUFF: Let's see, now I'm confused on
where | am Basically there should be no -- | didn't
intend for there to be a difference in ny (e) and the
(e) that was proposed by the Agency. What | wanted to
recogni ze was that there are chemcals, basically
arseni ¢ and beryllium and possibly | ead, where the

background | evel s were above Tier 1 nunbers.
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So | added in ny testinony a (d) to take care of
that and then |I just had to nove the existing one back
to (e).

M5. ROBI NSON:  Ckay.

M5. HUFF: And | reworded it.

M5. ROBINSON: Qur question number two states
on page ten of your testinony you discuss the
approaches of Mssachusetts, |ndiana and M chigan for
al l owi ng exclusion of some netals fromthe risk
process. |Is there any formal docunmentation fromthose
three states that supports your testinony, and if so
can you pl ease provide the appropriate docunentation
t hat denonstrates what you' ve outlined in your
testi mony?

MS. HUFF: Yes, and | brought copies today of
t he di scussion by those three states in terns of --
and their table that shows how they footnoted it and
how they dealt wi th backgrounds and their definitions.

M5. ROBINSON: Are you going to submit those
as an exhibit to the Board?

MR WATSON: Woul d you like us to do that
ri ght now?

HEARI NG OFFI CER DESHARNAI S: Pl ease.

MR WATSON: Ckay. We have -- really they're
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group exhibits and they address the background soi
docunentation and regul ations as it relates to the
three states that were discussed in Mss Huff's
testi nmony.
M5. ROBINSON: Whuld it be okay if we took a
| ook at those?
HEARI NG OFFI CER DESHARNAI S:  Certainly. Do
you have copi es?
MR, WATSON: Yeah, we have some, I'Il give
you one right now.
M5. ROBINSON:  Thanks.
MR WATSON: |'ll get some additional copies.
HEARI NG OFFI CER DESHARNAI S:  kay, what we
are reviewing at this time will be referred to as
G oup Exhibit 17.
(G oup Exhibit Number 17 was marked for
identification.)
M5. ROBINSON: Could we go off the record for
just a nonent?
HEARI NG OFFI CER DESHARNAI S:  Yes. W'l |
actually take a ten m nute break
(A recess was taken.)
HEARI NG OFFI CER DESHARNAI S: We're going to

go back on the record. Before we discuss the
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docunents that were submtted by Mss Huff as an
exhibit, or to be narked as an exhibit, Mss Huff has
one nore thing she wants to add to her testinony.

MS. HUFF: There was just one additiona
comment, and in tal king about the TCLP table that was
revised, there are actually a couple constituents in
there that are chlorides and sulfates that are really
not based on risk nunbers or toxicity nunbers, and
had i ncluded themin the TCLP tabl e because | really
felt of all the constituents those certainly would
deserve greater consideration for a different type of
numnber .

And that if that couldn't be achieved, then I
really think they ought to be del eted, because they
are really not in the sanme category, they don't have
the sane database for derivation as all the other
constituents that we've tal ked about in the Tier 1
process.

HEARI NG OFFI CER DESHARNAI S:  Okay. We'll now
di scuss what's been marked as Exhibit G oup 17. Does
t he Agency have any objection to the adm ssion of
t hese docunents?

M5. ROBINSON: W have no objection, but

after a cursory review it appears to us that this is
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very specific to various states. And are you
contending that it's appropriate to foll ow what ot her
states are doing for the state of Illinois, even

t hough there may be different site-specific data for
each individual state?

M5. HUFF: | think it's -- the nethodol ogy
that is used by those states is very appropriate in
terns of recognizing that naturally occurring |levels
of materials occur, and they provided different ways
of trying to establish what those naturally occurring
| evel s were, and they didn't hold themto the risk
assessnment process because they recogni zed those were
naturally occurring. And | think that's the inportant
part.

Massachusetts for exanple used the 90 percentile
value. Qher states might say take sone sanples and
do it this way. But the idea is that you could
est abl i sh a background nunber that was not tied to
their derivation, whatever it might be, of their risk
nunbers.

So it's that process that's the inportant thing.
And that's what really we want to | think acconplish
inlllinois, is that we don't want to penalize people

for naturally occurring levels of materials.
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M5. ROBINSON: | think the Agency just has a
concern because this was subnitted today and it's
pretty volum nous as far as the weight of what the
Board might give this as an exhibit, since we haven't
really had tinme to give it an in-depth review and cone
back with sufficient questions on it.

W' Il obviously address sone things in final
comments, but is this going to be given equal weight
to the other exhibits?

HEARI NG OFFI CER DESHARNAI S:  The weight it
will be given will be based upon the other information
in the record concerning what these exhibits address.
Qoviously it will not be |ooked at in isolation, but
that's up to the Board nenbers.

M5. ROBINSON:  Ckay, thank you.

HEARI NG OFFI CER DESHARNAI S:  Are there any
ot her objections or coments concerning the adm ssion
of these docunents?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Ckay, then they
will be admtted as Goup Exhibit 17. And G oup
Exhi bit 17 consists of the follow ng: A docunent
entitled Departnment of Natural Resources Environnental

Cont am nati on Response Activity Admnistrative Rul es
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for 1982, PA307 as anended. That will be sub A

A docunent entitled the Commonweal th of
Massachusetts Regul ation Filing and Publication
310 CVMR 40.0 will be sub B.

A docunment entitled |Indiana Departnent of
Envi ronnent al Managenent Vol untary Remnedi ati on Program
Resource CGuide dated July, 1996, will be sub C.

And a docunent entitled M chigan Departnent of
Nat ural Resources Interoffice Conmunication dated June
5th, 1995, will be docunment sub D

(Goup Exhibit 17 was admitted.)

HEARI NG OFFI CER DESHARNAI S: Are there any

addi ti onal questions for Mss Huff?
(No response.)

HEARI NG OFFI CER DESHARNAI'S: M. Wt son?

MR WATSON: 1'd like just for a clarity of
the record, Mss Huff, are you famliar with the
proposed changes that the Agency has made to the area
background nunbers in its Errata Sheet Nunber 2?

MS. HUFF: Briefly, yes, | am

MR, WATSON: What's your understandi ng of
what they have done to perhaps anmend those nunbers in
light of the testinony that you have offered in this

pr oceedi ng?
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MS. HUFF: | believe that they have used the
medi an val ues for |ead, berylliumand arsenic as
backgr ound.

MR WATSON: Is that -- do you believe that
t hat proposal satisfies your concerns with respect to
t he area background issue?

M5. HUFF: | think it inproves it, but I
woul d still be concerned about the 50 percent of the
sanpl es that are above the nedi an and how those are
actually -- what the inpact would be to those people
that are above that nedi an nunber and then how would
they find relief.

HEARI NG OFFI CER DESHARNAI S: M 'ss Huff, could
you please clarify for the record the source of
docunments sub A, what state is that fron?

MS. HUFF: Sub A?

HEARI NG OFFI CER DESHARNAI S:  The first
docunent .

M5. HUFF: | wasn't paying as nmuch attention
as | should be.

HEARI NG OFFI CER DESHARNAIS: It's entitled
Department of Natural Resources Environnenta
Cont am nati on Response Activity.

M5. HUFF: Yes, that is fromthe state of
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M chigan, |'m sorry.

HEARI NG OFFI CER DESHARNAI S:  Thank you. Are
there any additional questions for Mss Huff?

M5. ROBINSON: The Agency has none

HEARI NG OFFI CER DESHARNAI'S: M. Rao?

MR RAO Mss Huff, in your prefiled
testinmony you had some comments about the definition
for residential property. | just want to ask you
whet her the changes that you have suggested, are they
meant for clarifying the Agency's intention or is it
supposed to change the proposed intent of the
definition?

M5. HUFF: It was really intended to clarify,
not to change the definition

MR RAO Ckay. And | have one nore. On
page 10 of your prefiled testinony, you refer to the
termnaturally occurring site conditions. Could you
expl ai n now what you nmean by naturally occurring?

M5. HUFF: In ny mind those are the
concentrations that occur in the soil as a result of
geol ogi cal processes.

MR, RAO Naturally occurring geol ogical
processes?

M5, HUFF: Correct.
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MR. RAO And not anthroprogeni c process?

MS. HUFF: | was not even thinking about that
actual ly.

MR RAO Ckay, thanks.

HEARI NG OFFI CER DESHARNAI S:  Are there any
addi ti onal questions for Mss Huff?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Thank you, M ss
Huf f .

The next prefiled testinony was submtted by Ray
Reott from Jenner & Block. M. Reott. Wuld the
court reporter please swear the wtness.

(The wi tness was sworn.)
MR REOIT: As an initial matter 1'd like to
mark the prefiled testinony as an exhibit.
HEARI NG OFFI CER DESHARNAI S:  Prefil ed
testimony of Ray Reott will be marked as Exhibit 18.
(Exhi bit Nunmber 18 was marked for
identification.)
MR REOIT: And | also have a couple extra
copies of that here if anyone else is looking for it.

Let me begin by saying something that | said in ny

witten testinony but I want to repeat here just in

part because | have the opportunity to do it in
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per son.

There has been such a profound evolution in the
Agency's position, that that can't go without a | ot of
recognition. It is the result of an extraordinary
anmount of work and attention fromthe Agency personne
that worked on this, and | say that in all sincerity.

I have obviously concerns and issues that 'l
rai se today and that are dealt with in nore detail in
the prefiled testinmony with the rul emaki ng proposal
but in some respects | liken themto trying to carry
the ball the extra ten yards as opposed to the 90
yards the Agency already travel ed. Because they are
in the nature of that kind of hopeful inprovenent in
t he Agency's proposal

Let me go straight to the substantive issues
wi t hout any background, because | think the Board
Menbers are famliar with who | am having testified
before twice in the UST proceedi ngs.

I think that the Agency is to be commended for
taking the approach it has in ternms of tiering, and a
| ot of the concepts that go into the regul ation are as
advanced as anywhere in the country. And maybe, you
know, if the regulation was adopted with little or no

change probably as advanced as anyone in the country.
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Thi s does not nean that the proposal can't be
i mproved upon, and |'ve identified a couple of basic
i ssues that cut across the proposal in severa
di fferent ways.

VWhen you | ook at the tables thenselves, if you
just sort of stand back and take an inpression as to
kind of |l ook at the Tier 1 tables, what you' re struck
by is that the risk to groundwater pathway will
control 99.9 percent of the tine, because of the way
the val ues are set.

And there's a reason for that that relates to the
equations that were used to run the Tier 1 tables,
which is the SSL equati on.

That equation in the Agency's proposal assunes a
very conservative, extraordinarily conservative set of
facts, which is that sonmeone is actually drinking the
water right at the source of the contam nation, which
is in turn what produces those very, very | ow nunbers.

| mean it's not unusual for certain conmpounds here
to see that the risk of ingestion is a thousand tines
or ten thousand tinmes the risk of mgration to
groundwat er and then ingestion. |In other words, that
the value of the soil that we will |et soneone eat,

actually eat is actually set inthe Tier 1 tables is
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much, much higher than the possible risk to
groundwat er which itself is, you know, requires
transm ssi on.

That's sinply a function of the way the nodels
run, and | think that that could be inproved upon by
taki ng the ASTM nodel which the Agency endorses and by
inplenenting it partially for Tier 1 purposes.

And | submitted the tables that do that. And in
order to run that nodel and to generate those tables
obviously as with all the nodels, you have to nake
certain assunptions.

I chose ny assunptions in two priorities. The
first part was to follow the assunption that was made
el sewhere in this rulemaking. |In other words, the
default values for running the table that | generated
first and forenost used any default val ue that was
endorsed by the Agency here.

There's still a few values that don't have default
val ues at that point. They don't have any val ue
that's been endorsed by the Agency in this proceedi ng.

For those values what | fell back upon were the
default values that the Board had selected in 1994 in
the UST rulemaking. So with those clarifications I

generated a table that's attached here using the sane
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commercially avail abl e software that runs the Agency's
proposal and that the Agency had.

The Agency | know fromthe response docunent that
they've submtted today or that they're going to
submt today, the Agency's not endorsing the idea of
adding a Tier 1 table using the ASTM nodel, but I
think that one would be very, very helpful to the
regul ated comunity for a nunber of reasons.

VWhat you find when you run the equations is that
one of the nost inportant characteristics in terns of
changing the result is the distance you have fromthe
source to the point of exposure. And in the rea
wor | d people are going to eval uate probl ens | ooking at
t hose di st ances.

In the UST programby statute they are allowed to
| ook at a distance 200 feet away fromthe source, so
that | think your rulemaking in order to inplenment the
UST programto its fullest potential ought to have
that possibility built into the Tier 1 table as you
did in 1994, which when you generated a di stance based
table Iike the one that | submtted.

In other ways | have suggested sone changes in the
Agency's proposal that would all ow people to be nore

-- to use distance in even Tier 1 eval uations.
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If you do so you often produce profoundly
different results in the cleanup level that will need
to be achieved. This can only result in a savings of
money and tine for people, because instead of having
to go through Tier 3 or Tier 2 analysis, hiring
consul tants, hiring | awers, the answers will be right
there. And while that may nean | ess work for sone of
the people in the room nyself included, | think it's
actually a result that's in Illinois" interest.

Contrary to what the Agency has said inits
rebuttal docunment though, |I'm not suggesting that you
abandon the SSL nodel or that you abandon the tables
that it generates. |'mjust saying that if you're
going to recogni ze a systemwhere in Tiers 2 and 3
t hese nodel s can be used as equival ents, why not all ow
themto be used as equivalent at Tier 1 also.

Anot her group of problens that identify with the
Agency's proposal relates in various ways to the
handling of netals. It's kind of ironic because
metal s have the least ability to mgrate in Illinois
and actually pose in sone ways the |least risk. But
the current nodeling doesn't work very well for
metals, and so that it becones very difficult to fold

i nvestnent of netals and risk for netal contam nation
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into this. As even the prior w tness recognized, sone
states have just sort of excluded netals fromtheir
processes.

The Agency has responded to sone of these probl ens
by proposing to evaluate nmetals contam nation using
the TCLP test in the first instance and nake certain
other -- incorporating other facets in its proposa
that deal with nmetal s issues.

The TCLP test was endorsed by the Board in the
1994 rul emaking. | think that was a m stake at the
time, and |I'd hope that the Board reconsider what it
did at that tine. The reason it's a mistake is
because the test isn't designed for this purpose. It
really is not designed at all to generate cl eanup type
nunbers.

It's designed to assess the risk of putting a
given material into a nunicipal landfill, and if the
risk is too high, then the regulatory systemrequires
you to put it into a Subtitle C hazardous waste
landfill.

But it's evaluating a set of physical conditions
that exist within a municipal landfill where the waste
woul d be conmmingled with nunicipal garbage. They're

not typical -- I"'mnot going to say inpossible in
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[Ilinois, but they're certainly not typica
condi tions, because it's such an acidic environnent.

There are USEPA tests that are designed to
replicate the actual real world physical environnments
and | have proposed those as alternative TCLP test.

For sites with netals problens, this is a
significant issue. Because the use of the TCLP test
will result in a lot of false positives, because in
the initial testing they will be subjecting the soi
materials to a very aggressive | eaching test that
isn'"t actually realistic. And they will get val ues
back that suggest that there's a problem when in fact
no problemexists in the real world.

And if they used the rain water based | eachate
test, they would not find a problemwith the site
conditions, it would not actually pose a risk. The
test overstates the degree of risk that's present.

The Agency's response in part, you know, has been
to look at the different pH s of the materials that
you use in a test. Actually when you | ook at the
Agency's response, the standard rain water |eachate
test that USEPA uses assunes an acid rain pH that's
right within the means that the Agency submits are

appropri ate.
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So | think that there's, you know, every reason to
endorse the nore appropriate scientific test, which
woul d be an acid rain or nmethod 1312 type test. One
of the cites in ny testinmony was to the USEPA docunent
that was to provide technical assistance for
i npl enenting the TCLP test, and | cited to the fact
that that test is not designed for use in a risk
assessnment type situation |ike we have here, which was
USEPA' s description of its own test.

As the Agency notes in its questions, this is in
fact a regional document, it's not from headquarters.
| think it's fromRegion 2, I'mnot sure what
difference that nmakes. |It's about two and a half
inches thick, and a ot of work went intoit, and it's
been used nationally. It just happens to be that it
was generated by that particular region

And as the Agency requested, | have it avail able
here today for themif they wish to ook at it.

On the topic of risk levels, as with the prior
wi tness, | endorsed or suggested to the Board that it
nodi fy the proposal to incorporate somewhat different
risk levels. The Agency points out in its rebutta
docunent that the statute requires in this instance

that the Board use a one tines ten to the mnus sixth
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or one in a mllion cancer risk level for residential
use scenarios. obviously that's correct.

Your choices are not unconstrained here. The
statute requires you to use that particular risk |evel
for that scenario.

I would note a few things though. The risk to
groundwat er pathway is not in any way dependent upon
the use of the property. So I don't think the Agency
-- the Board's discretion for the risk level for the
risk to groundwater pathway is constrained in any way
by the statute. The risk to groundwater nunbers are
identical, whether it's residential property or
i ndustrial property, because it sinply doesn't affect
the calculation at all.

Even USEPA in the conmments that it submitted on
the draft rul e suggests that the Agency consider a one
tinmes ten to the minus fifth or one tines ten to the
m nus fourth level. That is overwhelmngly the trend
in the country now, and you would be acting contrary
to that trend to adopt a one tinmes ten to the m nus
sixth level, particularly for industrial and
conmmer ci al properties.

It sinply -- that doesn't nean that it's wong, |

mean this is a policy question in its purest sense.
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How much risk are we as a society going to pay to

accept and how nmuch risk are we going to pay to

correct.
And you know, |I'mnot prepared to say that one is
better than another. | don't think I want to play

God. But | think that a choice of a risk |evel of one
tinmes ten to the minus fifth or one tines ten to the
m nus fourth for industrial properties is one that the
Board coul d be confortable is consistent with other
states that have | ooked at this issue.

No one has | ooked at this issue that | can see in
a way that is as conprehensive as the Board is being
asked to do here. When | say that other prograns have
| ooked at this issue, they have done so in specific
areas. They may have considered it for their drinking
wat er regul ations. They may have considered it for
their surface water regulations. So it's in various
parts of their prograns that they have consi dered
t hi s.

But the list is really quite long. And | think
that the -- you know, even beyond the list that | had
submtted in ny testinony, which was the states of
Massachusetts, Miine, Mnnesota, Onhio, Wsconsin,

Del aware and Texas as endorsing a one tinmes ten to the
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mnus fifth risk level, as well as California, you
know, subsequent research |'ve |earned, you know,
Oregon, Connecticut, Ceorgia and Maryl and as
additi onal states.

It is the far nore conmon approach at this tine.

It would require very mnor tinkering with the
proposals. It would require rerunning the Tier 1
tables for the commercial and industrial properties
and for risk to groundwater.

But | think that that would be well worth it,
because what you will find is that as peopl e proceed
to the other tiers, that's going to be one of the
first things that they do. And the Agency has al ready
told us that it's not going to be -- it's not going to
oppose that effort. So why not build it into the
regul ati on fromthe beginning so that we don't have to
have t hat expensive process unfold.

The Agency poses a really interesting policy
guestion in response to this observation of m ne and
the prior witness's about the risk level, which is if
we have a one tines ten to the mnus sixth risk |evel
for residential use, why should we have -- why shoul d
we expose an industrial worker to a higher risk |evel?

Why shoul d we have that person only protected to one
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tinmes ten to the minus fifth or one tines ten to the
m nus fourth.

You know, once again this is a pure policy
guestion, but | can suggest at |east a couple
responses that come to ny mind for how to eval uate
t hat .

First of all, the exposure assunptions for the
i ndustrial worker, the comrercial worker, include the
assunption that person works at the site for 25 years,
it's virtually unheard of in our society that tine,
and this trend is going in the other direction. Very,
very few people work at the sanme job for 25 years.

In addition, I think that if you are enpl oyed at a
site, and you have, you know, a financial relationship
wi th your enployer, you have a relationship with the
person who probably caused the problemor at |east
under the statute is given liability for the problem
in sone respects.

In a residential scenario if you're living in a
house on a contami nated site the odds are very, very
good that you had absolutely nothing to do with that.
And it may be appropriate to give that person
additional protection in part, because just the nora

sense that they had nothing to do with this problemin
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all 1ikelihood.

They find thenselves living there, or they find
t hensel ves noving in after the cl eanup has been done,
but they had nothing to do with its original or the
original contam nant dispersion. Wereas the business
that's on the site nuch nore |likely had a connection
a factual connection, to what happened there.

And because of worker right to know | aws and
because of OSHA' s oversight of the enpl oyee-enpl oyer
rel ati onship, there are other protections for the
workers that are not in place for residential use.

And we have very few statutes or regul ations that
in any way protect residential use or advise
residential users of the risk to buying the property.
We have for the first tinme in the |ast year sonething
on that topic for |ead paints for residential
purchasers, and we have an Illinois statute that
requires very limted exposure to residential buyers.

But there really is no nechanismto protect
residential people. There are nechanisns to protect
enpl oyees, and the Board should be confortable in
relying upon them that they will succeed in their
m ssi on.

That's one of the reasons why | woul d eval uate
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those circunstances differently and why | think that
as other states are doing, that the Board should use a
one tines ten to the mnus fifth or one tines ten to
the mnus fourth risk level for industrial and
commer ci al scenari os.

We tal ked at some length in Chicago in connection
with the Agency's testinmony about the next topic in ny
prefiled testinony, which is filtering groundwater
sanples. In the Agency's response to that, the
Agency's basically saying it's not asking the Board to
resol ve this question as to whet her groundwater
sanmpl es should be filtered or unfiltered for netals.

I think that would be a big m stake not to resolve
this question. Because all you will do is | eave the
Agency and the regul ated community in the sane | ocked
horns position that we have been in since the Part 620
regul ati ons were pronul gat ed.

And it really would make it inpossible to
i npl enent the rest of the programif you don't know
how to test, you don't know how to eval uate the
results you get. If you don't know whether you're
supposed to be filtering the groundwater sanples, you
cannot possi bly know whet her you're conparing the

right data to the values in the table.
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It's as sinple as that. | think if the Board does
not answer this question really it's doing the
regul ated comunity a disservice

My testinony outlines the reasons why | think
first that filtering is in fact what the Board adopted
historically, that you should filter groundwater
sanmples for nmetals. That was the Agency's position
and the testinmony it offered in the support of 620.

It is the position of all of the groundwater sanpling
gui de books that are incorporated in 620.

And |I've laid that all out in ny testinony in
detail. I'mnot going to repeat it here. And it in
fact nakes sense as a commpn sense matter

Goundwater that is turbid is not pal atable
people don't drink it. |If you install a well in a
zone that is that turbid, you don't drink it. And
that it sinply is a conmon sense matter. It also
makes sense to use filtering as a way of assessing the
risk to the potential drinker of the water.

At page 14 of ny prefiled testinmony | highlighted
one problem which was that there's quite a |large
nunber of chemicals for which you can't do the Tier 2
anal ysis. And the Agency's response in part is that

nost of those are materials for which there are no
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i nhal ati on val ues, because there is not perceived to

be a risk fromthat chem cal through the inhalation

pat hway.
| agree with that. | pointed that out in ny
testinmony. | think the rule out ought to be amended

then to say that you don't need to | ook at that

pat hway for those chemicals. | mean if we're not
going to bother to put values in the tables so that
someone could run the formulas, we al so ought to tel
them!l think that they don't have to | ook at that

pat hway for that particular chemcal. And that could
be done just a sinple footnote in the table.

We had some di scussion and then sone attenpted
artwork at the last hearings on this concept of
straddl i ng groundwater units. | put forth a proposa
which as | said at the time of the questioning in
Decenmber was just sinply one of many ways you coul d
resolve this issue

The Agency's response docunment doesn't address
this issue, so | don't know whether they agree or
di sagree with ny proposal. But once again | think
this is an issue where there would be a lot of
efficiency to the Board resolving this questi on now

and telling the regulated conmunities what to do.
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Because otherwi se we continue to have these sort
of ani mated debates with the Agency that just chew up
time and noney where there's obviously a difference of
opi ni on about how to apply what the Board did
historically in Part 620 for groundwater systens that
straddle this 10 foot |ine bel ow the ground surface.

My proposal was sinply to | ook at the, you know,
relative portion of the groundwater unit that's above
and below the ten foot Iine and then, you know, very
sinmply the ones that have nost of their groundwater in
the Cass Il portion of the zone put into dass I1,
and if they have nost of their groundwater in the
Cass | portion, put it in Class I. You know, just
use that relative proportion

One of the trenendous benefits of the Agency's
current proposal was the pathway exclusion rul es which
represent sonme very advanced thinking about trying to
define the circunstances under which people don't need
to |l ook at pathways and to do it in a concrete way as
| had urged in 1995 in the UST rul emaki ng heari ng.

I think in sone respects they've drawn the rul es
too narrowy, and that what will happen is that we'll
end up with, you know, a system where we have

properties that have very, very frequent deed
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restrictions.

24 goes back to what | said at the begi nning about
the Tier 1 tables. Wen you |ooked at Tier 1 tables
it's risk of mgration to groundwater that controls
the responsible parties' actions in nost instances.

In other words, to rule that out and rule that
pat hway out, exclude that pathway, you' re going to
need institutional controls. That will becone a very,
very comon occurrence for industrial properties, and
what we will have is a system where we have a | ot of
time spent filing and nonitoring these types of
institutional controls when, you know, they may not
al ways be necessary and there nmay be other ways to do
it.

And |1've identified a few of themin ny testinony.
One that | would recommend particularly is the idea
that the property owner thenselves be able to exclude
the risk to groundwater pathway if they're willing to
restrict their property so that it's not ever used for
groundwat er purposes, in other words, for drinking
wat er purposes, that ought to be a type of deed
restriction. If we're going to endorse deed
restrictions as a way of solving this problem that

ought to be the type of deed restriction that is
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al | owed under the regulations so that, you know, if --
if 1 don"t want to get into dealing with all of the
muni ci palities that may be within 2500 feet of ny
site, and that could in the suburbs and Chi cago be
quite a |l arge nunber, because you could easily cross
into many, many suburbs in a half mle radius.

| could say that nmy property won't be used for
drinking water, and therefore I can nove ny point of
exposure for groundwater purposes out to the property
i ne, because di stance nakes such a profound di stance
in attenuation processes.

The risk to groundwater cleanup nunmbers will be
very, very different if you allow a person to do that.
Because they will now be able to determ ne that point
of exposure at their boundary. That will give them
di stance for attenuation and the natural processes to
occur such, and that will in turn generate a nuch nore
efficient approach to the site.

If you're in a community where there is no
groundwat er ordi nance, in other words, there is no
ordi nance that prohibits the use of groundwater, and
you are in a transactional setting in particular where
you don't have tinme to go | obby your city council or

maybe to | obby the city councils of the five
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conmuni ti es surroundi ng your property to adopt an

ordi nance, in a transactional setting you could renedy
this problemvery quickly by drafting a deed
restriction, having both parties endorse it, and
having it signed and put on the record. It provides a
very easy way to acconplish the sane thing, which is
to make sure that no one uses the water on this
property, and therefore to achieve a nore efficient
result fromthe cl eanup perspective. That also is
useful in the real world where, you know, transactions
unfold with |ightning speed these days courtesy of
faxes and nodem transm ssions.

Having to rely upon all of the nunicipa
governments within the half nmle radius to have
adopted an ordinance is really very, very cunbersone
and wi |l make that exclusion process very difficult.

| also coommented on the -- what the Agency now
calls the speed limts in 742.305(c) through (e),
which are the limts on pathway exclusion for
reactivity, toxicity and pH

In other words, if your site would violate your
reactivity PL or toxicity characteristics, then you
cannot use the pathway exclusion rules.

In the Agency's description of why it endorses
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t hese proposals, it articulates themas sort of a
speed limt, that, you know, we don't want sites to
exit the programif they have soil behind it that's
reactive to these nunbers or if we have soil behind
it that has a pH of these nunbers.

And the second issue that the Agency raises is
that the nodels that are involved here don't operate
if the site characteristics are within these
boundaries. In other words, if the site has these
characteristics and the nodels don't work properly.

John Sherrill testified to that in Chicago, and
went back to the nodels, and | can't find anything in
them where that's the case. | can't find any
assunption in the nodels that's violated by the
presence of those site conditions. And |I'd urge the
Agency if that is -- if there's actual support,
citation support for that, that it provide it, because
| just can't find it. It may be there, this is
certainly conplicated enough, I'mnot going to say I
didn't mss sonething, but I just don't see it. |
don't think that you violate the restrictions in the
nodel by operating themin these environnments

As for the speed limt notion, that you don't want

sites with a pH below 2, that may make trenendous
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sense. But if it's true that it nakes sense, this is
m spl aced, because it isn't a pathway excl usion issue.
It's just an overall site cleanup issue.

| magi ne you have two sites. One decides to
excl ude pat hways so they have to | ook at the pH At
the sane tine they have to | ook at reactivity, they
have to | ook at these things.

The ot her one does not exclude any pat hways and
they clean up whatever their contam nants of concern
are, or they show that they don't have to do so and
t hey' re done.

The site that didn't exclude any pat hways may
violate the reactivity, the pHtoxicity list, they
m ght just not have | ooked at it because they didn't
choose to exclude any pathways, they're not required
to. If thisis really going to operate as a speed
[imt, in other words a sort of generic start that's
going to apply everywhere, then it's msplaced in the
regul ati on.

I"mnot sure it should operate that way. | think
that pH for exanple, reactivity certainly have a | ot
to do with some of the, you know, human exposure
routes such as injection. | mean you don't want -- or

dermal contact routes, but I'mnot sure they have much
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to do with m gration of groundwater.

So if you make them a generic standard that
applies everywhere and the site risk is risk to
groundwat er, they may not actually be relevant to that
risk.

But by nmaking themapply to every single pathway
exclusion, I'mnot sure that really makes | ogica
sense. And | think it either needs to be elevated to
apply to everywhere, which I"'mnot sure | endorse
because | don't think it really relates to every site,
or the individual characteristics ought to be tail ored
to the pathways that they actually affect.

In other words, pH ought to be tailored to the
human cont act pat hways, not risk of groundwater
pat hways. And the reactivity the sane way. Toxicity
probably the sane way.

Al of these are conditions where if they're
having an affect on the site data, the sanpling data,
that will show up in the data itself. So we're not
going to m ss these issues, they're going to be there.
Their inmpact will be reflected in the site data. W
have an additional concern, sort of speed limt
concerns that the Agency recognizes, then | think it

just -- they're msplaced as a pathway exclusion rule.
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One of the pathway excl usion provisions requires
you to get this ordinance for the ingestion of
groundwat er pat hway prohibiting use of groundwater as
a drinking water source within a half nmle of the
site. And | asked in Decenber if the Agency wanted
that to apply even to jurisdictions that were a hal f
m | e upgradient of the site, and the Agency's response
was yes, because the site groundwater m ght change.
The flow direction m ght change fromnorth to south,

t herefore, you know, we want you to | ook even a half
m | e upgradi ent for an ordinance.

I think before you make soneone do that you ought
to have a real basis to think that the groundwater at
their site m ght change. And the sinple way of
dealing with it is to change the | anguage so that you
| ook at 2500 feet downgradient, unless there's a
reason to think that the term downgradi ent needs to be
expanded in sone way to include a broader radius.

But maki ng everybody get an ordi nance from 2500
feet away in the upgradient side is very cunbersone
and very burdensone, and it's going to really
undermine the utilities of the whol e pat hway excl usi on
rul e for groundwater.

On page 23 of ny testinony | discuss zoning as an
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institutional control. As | said, if you' re going to
all ow an ordinance to operate as an institutiona
control, that the conmunity, the people living within
the ordi nance will not use the groundwater for
drinki ng water purposes, you ought to allow ot her

ki nds of ordi nances, and zoning is obviously one of

t hose.

Not all zoning classifications exclude residential
use, but some do. And what | proposed was that if the
zoni ng classification excludes residential use, as
that termis essentially defined by the Board here,
and obviously that's still subject to sonme revision
that you ought to recognize that as an institutiona
control

The Agency's response was to say that, you know,
sort of in some ways to m scharacterized what | said,
which was to note that | admtted that sone zoning
restrictions don't exclude residential, even though
they favor industrial or conmercial use.

If the zoning isn't specific enough, then you
can't use this as an institutional control. But if
the zoning in your particular conmmunity is specific
enough that it really does exclude residential use as

that's eventual ly defined here, then why not use it as
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an institutional control. | just don't see why not.

It could be subject to all the same restrictions
that you have for ordi nances under the groundwater
excl usi on pat hway, but there's no reason not to use
the zoning if in fact it is sufficient to exclude
resi dential use.

And obviously that's going to be a case by case
thing. Comunities wite their zoning rules
differently. Sonme may even nodify themin response to
the Board's rule in order to allow people to take
advantage of this once we tell themwhat the rules
are.

But if the zoning rules are specific enough we
ought to let themuse it.

| noted in ny testinony that one type of
institutional control that finds a |ot of favor around
the country right nowis sone sort of conservation
property designation. The basic theory is if you
l[imt the use of the property in perpetuity in a way
that elimnates certain exposure pathways, you
elimnate residential use or you elimnate even
i ndustrial/conmercial use so that even that pathway
doesn't make any -- is no |onger applicable.

And | suggested that the Board include that as a
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specific type of institutional control that would be
recogni zed here.

The Agency responded by pointing out that, you
know, we had historical problens in Illinois, in one
particular site in southern Illinois where it had been
a muni tions devel opment, nunitions factory devel opnent
and now was a park area, and that this had created a
nunber of significant problens.

" mnot saying, you know, obviously what we did
historically is not a very good nonitor here, because
that was done wi thout nuch consideration at all of the
sorts of issues that have been debated here at |ength,
and any future use of a conservation easenent as an
institutional control, these issues would be aired
very, very fully.

But you can design a conservation easenment and you
can design a renediation for the property that where
those two nmesh very, very effectively and often create
green belts or buffer zones between manufacturing
areas and residential areas in a way that really
acconpl i shes a I ot of good for the comunity and
all ows the property owner, the property operator to
pursue a nore efficient solution to the probl emthat

benefits the surroundi ng comunity.
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The background question is one that | | ooked at
also, really the last point |I've got here. There's
anot her profound policy question in here, and | don't
think it's conpletely addressed by the errata that we
saw t hi s norni ng.

The statute that we're inplenmenting here doesn't
limt background to geol ogic processes. It expressly
recogni zes that the background can be the result of
manmade processes. The policy question then becones
whose manmade processes.

And how do you mesh the definition of site, which
is the nost inportant definition for this purpose in
some ways, w th whatever rules you adopt for
background purposes, because, you know, as | pointed
out a couple of exanples here, is it background if you
are situated nothing to do with being the source of
the contami nation, but it is now ubiquitous in your
nei ghbor hood, even if it's manmade, it may in fact be
background at that point for |ots of purposes.

Are you unable to use the background if you used
to be -- if your property used to be part of the
| arger industrial conplex, and so therefore your site
historically, although not currently, was part of the

source? | think these are very tough questions, and
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don't think the Agency's response this nmorning is
consistent with the statute.

And | think this is something where, you know,
someone on the Board needs to just sort of focus and
take this issue up and really think about the policy
i nplications, because they're profound.

Because you have an alnost limtless nunber of
possibilities out there. They' re all going to occur
inthe first year, because just the nature of what's
goi ng on. When you tal k about background and you try
torelate it to the source of the contam nation, you
have to define the tinme period you' re |ooking at.

Are you | ooking at the source today, the source
historically, was the property part of that historica
source, it creates very difficult questions.

Usi ng background as a cleanup criteria is not --
essentially operates parallel to the other risk system
inthe rule, and the only Iink I can think of between
themis the notion that if the background is truly X
and the community -- there's no evidence that the
community is affected by X, then you have sort of a
| aboratory confirmation that you can live with X in
the real world.

And the Agency's response was -- in the docunent
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that they proposed was sort of prepared. Background's
not necessarily risk free. Well, it's not that it's
risk free. |If there is a denonstrated effect fromit
then the rules will allow the Agency to override al
that by requiring you to go in and do an inmedi ate
response.

But if there's no denonstrated effect in the
background, then we sort of have the | aboratory
confirmation | think that the background is in fact
related to risk. And that in this instance, in this
particul ar | ocation, and that the use of background is
al so consistent with the rest of the risk-based rules.

| submtted a bunch of other textural changes,
"Il leave those for the Board to just |look at. They
try to inplement the things that | tal ked about.

The only change that | would really want to even
di scuss now is the change to the definition of
residential property, which continues to be witten
pretty | oosely, and once again here | think if the
Board articulated howit wanted to define it, the
participants could wite a definition that worked.

But right now we're all struggling with trying to
wite definitions that -- where we don't really know

where we're trying to go
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| suggested some -- a change that recognized that
if you're going to define residential property, and so
much of the systemruns off of that definition, that
you try to make the definition match the assunptions
that are in the nodels.

So | suggested making it property that's used for
habi tation by the sane children, in other words, not a
hotel, okay, not a notel, it's sonething that's used
repeatedly by the sane people. Because you know, the
exposure assunptions in the nodel are that soneone
lives there for 30 years. |It's shorter for children
obvi ously because part of that duration they're not
chil dren.

But if you have repeated exposure by the sane
people, then | think that fits the nodel, and so
therefore the definition works with the nodel.

And | also tried to deal with the fact that sone
of the facilities that are |listed here, educationa
facilities, health care facilities, child care
facilities, or playgrounds, occur in indoor settings,
and sonetimes they occur in outdoor settings. And
that the exposure to even a child at that |location is
very, very different in those two different

situati ons.
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I mean we have the Discovery Zone concept now
where you have indoor playgrounds for children, where
it's a playground under sone definitions, but it's not
outdoors and it's not in the nodels. |If you |ooked at
the assunptions in the nodels, this won't nake any
sense to call that a residential property.

And so | suggested trying to weave in the concept
that these were outdoor |ocations, because otherw se
it really doesn't take back to the nodels very well.

I thank you for taking up so nuch tinme. | realize
| spoke probably a I ot |onger than sone of you would
have wanted at this point this close to lunch. But
obviously I think it's inportant.

And as | said, the Agency did a tremendous job
here to bring us to the point we are today. |'m
trying to suggest some issues where with sone
additional clarification and attention we can get even
further. Thank you.

M5. McFAWN:  Thank you, M. Reott.

HEARI NG OFFI CER DESHARNAIS: M. Reott, did
you wi sh to have your prefiled testinmony which has
been marked as Exhibit Nunmber 18 entered?

MR REOIT: Yes.

HEARI NG OFFI CER DESHARNAIS:  |s there any
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obj ecti on?
M5. ROBINSON: No objection.
(Exhibit 18 was adnmitted.)

MR REOIT: Could I clarify one thing? | had
done sonething Iike the previous wtnesses where | had
collected all these state regulations. Unfortunately
that box did not make it to Springfield today, and so
| don't have that with ne.

I'"d like to submit that though, because | think
that it would certainly be a whole Iot easier for the
Board than havi ng soneone go out and try to find all
these regulations, if | could submt that in one
vol une.

But unfortunately the package didn't make it here.

HEARI NG OFFI CER DESHARNAI S:  The record wil |
remai n open for public coment for 35 days from --

MR REOIT: | can do it in that fashion.

HEARI NG OFFI CER DESHARNAI S:  Ckay, the Agency
has submitted one prefiled question for M. Reott.

We' Il proceed with that. Hold on one mnute, please.

M. Reott, you have several attachments to your
testinmony. Did you also wish to have those admitted
into the record?

MR REOTT: Yes.
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HEARI NG OFFI CER DESHARNAI S:  Wbul d you have
any objection to those being admtted as a separate
exhi bit?

MR REOTIT: No. Wuld you like me to submt
themin that fashion then? Because they're currently
j ust bound toget her.

HEARI NG OFFI CER DESHARNAI S:  That woul d be
hel pf ul .

M5. McFAWN.  As a group exhibit would be
fine.

MR REOIT: 1'll do that then

HEARI NG OFFI CER DESHARNAI S:  Is there any
objection to the admi ssion into the record of the
exhibits attached to M. Reott's testinony?

M5. ROBINSON: No objection.

HEARI NG OFFI CER DESHARNAI S:  The exhibits
attached to M. Reott's testinony will be admtted as
G oup Exhibit 19, and they consist of the follow ng
Attachment A contains a proposal for Table G Tier 1
soi|l objectives for the mgration to groundwater
pat hway.

Attachment B consists of a table entitled M ssing
Paranmeters for Cal cul ating Ti ered Approached

Corrective Action bjectives.
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And Attachnment C consists of a nodified version of
a subpart of the Illinois Register version of the
proposal which includes a Table G nodification. These
will be admtted as Goup Exhibit 19.

(G oup Exhibit Number 19 was adnitted.)

HEARI NG OFFI CER DESHARNAI S: If the Agency
woul d proceed with its prefiled question.

M5. ROBINSON: At the bottom of page six and
the top of page seven of your testinony you reference
a USEPA docunent entitled Technical Assistance
Docurment for Conplying with the TC Rul e and
I mpl enenting the Toxicity Characteristics Leaching
Procedure, May, 1994.

It is the Agency's understanding that this is a
regi onal docunent. Whuld you please provide a copy of
t hat docunent ?

MR REOIT: As | said, it is a regional
docunent, it was prepared by Region 2 on behal f of
USEPA. | have a copy here, and after we talked this
morning 1'l1 provide you with a full copy of that. |
wasn't sure if you wanted the whole thing given its
length, but I'Il do that. |If you want ne to submt it
to the Board | can do that, too.

MR RAQ  Ckay.
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MR, REOIT: Wy don't we just call it Exhibit
20.

HEARI NG OFFI CER DESHARNAI S:  Actually if you
could submt that along with the other exhibits, that
will come into the public coment part.

MR REOIT: Ckay, | can do that.

HEARI NG OFFI CER DESHARNAI S: M. Rieser.

MR RIESER If Ms. Robinson is done, | don't
know i f she was.

M5. ROBINSON: W have nothing further right
at this tine.

MR, RIESER | just had one question of M.
Reott. In your discussion about the pH and reactivity
i ssues with respect to 742.305, aml correct in
characterizing your testinony that it's your belief
that those are unnecessary to the purposes of 3035 and
that you were not proposing that the Board adopt those
types of testing to apply el sewhere in the regul ation?

MR REOIT: It's alittle nore conplicated
than that. | don't think they're appropriate in 305
because they don't relate generically to every pat hway
exclusion, and 305 is the provision that affects al
pat hway excl usi on.

They don't belong there. [If you nmade them
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generically applicable to every site cleanup, | think
you'd run afoul of the statutory definitions that
you're stuck with on contam nants of concern, because
you woul d be forcing people to |l ook at things that are
not contam nants of concern under those definitions.

The other alternative placenent for these
provi sions would be to | ook at themindividually and
deci de whi ch pathways they really relate to and stick
theminto the 310 or 315 rules, whatever would be
appropriate, or like the inhalation and ingestion
pat hways as requirenents to be net for the exclusion
of that particul ar pat hway.

But they don't have anything to do with excl usion
of the groundwater mgration pathway, so | don't think
they woul d be properly placed in that particul ar one.
| have a --

MR RIESER. But you're not proposing that
the Board adopt them as generically for the entire --

MR REOIT: No, in fact | think it's probably
contrary to statute to do that.

MR, RIESER:. Thank you very nuch.

MR RAO In the way you read the proposed
rules do you think that it applies to, you know, the

other, the tier evaluation and other requirenents of
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the rule, or does it apply just to Subpart C the way
it's proposed now?

MR, REOIT: The way it's proposed now it only
applies to Subpart C, so no one even has to think
about this issue unless they exclude a pat hway, which
| ogically doesn't nmake nuch sense if it's going to
operate as a speed limt, which is the Agency's phrase
for it.

MR, RAO Do you think that --

MR KING Let ne just junmp in, because
that's not quite correct either, because you only have
to use it for pathway exclusions under Subpart Cto
al | ow ot her pat hway exclusions and that's not part of
t hat .

MR RAO | was going to get to that to see
if he was aware of that, if he allows for pathway
excl usion al so where you don't have to --

MR, REOIT: That's right, but once you get to
Tier 3, if you're in a transactional contest you've
| ost, because you can't figure out the answer quickly.
And you can -- you've already lost a ot of the
advantage in the systemand in a transactiona
cont ext .

If you have a big manufacturing site, you're
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I[Ilinois Power, that's not an issue for you. You can
go to Tier 3 and you're very confortable doing that.
It's just that certain people going to Tier 3 it's not
going to give them much confort, because they can't do
it inthe tinmeframes they' re operating under

MR KING Can | just jump in? M. Reott,
what's the basis of your statement saying that? You
know, we've --

MR, REOIT: 15 years of experience in
envi ronnental issues and transactions.

MR, KING That people can't nove through a
Tier 3 process the way the Agency's laid it out here
in an expeditious fashion given the tine limts that
we're restricted by under the various regul atory
prograns that we make these decisions under?

MR, REOIT: You have tine [imts that apply
i f soneone goes into your voluntary program your
Brownfield site program But in ny experience a | ot
of people prefer to deal with these issues without
ever involving the Agency.

And one of the real advantages of this proposal is

peopl e are going to be able to run Tier 1, |ook at
Tier 1 tables and run Tier 2 calcul ations w thout ever

calling Springfield.
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And that is a tremendous advantage in a
transacti onal context where frankly the environnenta
data hits the table in the negotiating roomthe week
before the deal's getting done. And at that point
there's no time to come to Springfield, you know,
that's just not to -- typically it can't be done,
especially in |larger deals, because you're |ooking at
sites on such an aggressive tine schedule in the
nmodern transacti onal world where people, you know,
announce their deal because it affects their stock
price, they want to close their deal in 30 days or
|l ess. There just isn't tine.

And if you go to Tier 3, it's not that Tier 3
isn't expeditious, Gary, because it is if you're in
the right circunstance. But there's a |large group of
peopl e out there for whomit's not going to work very
wel | .

M5. McFAVWN:  What you're basically saying
they won't wait or nmaybe even try to get an NFR
letter, they' Il just presune that they can close the
deal with a degree of confort, that they know the risk
now shoul d they buy or want to seek to finance.

MR, REOIT: Right. Because they'll know that

if you run the nodels, Tier 2 tells you you' re going
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to conme out okay. So, you know, you have a

presentation at a neeting and everybody w |l shake

hands and go hone happy, because they'll know that in
the aftermath of the deal we'll be able to get there
and then you'll wite contractual provisions that say

that you nmust get there, and that here's what happens
if you don't, and maybe you hol d some noney aside in
escrow or sonet hi ng.

But there isn't really, because Tier 3 requires
Agency approval of whatever it is you' re doing to
alter the situation. It will be hard, | think the
Agency woul d be hard pressed to respond in the
ti meframes that would be necessary. And that's just
because you don't have the resources for that, you
don't have people sitting there waiting to do these
things with nothing else to do.

MR RAO In your testinony in the prefiled
testinmony on page 20 you say that a site must neet the
three limtations that are proposed under 742.305(c)
through (e), even when the site is not affected by
these three linmtations. What do you nmean by that?

MR, REOIT: Consider the toxicity for a
mnute. The rule is -- the rule that you nust neet is

based on using the TCLP test. As | said before, that
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doesn't have nmuch to do with real world natura
condi ti ons.

So you subject the site to this artificial very
aggressive test that doesn't have anything to | ook
like acid rain falling fromthe sky, and then it tells
you you have a problem when in the real world you
don't actually have a probl em because that's not the
condition that the real world, you know, the site is
actually facing. | nean that's one exanple.

But if the pH of the site or the reactivity of the
site or the level of netals in the site is actually
affecting things, then it will affect the actual data
that you gather. And if they' re not affecting things,
the rule would require you or would limt your ability
to use pat hway excl usion when the site conditions are
not actually having an inpact.

MR, KING But once you -- | nmean if | heard
you before, you were saying well, people can't go to
Tier 3 because it's not tinmely enough and in a
busi ness transaction setting. Well, they're in a
busi ness transaction setting, they're free to ignore a
Section 305 as well, as long as they're not going to
conme to the Agency. So | don't understand the point.

MR, REOIT: They could, Gary, but lenders in
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particular are not as likely to do that.

MR KING Well, a lender in particular is
going to want to see an NFR letter fromthe State
they're going to want an interaction fromthe State

MR, REOIT: Not on every deal. The bigger
the deal, the less likely it is they' re going to want
to see it, the nore likely it is there's not going to
be tine to do that, and that they' re going to do the
deal w thout waiting for that.

You' re tal ki ng about buying a small piece of
property, you know, that's very common as you know for
the deal to be sort of put on the table and on hold
for a while. People come down to Springfield and get
an NFR letter. |In the Iarge comrercial deal s that
doesn't happen.

MR KING If a bank is not -- is going to
rely on the views of whatever scientific or
engi neeri ng personnel that are put together, that put
together on a team they certainly are going to be
free to ignore what 305 says if those engineers tel
themto do so

And if they don't want the State's -- if they're
not interested in a State review of the situation

then they certainly aren't going to need to have
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anything further relative to this 305. But from our
perspective we're interested in not seeing an entire
system di srupted where the state is required to be

i nvol ved.

MR REOIT: [I'mnot trying to disrupt the
system Gary. |'mjust suggesting that if you think
about the logic of these three conditions, physica
conditions, they're -- | think they' re not properly
pl aced in here as pathway exclusion restrictions
applicable to every pathway, and that you m ght want
to think about redesigning where they' re | ocated.

" mnot suggesting you ignore these issues or that
you, you know, disrupt your system |'mjust
suggesting that | think there is not -- this isn't a
great placenent for these provisions, that's all

MR. RAO | have one nore clarification. On
page 22 of your prefiled testinmony you refer to fl ow
of water, and you state that water usually fl ows
downhill and it takes unusual circunstance to have it
fl ow any other way.

MR REOIT: Yes.

MR RAO Are you referring to the surface
wat er or --

MR, REOIT: No, groundwater.
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MR, RAO To the groundwater gradient

MR, REOIT: G oundwater gradient flows down,

yeah. Not downhill, not downhill in ternms of what the
surface is, it flows downhill in ternms of the
underlying geologic structure. | nean it's always
going to run downhill, it's just that the geol ogic
structure may not mrror the surface, that's all. But
it will still go downhill, you know, in the rea

sense.

MR, RAO  Downgr adi ent

MR, REOTT: Downgr adi ent.

MR RAO Cxay.

HEARI NG OFFI CER DESHARNAI S:  Are there any
further questions for M. Reott?

M5. ROBINSON: Not at this tinme. | think
some of these issues are going to be addressed in the
Agency's rebuttal later, so we'll hold off until then

HEARI NG OFFI CER DESHARNAI S: Does anyone el se
have any questions for M. Reott?

(No response.)

M5. MFAWN. M. Reott, are you going to be
here this afternoon?

MR REOIT: Yes, I'll be here until you're

done.
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HEARI NG OFFI CER DESHARNAI S:  Okay, M ss
Robi nson, you have referred to the Agency's rebutta
testinmony. | believe you have hard copies of that.
Wul d you be ready to have that introduced as an
exhi bit?

M5. ROBINSON: Yes, we would. There are
addi ti onal copies along the back banister if anybody
has not seen that yet, and we have several for the
Boar d.

Al so for the purposes of the record I don't
bel i eve that we reswore any of the Agency w tnesses,
so | assune that that neans that they remai ned under
oath fromthe previous set of hearings, is that
correct?

HEARI NG OFFI CER DESHARNAI S:  That's correct,
that's fine. Do you want to go ahead then and have
that nmarked as an exhibit?

V5. ROBI NSON:  Ckay.

HEARI NG OFFI CER DESHARNAI S:  Ckay, the
docunent entitled Agency's Response Regardi ng Vari ous
Aspects of Testinony Raised by Linda L. Huff and
Raynmond T. Reott dated January 13th, 1997, will be
mar ked as Exhi bit Nunber 20. And does the Agency w sh

to have this entered into the record?
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V5. ROBINSON:  Yes, we do.

HEARI NG OFFI CER DESHARNAI S:  Is there any
obj ecti on?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Okay, t hat
document will be entered into the record as Exhibit
Nurber 20.

(Exhi bit Number 20 was admitted.)

HEARI NG OFFI CER DESHARNAI S: And at this
time we're going to take a break for lunch. W'l
take a one hour break

(A recess was taken.)

HEARI NG OFFI CER DESHARNAI S: W'l | go ahead
and go back on the record. Right before the break we
entered the Agency's rebuttal testinony as Exhibit
Nunber 20. Does the Agency wi sh to proceed with that
testi mony?

M5. ROBINSON: As a prelimnary matter we had
received a letter from USEPA and we had tal ked about
this at the first set of hearings being a public
comment | believe, and we said that we would provide
copi es upon approval of USEPA. And we received that
approval, so should I have that marked as an exhibit

at this time or is it at the public conments?
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M5. McFAVWN.  Were you going to testify about
it at all?

M5. ROBINSON: W are not going testify on

M5. McFAWN:  We'll just accept it as a public
commrent .

M5. ROBINSON: Al right.

MR, RIESER. M ss Robi nson, do you have
copi es of this?

M5. ROBINSON: There are copies in the back.

HEARI NG OFFI CER DESHARNAI S:  kay, this wll
be made part of the record as a public coment. |
believe we're up to Public Comment Nunmber 2.

M5. ROBINSON:  And then, M. Hearing Oficer,
did you wish to proceed with Errata Sheet Number 2
first or the Agency's response?

HEARI NG OFFI CER DESHARNAI S: Wi chever you
prefer.

M5. ROBINSON: Let's go ahead and then begin
with Errata Sheet Nunmber 2, okay, if we could, and M.
King is going to summari ze the contents of that, and
there are extra copies in the back of that as well.

MR KING Just a brief comment on the USEPA

comment. We're in the process of preparing a response
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to that which we will send back to them Hopefully
we' Il have that done within the next 30 days or so.
W' Il probably have some di scussion with them about
the contents of what that says.

I"mjust going to wal k through Errata Sheet Number
2 on a section by section basis. And the first point
is proposed change to 742.110(a), just adding the word
applicable at the place we've identified there.

VWhen you | ook at the USEPA comnments you'll see
that they had nade a suggestion for a change at this
point in the rules, and we thought that this would
provide a little nmore clarification by just including
the word applicable at this point.

The next set of changes are to 742.200. These are
statutory definitions that we received fromthe
[1l1inois Department of Transportation. 1'll note that
we -- that should be underlined naterial, it is new
material, all of that is new material that has not
appeared in the proposal prior to this tine.

The next itemis proposed change to Section
225(d). And if you'll recall we -- at the first set
of hearings in Chicago there was considerable tine
spent di scussing this provision, and there was kind of

some concerns about whether what the Agency had done
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was too limting.

And so we really went back and we tried to figure
out a better way to phrase what we had put forth in
(d)(1) and (d)(2), and we really couldn't really cone
up with a very successful approach. So we went to a
di fferent approach, where it just really says that a
person who is going to conposite soil sanples or
average soil sanples relative to the inhalation
exposure route, it should say route in there, or soi
i ngestion exposure route, would nmeet specific -- the
requi renents set out here, and it really is kind of an
open approach for sonebody to subnmit a specific
site-specific sanpling plan

MR RIESER M. Hearing Oficer? If we have
qguestions should we hold themtill the end of the
conplete thing or ask themas we go al ong?

HEARI NG OFFI CER DESHARNAI S:  Actually it
woul d probably be best on a section by section basis.

MR R ESER If | may, M. King, what are the
factors by which the Agency woul d approve plans?

MR KING W've listed three factors here in
(d). First isthat it's going to be a plan that's
going to be based on a site-specific evaluation of the

site. The second factor is that if you have volatile
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organi ¢ compounds i nvol ved, you can't conposite those.
And then the third factor is that the sanples have to
be collected within the contam nated area.

MR, RIESER. Wuld you have -- | nmean was
there sonme -- would additional factors include
statistical validity, representative nature of the
sanpl es, use of recogni zed net hodol ogy?

MR KING W have to think about whether al
three of those would be included. [1'll just nmake a
note. The ones you said were representative nature of
the sanple --

MR R ESER Right. Statistical validity, I
originally thought of adequacy but realized that woul d
not do.

MR KING That would be a bad word. And the
third one was --

MR, RIESER. Use of recognized nethodol ogy.

MR. KING The one out of those three that
you suggest that it seenms nost problematic is the
i ssue of statistical validity, because if that was a
requi renent then you could end up with sanpling
regi mes that are much greater than the nunber of
sanples in order to establish that sonething is

statistically valid than maybe what's really needed.
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MR, RI ESER  Ckay.

MR KING But we could consider the other
two and perhaps end up with an Errata 3, which we kind
of planned on as this set of hearings concluded to go
back and | ook at any testinony and issues further
based on that.

MR R ESER. Ckay, thank you.

HEARI NG OFFI CER DESHARNAI S: M. Watson, did
you have a question?

MR, WATSON: Yes. Do you have sonething el se
to add, Gary?

MR KING No

MR WATSON: Ckay. A question that |I have is
how under 225 woul d the concepts of the ten foot
sanple limtation for inhalation pathways and three
foot for ingestion pathways as set forth in the SSL
gui dance be utilized at all as part of developing this
sanpl i ng under 2257

MR KING [|'mnot sure | understand

MR WATSON: One of the issues that we had
tal ked about originally was what kinds of sanpling
woul d be required at sites when you were | ooking at
t he specific pathways, and one of the questions was

well, isn't it -- maybe you only have to -- one
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seem ngly supportabl e argument could be nade for the
fact that, you know, if you're dealing with an

i ngestion pathway then, you know, maybe you only have
to sanple down to the three feet. |If you're dealing
wi th an inhal ati on pathway you'd maybe only have to
sanple to ten feet, because those are the sanpling
requi renents set forth in the SSL gui dance documnent.

MR KING This section is entitled
Determ nati on of Conpliance with Renedi ati on
hj ectives. So what we're -- in this section what
we're dealing with are environmental context in which
you' ve established sone kind of nuneric renediation
obj ecti ve.

kay, | think what you're tal king about is a
situation where you don't have a nuneric renediation
objective, you're really looking at these distance
factors, three feet or ten feet. And that wouldn't be
addr essed.

MR WATSON: Well, | guess ny question is, is
it the Agency's position that you have to sanple --
you have to identify the full extent of contamni nation
at a site and nmake sure that you neet your renediation
objectives at all levels, even when you're dealing

wi th the specific pathways which arguably have sone
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connection to depth of soil?

MR, KING The definition of point of human
exposure says it's at the source, unless you have an
institutional control that noves that away. So there
are -- the assunption is that you are neeting those
criteria basically everywhere across the site unless
you've got an institutional control that restricts the
conpl etion of that pathway.

MR RAO | have a foll owup question.

HEARI NG OFFI CER DESHARNAIS: M. Rao?

MR RAO M. King, in response to M.

Ri eser's suggestion you said that maybe it may not be
a good idea to include statistical validity as one of
the criteria.

I was looking at Illinois Steel Goup's prefiled
testinmony where they're suggesting using a statistical
nmet hod, and the USEPA docunent test nethod for
eval uating solid wastes. Do you think that based on
what's given in the nmethods it's inportant to have
statistical validity as part of the data that you
collect to show conpliance?

MR OBRIEN. | think the data needs to be
representative of the site, but I don't think we want

to lock ourselves into statistical nmeasures which
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woul d require | arge nunbers of sanples as --

MR RAO Statistical validity may not be the
right term but do you use statistical nethods to show
that the data is representative?

MR, SHERRILL: There again to use statistica
nmet hods, in the USEPA SSL docunent they were | ooking
at fairly large sites. And if we were to put that in
this section, we believe it would be overly rigorous.

I mean we do nany sites that are |less than a hal f
acre, quarter acre, and to start tal king about
deriving the nunber of sanples that you need to
collect for it to becone statistically valid would
def eat the purpose, because a | ot of people may be
able to average their conposite just by the fact of
taki ng four sanples, you know, | mean w t hout any
reference to whether that's statistically valid.

MR RAO So that what you're saying is to
you the statistical nmethod is nore dependent on the
site, and if it's a very large site then maybe it's --

MR SHERRILL: It would be nore applicable in
a large site, yes. And we wouldn't exclude that under
Tier 3 per se. But we -- we see nore of the use of
t he averagi ng, the conpositing nore, and maybe | guess

you could say in limted areas of a site.
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MR RAO Ckay. As long as it's not excluded
as a --

MR SHERRILL: Correct.

MR, RAO -- nethodol ogy.

MR, SHERRILL: Not be excluding that.

HEARI NG OFFI CER DESHARNAI S: M. King.

MR KING kay, 225(f) was proposed to be
del eted just because of the way we've rewitten (d)
and (c) as well to allow for -- they allow for
alternative nethods already.

320(c), this is part of a series of changes to
make t he groundwater ordi nance section work better and
"1l talk about that [ater on as we tal k about those
ot her changes.

405(a)(4) is in response to a specific set of
guestions at the first set of hearings. It was a
poi nt that Pat Sharkey was -- made at | ength about
this subsection. And so we've included sone | anguage
to address this point.

The next three changes on 405(b) (1) (A,
405(b) (1) (B), and 415(b) are -- and the changes on
Appendi x A, Table G are in response to the questions
received at the first hearing fromthe Site

Renedi ati on Program Coal ition, and then in response to
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their prefiled testinmony which they had submtted
earlier and presented today.

VWhat we concl uded as we understood the points they
were nmaking and the testinony they were presenting, we
felt that there was really good reason to -- I'11I
describe it as neeting them hal fway on the point they
wer e naki ng.

Qur original concern with what was bei ng suggested
was that to use the ranges, the range nunbers that we
had in our Table G fromour information that we'd
gat hered on background data, it was not going to be --
woul d not be statistically correct in ternms of
est abl i shing a conpliance |evel for purposes of
renedi ati on obj ecti ves.

But, you know, their concept was that well, yeah
you really should be able to establish a conpliance
obj ective, conpliance renedi ati on objective using
background dat a.

So we went back and | ooked at the data again that
we had that supported Table G and we went from
showing it as a range to showing it as a specific
poi nt .

And the point we picked there was the nedi an

point. As Linda Huff correctly stated, that's the --
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we went to the 50 percent point as opposed to the --
you know, in essence before we were at the range could
have been interpreted at the hundred percent point.

W& went there because at this point with the
nature of the data we had, and given the different
progranms and the different quality assurance |evels
that were used in securing that data, we felt that the
poi nt that we were nost confortable with as far as
being statistically correct was the nedian point.

So that's what's in Table G W' ve corrected that
to show i nstead of range nunbers to show nedi an, the
medi an points, which then the way 405 and 415 have now
been redrafted, those points could be used as
renedi ati on obj ecti ves.

HEARI NG OFFI CER DESHARNAI S: M. Rieser.

MR R ESER Wat was the rational for
elimnating 415(b) (1) which allowed for excluding a
chem cal from being a chenical of concern?

MR. O BRIEN: Now that we are allow ng the
background | evel s to be used as renediation
objectives, it's not particularly relevant that you
exclude it in this manner, because it can be --
essentially it could be used as a renediation

obj ecti ve.

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ITLLINO S 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

113

MR RIESER: \Well, |I'm wondering, because
thi nk woul d see you a difference between -- there may
be a difference in how things are handled in an NFR
letter or in the future between sonething that you're
excludi ng as a contanm nant of concern and sonet hi ng
that's identified as a renedi ati on obj ecti ve.

And | think that was the reason that there were
di fferences between those two here, that there may be
reasons to -- what you want to in sone circunstances
exclude it so that it's not a continuing factor that
has to be dealt with in an NFR | etter or through
continui ng obligations of sone sort.

MR SHERRILL: CQur focus kind of on that was
on the various progranms within the Agency, it gets
back to whether a chem cal is a contam nant of
concern, whereas 742 primarily deals with devel opi ng
renedi ati on objectives. And because of now being able
to say that this nmedi an point can be used as a
renedi ati on objective, we've kind of skipped that step
and said okay, this is a -- because the step wll
still be used within the programthat you're in, in
RCRA, LUST, SRP program in an initial step, whether
it's contam nant of concern, whereas now we're just

truly focusing on, you know, this is a renediation
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obj ecti ve.

MR, RIESER. \Were under 740 for exanple
woul d people be able to nake a determination that a
substance at the site was an area background substance
and then be able to elimnate it as a chem cal of
concern?

MR KING |'mnot sure |I'm understandi ng
your question.

MR, RIESER:. The question was in response to
John specifically, where else from-- where el se than
here, 421(b), would a person be able to nmake a
denonstration that an individual contam nant was not a
cont am nant of concern because it was area background?

M5. ROBINSON: M. Eastep's going to respond
to this, and I believe he was sworn at the initial set
of hearings in Chicago al so.

MR, EASTEP: There isn't really a need to
make that type of formal determination under the Site
Renedi ati on Program because what's going to happen is
the renedial applicant is going to go through T.A C O
and identify the contam nants of concern, and at that
poi nt put together the renedial objectives report, and
that will -- that should identify in there the

contam nants of concern and how t hey' re addressed.
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And that would include the area background
determ nation as well.
And so if sonething was excluded it would show up

in the remedi al objectives report.

MR RIESER | don't want to bel abor this,
but -- and maybe this is just a -- as a coment, that
the -- this |l anguage was a way that you could make a
determination -- it appeared to nme to be a way to make

a determ nation that something wasn't a contam nant of
concern and that it could be excluded fromfuture
consi derati on.

And | guess the question is whether it's really
been t hought through, the inpact of saying no, you're
not excluding it as a contam nant of concern, you're
just assigning a renedi ati on objective to that
subst ance.

So if you had a site where | ead was -- an area
where | ead was ubi quitous and on your sites you have a
joint conprehensive eval uati on and you want to exclude
that from eval uati on, under this |anguage you coul dn't
exclude it, you could just assign a renediation
objective to it.

MR EASTEP: But | would think -- and that's

what that says, you're correct. But | would also
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think that you could go back to the definition of
contam nants of concern and present the argunent that
it doesn't fit that definition.

MR KING Are you envisioning situations
where sonebody would identify |evels that are above
what we've got in this Table G and would still want
the opportunity to show that those are background
nunmber s?

MR, RIESER: No, not specifically, just in
general. Do you want -- do you want to take a
substance and say it's not a contam nant of concern
because it's background, and this | anguage all owed you
to make that statenent determ nation.

M5. McFAWN.  And are you saying that because
you coul d make that statenent, you thought you woul d
get an NFR supporting that position?

MR R ESER \Well, the NFR woul dn't address
t hat specific concept, but the remedi ati on objectives
report you would make that determ nation, and that
substance would fall out fromfuture consideration as
you noved through the process.

M5. MFAWN So for a while it was a
cont am nant of concern, it was resolved, and it would

not crop up again, is that what you're saying?
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MR RIESER: Right.

M5. McFAWN:  Does that hel p you any?

HEARI NG OFFI CER DESHARNAI S: M ss Rosen?

M5. ROSEN: | guess it is kind of nore of a
statenment. It's a perception problem whether it can
be excluded up front as not being a contam nant versus
whet her it's a renedi ati on objective that is going to
-- may have sonme baggage with it.

HEARI NG OFFI CER DESHARNAIS: M. Reott?

MR REOIT: | think it's nore of a perception
probl em because if you exclude it fromthe front end
then you don't have to sanple for it as nuch. [If you
don't exclude it until later you have to do nore
sampling for it. So there may be a cost attached to
it, too.

MR. RIESER. Maybe this is sonething the

Agency wants to | ook at further

MR, EASTEP: |'mnot sure that that argunent
-- that | agree with M. Reott's argunment. In either
case you mght be -- an applicant mght be put in a

position where he has to at | east sanple to address
some of that, particularly with -- either way you go,
with the argunent if you're using the area background

or you're using a contam nant of concern argunent,
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that rel ates back to the area background, you stil
may be put be in a position where you have to sanple
for it.

MR, RIESER. Sanple off-site if it was area
background and sanple on-site if it was a contan nant
of concern. | don't want to bel abor this, as | said.
It's just sonmething | want to underline and ask about.
It strikes ne it takes something away that was in
there for a purpose.

MR KING Well, the reason why we had t hat
in there originally was because we did not have -- you
couldn't call these things renedi ati on objectives.

That was why the | anguage was drafted that way. And
so once we went to the renedi ati on objective concept,
we saw this as not being needed.

And to nme it seens like it is already inherent in
t he ot her provisions dealing with background, that
there's a place for sonebody to nake that kind of
denonstrati on, because you denonstrate what the
background is and then you show well, that's all on ny
site and so you don't have to be concerned about it
any further.

VWl l, | nean whether you say you net the objective

or you' ve excluded it, in that context it nmeans the
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same thing to ne.

HEARI NG OFFI CER DESHARNAI S:  kay, well, at
| east that's sonething that can be further addressed
in comments if people feel it's appropriate. Does the
Agency wish to continue with the errata sheet?

MR KNG Okay.

MR WATSON: |'ve got sone additiona
guestions on this change.

HEARI NG OFFI CER DESHARNAI S:  On the sane
sections?

MR WATSON:  Yeah.

HEARI NG OFFI CER DESHARNAI S:  Ckay, M.

Wat son.

MR WATSON: | was just wondering if you
could elaborate a little bit on what went into
choosing the 50th percentile or the nean average in
choosi ng your renedi ati on objective.

MR KING | don't think we have anything to
add fromwhat | said earlier, and that was it was the
point that -- given the nature of the database we were
dealing with, that was the point that we were nost
confortable with as being the statistically correct
data point.

MR WATSON: Well, did you then go through
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and evaluate all the data and the source of the data
and then determine that if you chose 50 -- | nmean on a
technical basis if you chose the 50th percentile that
woul d probably give you the truest area background
number ?

MR, KING Qur concerns, and again this goes
back to the original testinony that M. Hornshaw set
forth when he testified back in Novenber, that
dat abase that went into creating the area background
range, we did that what, two or three years ago, and
that was not done for purposes of this proceeding or
for purposes of devel opi ng a background numnber.

So we were using that to -- as -- to get
information froma statew de basis what kind of |evels
were anticipated. And we collected data, used data
that the Agency had collected fromvarious different
sources as JimO Brien has tal ked about.

For instance for sone of the lead stuff, it was
clear that there was sone of themthere was an
i nfl uence from sonet hing that we would not consi der
real |y background issues. A nunber of the sites where
we were taking data fromwere Super Fund sites, and so
there coul d have been a question about how really

representative of background that was.

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ITLLINO S 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

121

And so given all those difficulties with the
nature of the database, we felt that the nunber that
we were nost confortable with as far as being the
correct nunber was that nedian.

MR WATSON: Did you | ook at any ot her
| evel s, for instance the 75 percentile, to see what
t hose nunbers | ooked |ike?

MR KING No, we didn't do it in terns of
| ooki ng at what the nunbers would [ook like. W were
evaluating -- we did it on the basis of evaluating
t hat dat abase that we had coll ected, and our know edge
of where all that information canme from

We didn't look at well, 70 percent will give you
this nunmber, 90 percent will give you this other
nunber, we didn't do any of that kind of thing.

If I may nove on to Section 600, we made a nunber
of -- Errata Sheet 2 includes a nunber of changes t hat
were di scussed at the | ast day of hearing in the first
set of hearings relative to risk level, and you'll see
at this point and at several others, we're really nore
or less just kind of laying out in errata sheet fornat
what we had presented in a single sheet format at that
tinme.

M5. ROBINSON: For the record that was the
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docunment that was entered as an exhibit entitled
Errata Changes on Ri sk Issue. Those are all rolled in
here now.

MR KING 610(a), that was | think we had
gotten a coment fromthe Board that suggested we
needed to have a left side of an equation in that
rule, so we included that.

710(b) is -- well, both of those changes in 710(b)
are related to the risk level issue. The sane is true
wi th the change on 710(c)2(a).

710(d)(1)(A), that was -- that's in response to
some questions that we've been getting outside of the
heari ng process context, and we've been getting sone
guesti ons about the pH dependent Koc val ues, and so we
t hought it would be -- since we had that data we
t hought it would be best to go ahead and put that
toget her and include another table wi th that
information in it.

The change on 710(d)(1)(C) again is related to the
ri sk level issues.

715(c)(3), that was just a typo.

715(d) is a risk level issue.

810(a)(1) (@, that was a typo, we changed t hat

capital "I" to a | ower case "i
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HEARI NG OFFI CER DESHARNAI S:  Yes.

MR. PEACH  David Peach, Ross & Hardies for

the Illinois Steel Goup. | just want to clarify the
810(a)(1)(G item | believe that should be a change
frominfiltration rate capital "I" to hydraulic

gradient small "i And al so just as another note
t he aquifer conductivity should be a capital "K' and
not a small "k" in that sane paragraph
MR KING kay, we'll have to -- we'l
doubl e-check those.
810(a)(3), we deleted that definition of C source
because there's already a definition in 810(a)(1)(Q
There are three changes on 900. Those are al
related to the risk level issue

There's a change on 1000(a), that's related to --
we went back and | ooked at -- it seened to us that the
first sentence there was not necessary, duplicative,
and then we changed the words "in place” to "placed"
so it was clear that at the time you devel oped your
renedi ati on objectives you didn't have to have
institutional controls already in place, that you
could put that in place afterwards.

1085(a)(5) is related to the risk |evel issue.

1010 is a typo.
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1015(a) starts a series of three changes that we
made on the groundwater ordi nance subsection wth that
we thought we'd nake it -- or were inprovenents to
make it work nore effectively.

If you look at the first issue there, the origina
| anguage had said "prohibits the use of groundwater”,
and under strict reading of that, if an ordinance
grandfat hered existing wells, then that would not be
acceptable, and we think that's not necessary to
prohi bit grandfathering, because the way this is used
in Tier 2 and under Subpart C, the nodeling has to
account for existing wells so we don't have to -- we
won't have to have an ordi nance that prohibits
grandf at hered wel | s.

HEARI NG OFFI CER DESHARNAI S: M. Rieser.

MR RIESER: Wth respect to this |anguage, |
think installation of potable water supply because --
it would clarify to say installation of new potable
wat er supplies wells or installation of additiona
pot abl e water supply wells, because the foll ow up use
of such wells mght be referenced to any water supply
wel | s.

MR KING Well, we tried to make it --

that's why we had in the use of such wells witten it
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the way it is, soit's applying only to that phrase
before that. W had debated about words |ike new or
additional, and then it's kind of like well, if you
put in the word new, what does that nean? Does it
mean new after the renediation's occurred, after the
NFR is issued, after the ordinance is adopted, you
know, and we were trying not to create other issues by
i ncludi ng that word.

MR, RIESER: But the intent is plainly that
it prohibits the installation of nore wells than are
currently there in other words?

MR KNG Right.

MR RAO M. King, | have a question. You
said regarding the existing wells that we may use for
pot abl e water supply, that the nodeling shoul d account
for such use. Wat did you nmean by that?

MR KING If you ook at -- let ne pull this
out. Let's |look at 742.810. Excuse ne, 805. And
there's various criteria there as to what a -- the
Tier 2 denonstration has to neet.

And one of the ones that you have to show is that
the point of -- at the point of human exposure that
t he groundwat er nedi ati on objective is being net.

kay. So a well, an existing well that's being
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used as a potable water supply would be a point of
human exposure. So there would have to be
denonstration using equati on R26.

MR, RAO But the | anguage that you propose
in Errata Sheet 2 deals with institutional controls,
doesn't it?

MR KNG Right.

MR, RAO \Were they don't have to neet the
groundwat er obj ecti ves.

MR, KING The purpose of the ordinance is
not to -- is not to show that existing groundwater
uses are protected. It's to control future uses of
the groundwater. So that's the purpose of the
ordi nance. The ordinance is controlling future use of
the groundwater, just like a deed restriction would on
an individual piece of property. It's controlling
future use of that groundwater.

MR, RAO So are you saying that, you know,
sonmebody has to go with this -- getting an ordi nance
will still have to make a denonstration required by
742.805 for existing use?

MR KING Yes.

MR RAO  Thanks

MR, SHERRILL: Unless they were doing 742.320
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which ties it back into that.

MR, KING kay, then the second part of that
provi sion di scusses -- well, then if there's a
prohi bition on use of future installation of wells,
what happens if |ocal governnment wants to instal
addi ti onal wells? Because you know, they need it for
gr oundwat er use.

We didn't want to exclude in a reginmented way all
future uses by a | ocal governnment of groundwater
withinits community. But we did want to set up a
process so that it was clear that -- clear to us that
the | ocal governnent was going to review, evaluate and
address any contam nation issues before they put a
wel | in.

And so that's why we'd previously had this concept
of a menorandum of under st andi ng between t he Agency
and the | ocal governnent where the |ocal government
chose to enter that agreenent, and we have expanded
that, that nenorandum of understandi ng concept to
include the three itens that are included in
1015(i)(6).

Just to go over those, the first itemis the |oca
government would review the registry of sites where

NFR s have been -- determ nati ons have been nade

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ITLLINO S 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

128

within the area covered by the ordinance, that was
somet hing that was al ready i ncl uded.

Secondl y, they determ ne whet her any potential --
whet her the potential source of the potable water has
been or could be affected by the contam nation that
had been approved to be left in place.

And the third element is they take steps to nake
sure that the source of the potable water is protected
fromthe contami nation or is capable of being treated.

The next two itens on 1020 are just clarification
of which part of the Tier 1 objectives are being
referred to there. W have that included.

The next provision on 1100(d). This was an issue
that was raised in discussions in the context of
RO7-11 relative to our Part 740 proposal. W wanted
to be consistent with our position in that proceeding.

It seenmed |like the problemwe were facing there is
whet her we were nmandating a specific rel ationship
bet ween an owner of a site, future owners, |essees, et
cetera, and we don't want to be in a position where
we're mandating that type of relationship.

W had -- | don't know, Dave, did you want to
bring up this point about the transferability issue

any further? W had a discussion with sone of the
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Site Renediation Committee peopl e yesterday and there
was some further discussion about this point.

MR. RIESER. Yeah, | guess the question in
the formof a question, the sentence "this
responsibility shall be transferable with the
property", is still -- the concept at |east of
transferability is sonmething the Agency still believes
in, correct?

MR KING That's correct.

MR, RIESER Wul d the Agency consi der taking
the sentence or a sentence that is suitably nodified
to reflect the concerns the Agency has and pl aced
el sewhere in this docunent, and | think the reason is
in the RO7-11 there was di scussion about this
transferability issue, and one of the references that
peopl e had was this particular section of this
particul ar | anguage. And because | think this is the
only place that says clearly that these -- these
obligations are transferable anobng owners or well,
anong peopl e responsible for doing the transferring.

MR KING W were going to look at this
issue as a result of our discussions yesterday in
terns of making that a perm ssible concept. There's

certainly not -- fromour standpoint we think that
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this responsibility certainly can be transferred from
owner to successive owner. And the issue for us is
trying to make sure that it's clear that it's a

perm ssive context as opposed to any specific

mandat ory change between one set of owners or one set
of | essees.

HEARI NG OFFI CER DESHARNAI S:  Wbul d any
suggest ed changes to that section be included in an
Errata Sheet 37

MR KING That's right.

HEARI NG OFFI CER DESHARNAI S:  Thank you.

MR, KING 1105(c), the change there is wong
so you should ignore it.

1105(c)(2) (O we're trying to maintain the English
system here as long as we can as opposed to the netric
system However, we want to nake sure we're
consi stent in how we use those ternms, so we've got
three feet instead of one neter.

1105(c)(3), those changes there are -- really just
needed to include the ten foot concept that you see in
Subsection (c)(3)(C) there which is consistent with
what we have under Subpart C.

We have a nunber of changes to the --

MR Rl ESER: Excuse ne.
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HEARI NG OFFI CER DESHARNAIS: M. Rieser.

MR RIESER:. Yes, I'msorry. The clean soil,
is that intended to exclude fill or other materials
that m ght be between the contam nated nmedia and the
surface?

MR, SHERRILL: Yes, generally, yes. | think
we had discussed this in the first hearing, I"'mtrying
to think of the context of what we neant by cl ean
soil.

MR R ESER Well, | would wonder how it
woul d apply to an industrial site that had three feet
of some nonnative material that wasn't duplicated in
what ever the contam nation was, and seven feet of
native material, soil or whatever it happened to be,
but that represented in total ten feet of cover
bet ween the surface and the contam nated nedia, and
whet her this was intended to exclude that particul ar
situation.

MR KING Well, | think -- | nmean we used
the termclean soil there, really our intention was
that it would be a native type material. Because we
were concerned that, you know, you could have just ten
feet of junk, | nean literally junk, on top of the

contam nation, and that wouldn't do anything to
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i nhi bit the novenent of contami nation into the air
pure spaces and upward.

MR RIESER  Coul d one nake a denonstration
that the nonnative material was as effective as soi
inlimting the -- limting vapor transport?

MR KING Yes, that's certainly feasible

MR. R ESER:.  Thank you.

MR KING As | was saying, we have a nunber
of changes to the appendices. Unless sonebody wants
to get into the specifics of any single one of these,
| really don't want to.

They really represent an effort on our part to
continue to work towards having these tables and these
nunbers be as correct as we can possibly have them
And so we' ve been goi ng through an outside peer review
with two of the gentlenmen here fromthe Site Advisory
Conmittee | ooking at these nunbers closely, and we' ve
been trying to nake sure all the nunbers are right and
all the calculations are correct and we don't have any
roundi ng errors which then contribute to sonme ot her
i naccuracies in the nunbers presented.

HEARI NG OFFI CER DESHARNAI'S: M ss Rosen?

M5. ROSEN: | just have one question. Gary,

coul d you provi de sone background on new 742 Appendi X

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ITLLINO S 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

133

B Table F, maybe where that came from or what use
that table m ght be.

MR, KING Appendi x B, Table F?

M5. ROBINSON: On the docunent that was in
t he back, there are page nunbers that didn't copy very
well at the bottom but it |ooks like it's page 60 of
t he appendi ces on the version that we brought in
t oday.

HEARI NG OFFI CER DESHARNAI S: M ss Robi nson,
just to clarify, you have nodified versions of the
appendi ces avail abl e?

M5. ROBINSON: That's right. | don't know
how many things are different fromthe appendi ces we
handed out last tine. They are going to be nostly the
same type of things that were shaded before, you're
going to see still shaded. W have added sonething or
clarified sonething that will show up in here, too.

W intend and hopefully as part of Errata Sheet
Nunber 3 to actually file a proposal all together wth
all the errata changes, strikeouts and underlines
showi ng up for the Board, and we can put it in the
service list, too, so everybody gets a copy, and that
wi Il include the text changes and the appendi ces

changes.
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HEARI NG OFFI CER DESHARNAI S: At this tinme
woul d you like to nove to have this admitted as an
exhi bit?

M5. ROBINSON: Pl ease.

M5. McFAVWN.  Can you tell ne, does this
repl ace what is now Exhibit 8 which are your | ast
version of the appendices?

V5. ROBINSON: Yes, it should.

HEARI NG OFFI CER DESHARNAI S:  Is there any
objection to this being admtted as Exhibit 217

(No response.)

HEARI NG OFFI CER DESHARNAIS: It will be so
admtted. And it's the new nodified versions of
appendi ces -- is that appendices A through D?

M5. ROBINSON. That's correct.

HEARI NG OFFI CER DESHARNAI S:  Thank you.

(Exhi bit Number 21 was admitted.)

HEARI NG OFFI CER DESHARNAI S:  Was there a
guesti on pending for the Agency?

M5. ROSEN:  Yes.

DR HORNSHAW As | had testified in the
previ ous hearing, we had been getting quite a few
calls fromconsultants who weren't able to recreate

the values in Tier 1 using sone software prograns that

CAPI TOL REPORTI NG SERVI CE, | NC.
SPRI NGFI ELD, ITLLINO S 217-525-6167



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

t hey had devel oped.

And as David and | dis

135

cussed earlier today, in a

| eftover question fromthe previous hearing, we put

this table together so that people would have the

exact values that went int

o the creation of the Tier 1

table for the migration to groundwater values. That's

what this table does, this

M5. ROSEN:  Thank

new t abl e.

you.

HEARI NG OFFI CER DESHARNAIS: M. Rieser.

MR R ESER We t

al ked at the | ast hearing,

M. Hornshaw, about the question of attribution, sone

of the values are footnoted to reflect their

attribution and sone are not, and went into sone

detail about that then about describing where those

uncontri buted val ues were from

Is there any interest or intent on the Agency to

i ncluding those attributions in the new version of

this table?

DR HORNSHAW | think we can do that.

MR RIESER. Than

MR OBREN |'d

other than the first page,

| ong when it gets over --

k you.
al so point out that on --
the table gets a little

it says groundwater cleanup

objectives, and it's supposed to reflect the word
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that's on the first page for the two right nost two
colums. So we'll correct that also.

HEARI NG OFFI CER DESHARNAI S:  And again t hese
changes would be reflected in Agency Errata Sheet 3?

M5. ROBINSON:  Correct.

HEARI NG OFFI CER DESHARNAI S:  Thank you. M.
Ri eser.

MR, RIESER: Yeah, | have one nore question
and this goes back to 900(d), which is the reference
torequiring if there's a change in the target risk
going to 915, and the question is why this can't be
handl ed as one woul d handl e a nodification of other
paraneters via 742.905, where you would supply a
justification for the nodification and the technica
mat hemati cal basis for the nodification

M5. ROBINSON: Could you restate your
question, M. Rieser? I'msorry, | don't think we
quite got it.

MR RIESER Let's read it back and see if it
makes sense.

(The reporter read the requested
mat eri al .)

DR. HORNSHAW | hope I'mgoing to be

answering your question, because | was talking with
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Gary as the question was being reread, but --

MR RIESER: Well, | hope so, too.

DR. HORNSHAW The reason a risk val ue
greater than one in a mllion needs to be a part of a
formal risk assessnent in Section 915, it is our
i ntent that whatever is the output of that risk
assessnment, if it turns out to be greater than one in
amllion but justified in the context of the risk
assessnent, that's how the value will be approved.

We don't anticipate sonmebody coming in at the
begi nning of a process and say | think the risk should
be one times ten to the mnus fourth, nowl'mgoing to
go do the risk assessnment to justify that.

MR RIESER Are there sites where a |ess
than full-bl own el aborate risk assessnent would be
available to justify a change in the target risk?

DR HORNSHAW |'mnot sure | can think of a
justification at this point. W've testified that we
t hi nk everybody deserves equal protection at the point
of exposure, and naybe sonebody can cone in with a
justification for sonebody having a higher risk. But
| can't think of that at this point.

MR RIESER Wuld a case where you had a --

the Iikelihood of a potential receptor in the future
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is extremely ow, would that be one of the
consi derations?

DR. HORNSHAW Usually that's taken care of
by the assunptions that you nake about exposure rather
than the risk |evel.

MR R ESER  Wbuld the |ikelihood that there
woul d be a future receptor be a case?

DR. HORNSHAW Is there still a question or
were you working on a different question?

MR, RIESER:. No, thank you.

M5. ROBINSON: No, there's not.

MR. RIESER: No further questions.

DR HORNSHAW  Ckay.

HEARI NG OFFI CER DESHARNAI S: M. Watson, did
you have a question?

MR WATSON: Woul d the -- perhaps the
presence of a single contanminant at a site be a
justification for the application of a risk greater
than ten to the minus sixth? 1 mean as | understand
USEPA net hodol ogy, it's cumul ative risk-based to
i nsure that you never have a risk greater than ten to
the mnus fourth. So if you have one contani nant on
your property, would that be potentially a

justification for arguing for sonething other than ten
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to the mnus sixth without a full-blown risk
assessnent ?

MR KING Wiat's confusing us when you use
that termw thout a full-blown risk assessnent but
usi ng USEPA procedures, if you use USEPA procedures,

for us that's a full-blown risk assessnent. So | nean

MR WATSON: Well, | guess what | was
referring to is in the soil screening gui dance
docunent in deriving the cleanup objectives, there is

thi s understandi ng of cunulative risk, isn't that

right?

DR HORNSHAW That's correct.

MR WATSON: And that's not a part of a Tier
3, | mean that's -- you could use that concept in

arguing for a risk greater than ten to the mnus sixth
wi t hout going through a full-blown risk assessnent?
DR HORNSHAW [I'mstill not sure that that's
what the reasoning is. Wat we have in the section on
formal risk assessnment is that you' re supposed to be
using nationally recogni zed procedures, and for the
nost part those nationally recognized procedures is a
full risk assessnent. And arguing ahead of that ful

ri sk assessnment that sonme other risk level is
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appropriate, | can't think of how that could be
justified.

HEARI NG OFFI CER DESHARNAI S: M. Reott, did
you have a question?

MR REOIT: Yeah. Several. Dr. Hornshaw,
doesn't the statute require that the Agency set risk
at between one tines ten to the mnus fourth and one
times ten to the mnus sixth?

DR HORNSHAW Not for residential
properties.

MR REOIT: Right, but for everything el se
that's what the statute requires, isn't that right?

DR HORNSHAW  Correct.

MR REOIT: Isn't that justification by
itself in the absence of a full-blown risk assessnent
for setting risk at one times ten to the mnus sixth
for exanmple for industrial property?

DR HORNSHAW |'m not so sure about that.
The | egi sl ature gave us broad directive and didn't say
how to use those risk levels. So we've assuned that
we were going to use nationally accepted procedures on
how those risk levels are going to be translated into
this rule.

MR, REOIT: The General Assenbly specifically
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property. Isn't the inplication of that limtation
that they weren't trying to put that limt on other
properties, industrial properties for exanple?

DR. HORNSHAW Maybe, | don't know. |'m not
going to put words into their nouth.

MR REOIT: Dr. Hornshaw, USEPA subnmitted a
comment which was identified this afternoon as Public

Comment Nunmber 2 for the record. Have you had a
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chance to review that?

MR KING Could we just

back up just as a

further anplification on the previous question. |

mean we're clearly recognizing that

greater than one in a mllion

risk levels can be

because we recogni ze

that you could have multiple contaminants at a site.

And if you had ten contam nants each at a risk of one

inamllion, then your cunulative risk is one tines

ten to the mnus fifth.

You know, so |

mean we're being consistent with

the statute. So the inplication that we're not being

consistent with the statute, you know, | woul dn't

agree with that.

MR, REOIT: Ckay.

DR. HORNSHAW And to go even further

CAPI TOL REPORTI NG SERVI CE, | NC

SPRI NGFI ELD

I LLI NO S

217-525-6167

beyond



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

142

that |1've heard a suggestion that the Board may want
to consider one tines ten to the mnus fourth as a
goal, and if you have nore than one carci nogen at the
site then you' ve al ready gone beyond what the

| egislature is going to allowif ten to the m nus
fourth is your target risk at the beginning of a
process.

MR, REOIT: Dr. Hornshaw, have you had a
chance to | ook at the USEPA comments?

DR. HORNSHAW | have glanced at it briefly
and | don't recall what was in it to tell you the
truth.

MR, REOIT: Let me direct your attention to
par agraph 18.

M5. McFAWN. Could | interject here? | think
we' re going back into the substantive testinony that
you gave and the issue that's been presented by M ss
Huff as well about what should be the correct |evel of
risk.

For the purposes of the errata sheet can we just
focus on the | anguage that the Agency has proposed
here? Do you have an objection? It seens |ike they
have tried to clarify their position. Now you m ght

di sagree with their position, but do you have
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guesti ons about their |anguage per se?

MR REOIT: | don't have any questi on about
clarifying their position, but it's dramatically
different than we've ever heard before in this
rul emaki ng, and everybody in the audi ence recognizes
that and that's why we're all junping up

M5. McFAWN: | guess | didn't recognize that.
Maybe |I'm m ssing sonething, it mght be ny
sophi stication isn't that high, but it seens to ne
that this is what they've been telling us and in fact
in response to your testinony.

MR REOIT: Let me just articulate what |
think is different and maybe you'll understand why
we're all doing this.

M5. McFAWN.  What |'m questioning is this the
proper time or, you know, in the -- | think now we're
going into your testinony, and I want to focus on the
errata sheet. So why don't we if we can take a break
fromthis train of thought and come back to it and you
can clarify your position on it.

MR REOIT: Okay.

HEARI NG OFFI CER DESHARNAI S: W I 1 the Agency
be addressing risk levels when it addresses its

rebuttal testinony?
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MR KING Yes.

HEARI NG OFFI CER DESHARNAI S:  Would it be
acceptable to everyone else to --

MR REOIT: That's fine.

HEARI NG OFFI CER DESHARNAI S:  -- save this
di scussion for that tine?

M5. ROBINSON: Yes, it would. By us I nean.
" mnot speaking for everybody el se.

HEARI NG OFFI CER DESHARNAI S:  kay, so at this
time unless there are -- are there any additiona
guestions on the | anguage of the errata sheet?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Does t he Agency
have any additional coments on its errata sheet?

M5. ROBINSON: Hold on one second, we may
just have anot her typo.

W' re finished

HEARI NG OFFI CER DESHARNAI S: I n that case if
t he Agency would nove on to its presentation
concerning its rebuttal testinony.

M5. ROBINSON: Ckay, | think howwe'd like to
do this, it is rebuttal testinony, and | think we'd
like to go with what we did as submtting this as

Exhi bit Nunber 20, and then instead of reading this
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word for word I would ask that we enter this into the
record as if it had been read and then all ow our
people to give summaries. It mght go alittle bit
nmore snoothly that way. That way we may | ose sone
attention at this late point in the day if we try to
read it word for word.

HEARI NG OFFI CER DESHARNAI S:  Are there any
objections to the testinony being entered as if read?

(No response.)

HEARI NG OFFI CER DESHARNAI S:  Ckay, we wil |
treat it the same as other prefiled testinmony. |If the
Agency wi shes to proceed with its sumary.

M5. ROBINSON: | think M. King is going to
sumari ze the first topic

MR KING The first topic that we addressed
was the definition of residential property. And we
had an opportunity to consider the definition that
Li nda Huff proposed, and we objected to that proposed
revision. This was the sane -- we went through this
sanme definitional issue in the context of R97-11
relative to Part 740

VWhen M ss Huff testified there she had proposed
t he sane ki nds of changes to the definition of

residential property. And our response here is
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basically the same thing as we responded there. W' ve
got a couple of concerns.

One is the notion of we felt that the | anguage
t hey had proposed would inply that you don't have --
it's not going to be clear that you' ve got a conplete
exposure pathway, and we felt that it's -- that's an
i nportant concept to have there.

And then the second point is that if we've limted
the definition to sinmply what exists at the tinme of
the investigation, and don't include the notion of
what may occur in nost renedi ati on uses, then we don't
think that's an appropriate way to | ook at that issue.

M. Reott had al so proposed sone changes to the

definition of residential property, and | hadn't seen

any testinony on that. | think I -- but he did talk
about it this norning, so I'll talk about that a
little bit.

As best | can understand what is being suggested,
fromour position it would really -- we'd end up with
sonet hing that would be totally unworkable. It |ooks
to ne |ike we woul d sonehow be having to concl ude or
make determ nati ons based on how | ong people were
living at a specific location and how | ong they were

pl anning on living at that |ocation and those kind of
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i ssues, which to nme would seemlike it would be
i npossible for us to nonitor or make any kind of
consi stent deci si ons.

So our conclusion is that we think the definition
of residential property that we provided is a good
one, is consistent with the statute and we think that
shoul d be fol | owed.

The second topic was relative to conpliance with
renedi ati on obj ectives under Section 742.225, and we
tried to -- our purpose, we tried to address the
concerns that Mss Huff had presented and we thought
we cane up with a way to deal with that in Errata
Sheet 2.

The third topic is the principles, basically it's
-- there was a |l ot of discussion about Section 305
earlier today and what that topic covers. And M.
Sherrill's going to give the bul k of our response on
that, but I wanted to introduce a couple of points
that we don't talk directly about in what's been
provided in the exhibit.

Subpart Cin essence was not our proposal. As it
was originally fornul ated that was devel oped by the
Site Renediation Advisory Conmittee. And they did so

they developed it to fill a gap which they saw i n what
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we had proposed. And it's intended by us and
believe it's certainly intended by themto be a
consi stent hol e.

M. Walton tal ked this norning about what he
refers to as the good gooey stuff being source
material, and we really in the context of Subpart C
were trying to figure out how do you define what is
t he good gooey material that should be renmoved in the
context of the pathway exclusion process.

And we really would struggle very nuch with that
and concl uded that there needed to be sonme -- there
needed to be a definition relative to that that was
measurable. And we hit upon the five points that are
laid out in section -- excuse nme, six points that are
laid out in Section 305.

If the Board is going to throw out 305, then it
really should be throwing out all of Subpart C,
because it is whole and it's not intended to be broken
apart.

We t hink Subpart C makes sense, is a good
approach, but we don't think you should just take --
the Board should be in a position where it just takes
hal f of Subpart C and not the other half.

MR, SHERRILL: The issue follow ng up on what
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M. King has said, so this exposure route eval uation
then the question becones, you know, what are we going
to | eave behind as source material, as contam nated
material, and how woul d you neasure that.

And the criteria that we've applied here under
Subpart C are when the soil attenuation capacity is
exceeded, when the soil saturation limt is exceeded,
reactivity, the pH, when the pHis less than 2 or
greater than 12.5, and when toxicity characteristics
for either arsenic, barium cadm um chrom um | ead,
mercury, seleniumor silver are exceeded, or there's
free product in the groundwater.

There's two -- we've nade the anal ogy here, | can
bring it up, of a speed limt in the anal ogy of, you
know, how nuch source material you can | eave, and the
anal ogy being what are we going to have as a limt, a
concentration that you can | eave behind in either the
soi | or groundwater.

And there's two reasons that we see that there
should be Iimts on how nuch contam nati on shoul d be
| eft behind under Subpart C One is if these limts
are exceeded, trying to nodel the behavior and the
m gration of any contam nant that you |eft behind, the

Agency does not know, | don't know of any nodels how
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you coul d nodel those behavior of those contani nants.

And then nore inportantly, we believe unacceptable
health risks would remain if you | eave contamn nants
behi nd that could exceed these limts.

742 was designed to be protective of long term
exposures to human health and the environnent, and we
believe if you | eave behind limts that exceed these
criteria, there's the potential for very short term
exposures that could be of an acute and i nmedi ate
endangernment to human health if you were to be
accidental |y exposed.

I"ve listed that brief contact with contam nation
coul d cause serious dermal effects. You could be
| eavi ng behind levels that are -- that could be
absorbed through the skin just through brief contact.
| mredi at e danger to human health and life or to organ
li ke we said, skin, lungs, kidneys. |nmmedi ate danger
to skin and eyes from exposure to extrenme pH ranges.
And seepage of free product into basenents, parking
garages, utility trenches which could cause fire
expl osi ons.

The Agency feels that whether or not there is an
institutional control and engi neered barrier, under

Subpart C as the way it's witten now, we would not be
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-- that there will be accidental or unintentiona
exposure to sone contam nants, you know, whether or
not there's an engineered barrier there. And we
think to be protective of these accidental exposures
that we need to have sonme kind of limts on the
concentrations of contam nants.

And we've al ready back in Decenber went over quite
a bit that what we do have Tier 3 avail abl e under
Section 742.925, that this isn't the only method under
742, the Subpart Cis not the only way to eval uate an
exposure route.

So in other words, the question was asked several
times, you know, if you do have source material
behi nd, could there be circunstances at a site that
you could | eave that behind, and our answer was yes,
and we woul d eval uate that under Tier 3.

And Gary King was going to followup a little bit
nmore on the point of human exposure, which somewhat
ties in together with this exposure route. That wll
be alittle bit later on in this testinony.

MR KING Let ne add one other point, and
that's again there was some di scussion this norning
which would -- kind of left the inplication that maybe

these criteria should be or could be expanded to apply
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to the other Subparts within 742. And we woul d not
agree with that. | nean this is to be fixed within
the context of Subpart C. Those six criteria don't
have to be included as part of Tiers 1, 2 or 3 or the
area background.

MR, SHERRILL: And just another point is, you
know, we've brought up as pHis one of these criteria.
And whereas it's not explicitly stated in this --
under Subpart C, the pHis a contani nant of concern
it doesn't say this under Subpart C. And we don't
have it listed as one of the 117 contam nants or
chem cal s.

There's thousands, as we stated earlier in
Decenber, there's thousands of contami nants in the
environnent, and we've listed as many really as
practical on devel opi ng renedi ati on obj ectives, and we
do have soils where pHis a contam nant of concern. |
mean it not always is, but for purposes of 742 you
coul d have pH, whereas that was a contam nant of
concern

MR KING W could nove into area
backgr ound.

MR, REOIT: Do you want to do questions as we

go?
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HEARI NG OFFI CER DESHARNAI S:  Actual ly since
this is being treated as testi nony and the Agency's
presenting it's sunmary, we will have a summary of al
the testinony as with other w tnesses and all ow
guestions at the end.

MR KING On the area background issue, |
think we've really talked a | ot about that already in
the context of Errata Sheet Nunmber 2, and | don't see
any real reason to go into any further sunmation at
this point.

The next issue was the discussion on risk |evels.
M. Reott was right in -- oh, excuse nme, one other
point in between them

MR, SHERRILL: Under the topic Tier 2 data
gaps, M. Reott has an attachnment that listed --
stated sonewhat that Tier 2 is unavailable for
approxi mately one-half of the 110 chemcals listed in
Tier 1 due to data gaps.

For several of these contam nants, they had to do
wi th the inhal ation, devel opi ng an inhal ation
renedi ati on objective, and for nany contam nants
there's not an inhalation remedi ati on objective that
needs to be devel oped.

So there is no -- in other words, it is not an
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i nhal ati on concern. And | think Tom Dr. Hornshaw was
going to elaborate a little bit nore on a coupl e other
poi nts on sone of these contam nants.

DR. HORNSHAW Well, just to go beyond what
you were saying is that USEPA doesn't have the
toxicity criteria for inhalation for quite a few of
their chemicals that are in T.A C. O, and so we
woul dn't even devel op cl eanup objectives for the
i nhal ation route because of the |ack of data.

MR KING kay, the next issue is the one on
risk levels. M. Reott nade the statenent earlier
about the inmportance of this issue and how you assign
risk level, its critical nature, and we certainly
woul d agree with that. It is fundanmental to the
process of devel oping risk-based corrective action
obj ecti ves.

We start fromthe position not of |ooking at what
ot her states have done, because, you know, there's
certain value to doing that, but we think it's -- the
first place we have to start is with the Environnenta
Protection Act and what did kind of the legislature
outline as a baseline there.

And there is the discussion of between one and ten

t housand and one in a mllion. There is also rea
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clear that where you' re dealing with a residenti al
situation, the intended risk level is to be one in a
mllion. And so that's where we started our

devel opnent of our rules relative to this issue.

Early on, in fact even while we were tal king about
in the context of the negotiations relative to the |aw
itself, we asked the question as we posed it here in
our response, and that was why should a person who's
working at a site be subjected to a greater risk of
cancer than a person who's residing at a site? The
guesti on we asked previously in this proceeding as
wel | .

And M. Reott gave an answer to that question
whi ch was good, because we really haven't heard an
answer before. | don't think at least for me | didn't
-- |1 don't find the answer particularly persuasive.

As | understand it was really focusing on two things.
One is kind of looking at the fact, the exposure
function and the fact that the nodeling assunmes 25
years for people that are working, and that that's too
hi gh of a numnber.

Vll, if 25 years is too high of a nunber, then
the way one would deal with that is to change the

nunber on the exposure function, that's part of the
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equati on process. You don't change the risk |evel.

Wth the industrial/comrercial sites there's
al ready an assunption built in that you have different
exposure functions and you cal cul ate your renediation
obj ections based on those different exposure
functions. But still, you know, what is the end goa
as far as the risk?

The ot her argunent he was giving | think was
basically related to the fact that workers may have
greater rights against their enployers relative to
contam nation issues at a site. And | don't find that
particul arly persuasive as far as changing the risk
| evel .

There are certain situations where construction
wor kers cone onto a site, they have to respond to
things in an i nmredi ate way, you know. W try to
account for that in our proposal. And again why
shoul d those workers be subjected to higher |evels of
risk?

You know, and the notion that maybe workers aren't
concerned with that kind of thing, the Board has seen
some pretty significant | awsuits where workers have
pressed issues relative to contam nation within the

environnent to which they could be potentially
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exposed.

The other thing I think it's really inportant in
consi deri ng what other states have done and the
approach that USEPA takes, and it has to do with how
we' ve dealt with the point of human exposure. | don't
know i f other states have that kind of concept there,
and | think unless there's a real good understanding
of how they work that concept, you really can't | ook
at those for -- and take a lot of value fromthat.

Because by one notion you could | ook at what we've
proposed and say that well, geez, you know, if you --
you could go under Tier 2 or Tier 3 and you coul d take
that Tier 1 nunber which m ght be based on 100
mllion, one in a mllion, and you could nultiply and
you could end up having a nunber which is a hundred
ti mes hi gher, which would represent a one in one
t housand risk, and say that that's the risk |evel.

Well, that's not the risk |evel, because the focus
here is not on |levels of contami nation at the site,
but what is the risk for people at the point where
they' re bei ng exposed or potentially exposed to the
cont am nati on?

So we think that's really the key, and to --

really to assert different nunmber |evels without
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understandi ng where it is that people are being
actual ly inpacted, and the concerns of equity between
peopl e who reside at a site and people who work at a
site, we think all nerits staying with the risk
approach and the way we have presented it.

We've clearly allowed for a mechani smunder Tier 3
to have a different risk level, and we've allowed for
the notion that where there's nultiple contam nants
and you're dealing for instance with a soil situation
you know, you don't have to adjust those Tier 1
nunbers to make them |l ower, they can remain as they
are, and in essence you are at a risk level that's
hi gher than one in a mllion at that point.

Just that kind of concludes the discussion on that
t opi c.

The next topic was the use of variable conpliance
di stances and that was an issue presented by M.
Reott, setting forth a new set of tables which would
have vari ous conpliance di stances.

The first thing | need to note there is that the
suggestion that the tank programincorporates a
conpl i ance distance of 200 feet is wong. That's not
-- it's 200 feet or the property line, and it's

critical to renenber that, because the property line
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in 98 percent of the cases is less than 200 feet.

That has a huge inpact in how these issues are

addr essed.
VWen the Board really -- and | -- and | know M.
Reott didn't think he was -- at |least his conception

was that he wasn't rejecting the SSL approach with
usi ng these variabl e di stances, but from our
per spective we woul d consider that a rejection of that
approach because they do have -- they don't for the
mgration to groundwat er pathway incorporate that kind
of concept at all.

W had -- when the Board canme out w th that
vari abl e di stance approach as part of the underground
tank rules, | think it was a decision that the Board
had to make in light of the record that was presented
before them W had presented a set of cleanup
obj ectives which was really kind of the sane ones that
we had been using for a nunber of years, and the Board
really wanted to take things in a new direction, which
it certainly had the authority to do, and certainly
shoul d be commended for taking things in a new
direction. But the record wasn't -- you know, wasn't
really all that clear as to what kind of approach

shoul d be used.
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You know, this is several years later, and | think
we' ve gone through a | ot of work devel opi ng a proposa
and had done a | ot of consideration of various
approaches. And we really don't think that that kind
of different conpliance distance approach is very
wor kable. And we wouldn't want to see that because we
don't think it's very workable froman adnministrative
standpoint. W always had trouble after the Board had
adopted it as an interimstrategy trying to figure out
how to make that work in an effective way.

The other problemthat it creates is that on the
bottom end of the scale, and it was tal ked about here
earlier, that for instance with the situation with
banks is they are kind of concerned to nake sure that
the npbst conservative nunbers are nmet, if you' re going
to have a range like it's tal ked about and what M.
Reott put together, you were going to have nunbers as
conservative as what the Agency was using five or six
years ago. And we won't -- fromny perspective won't
have made nuch progress through this whole rul emaki ng
devel opnent .

And just to point out an exanple for you, what
this chart shows, M. Reott had | abeled this as Table

G and, you know, for instance |ooking at the benzene
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nunber for Class | at 10 feet, the nunber, conpliance
nunber there is 5 parts per billion. Well, and for
sites that are within 25 feet fromthe property |ine,
they would be all less than 30 parts per mllion.

W have a vast nunber of tank sites in our
program probably the majority are within the area
where the tank is at is within 25 feet of the property
line. This would end up then generating for sonething
i ke benzene woul d end up generating -- nore
conservative nunbers.

In fact it's one of the reasons why we nmade it
very clear in our proposal that if sonmebody cal cul ates
a Tier 2 nunber that's nore conservative than the Tier
1 nunber, they're to use the Tier 1 nunber, because we
do not want people who are going to use this in the
context of the tank programto go in, calculate nore
conservative nunbers with the notion that they wll
get paid for those additional cleanup costs fromthe
tank fund. W don't want that to happen.

So those are our nmmjor concerns on the topic of
vari abl e conpliance distance. The issue about --

HEARI NG OFFI CER DESHARNAI S: Excuse ne, M.
King. Before we go on, we'll take a ten m nute break.

MR KI NG Sur e.
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(A recess was taken.)

HEARI NG OFFI CER DESHARNAIS: M. King, if you
woul d conti nue, please.

MR, KING kay. The next topic was the
i ssue of restricting use of institutional controls.
I'"d like to -- we had troubl e understandi ng what M.
Reott's real concern there was. Part of it |I guess is
we saw a point being nade, and the point was made in
the testi nony today about the issue of the -- that
suggested that we shoul d include sone | anguage so that
you could nove the point of human exposure to the
property line w thout having an ordi nance outsi de of
the context of an ordi nance adopted by a unit of |oca
gover nnent .

Well, that's always been there, we've al ways

all owed that, so | guess we were kind of confused as
to the inportance of that issue at this point, because
we' ve always said that a person can vary where the
poi nt of human exposure is by adopting a | and use
restriction relative to the property he owns, thus
nove that point of human exposure fromthe source to
the property boundary. The other --

M5. McFAWN:  Just for the record | think M.

Reott was tal king about like a nutually agreed upon
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restriction on groundwater use concerning the point
that you just addressed, is that your recollection?

MR KING | think that's part of it, yes.

MR REOIT: Yes.

M5. McFAWN:  And his other point was, and
maybe you were getting to this, M. King, was that
what if a nunicipality adopted a zoni ng ordi nance that
did prohibit the use of that property as residential

MR KING Yeah, | was going to get to that.

M5. McFAVWN.  Thank you.

MR, KING The other issue, and again this is
kind of a side issue about -- | guess there was a
concern raised about how long it would take to file an
NFR letter with the county recorder. W just -- we
think that's kind of a routine process. | nean once
you've got the letter, you' ve sent sone guy down there
with the fee and he files it. The notion of having
institutional controls and having those in place on
property we think is fundanmental to the way this whole
regul atory structure is intended to operate.

One of the clear signals that we received very
early on, gee, this goes back to when | was sitting on
t he Chicago Brownfields forumwhere there was a | ot of

concern about people in the future, future
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notifications that allowed future owners to understand
their responsibility relative to contam nation at
sites, and so it really, you know, it's just -- we
think it's critical, and we don't think it's that
burdensone to file these NFR letters relative to a
site.

The second topic is a -- as was just alluded to is
the notion of zoning as an institutional control, and
conparing that to use of ordinances that are
prohi biting or regulating use of groundwater. Again
this is not sonething that we initially proposed, this
was sonet hing that was proposed by the Site
Renedi ati on Advi sory Conmittee.

They suggested that it be incorporated as an
i nportant point relative to the use of groundwater,
and we had some understandi ng of at |east sonme of the
ordi nances that deal with that issue and we felt that
that was a vi abl e approach

It is going to interject us into a review of
conmuni ty ordi nances relative to groundwater usage,
we're willing to do that, but we don't want to be in a
position where we're review ng every zoni ng ordi nance
for every community that cones forward. Not every

communi ty has an ordinance restricting use of
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groundwater. |'d be surprised if every comunity does
not have an ordi nance dealing with zoni ng issues.

So we don't want to get into this notion where
we're review ng every single zoning ordi nance. W
don't think it's really needed. W don't think that
t hose zoni ng ordi nances end up being effective as an
institutional control.

There's opportunities for many variances rel ating
to zoning ordi nances, and we just think it's kind of
an admi ni strative burden that doesn't nake a | ot of
sense to follow And as M. Reott was, you know, was
noting, that there -- or frequently these zoning
ordi nances are set up so that they don't exclude al
-- they don't exclude residential uses as well.

The next topic was conservation property. Tom

DR. HORNSHAW \When | originally read the
proposal by M. Reott, the way | understood his
| anguage woul d be that if a property was contam nated
and wi shed to restrict the future use of the property
so that humans woul dn't be exposed, you nake it into
sone kind of a wildlife area.

And since I'mone of the Agency's project nanager
for the Crab Orchard National WIdlife Refuge, |

i medi ately recogni zed what happened at Crab Orchard
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where the property was used for munitions

manuf acturing and sone other war related industries
during World War 11, and then pronptly turned over to
the National Park Service as a wildlife refuge. And
of course that's now a major Super Fund site in the
sout hern half of the state.

It sounded to me what M. Reott was proposing is
what exactly did happen at Crab O chard. And
t hought this doesn't seemlike good public policy to
create the potential for nore of these sites.

So that's the reasoni ng behind why the Agency is
concer ned about using conservation property as a
recogni zed institutional control. And even goi ng
beyond that concern, there are sonme chenicals which
are nmuch nore toxic to plants and wildlife than they
are to humans.

Pestici des by design are supposed to be nore toxic
to the target species than they are to humans. And
sonme of the metals are also nmuch nore toxic to plants
or animals than they are to humans. And if we're
| eavi ng behind | evels of sone of these chem cal s that
are okay for humans, we may not be protecting the
plant and wildlife that the site is supposed to be

designated to be for their use
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So that was the reason that we had some concern
about using conservation property as an institutiona
control

MR. O BRIEN: The next issue is pH specific
soi|l remedi ation objectives. This was an issue raised
variously by Mss Huff and M. Reott in their
testimony. The suggestion was nmade to extend the
range of pH s that were covered by extrapol ation from
the existing data, and the Agency doesn't believe that
it's scientifically appropriate to extrapol ate beyond
the well studied data that was in the USEPA SSL
docunent .

And as a chemist | can state that the extrenme pH
ranges, there can be fairly dramatic changes over a
narrow pH range and solubility and speciation of these
netals. To illustrate that Mss Huff in her
Attachment F to her testinony has sone graphs that
show that that can -- the types of dramatic changes
that can occur over narrow pH ranges at these
extrenes.

And the Agency would prefer to | ook at that, at
the Tier 3 level so that we can | ook at the data in
nore depth, rather than trying to extrapol ate these

gr aphs.
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We don't think that that will be a probl em because
we' ve checked with the USDA and determined that |ess
than one percent of soils in the state have a pH
out si de the range shown on the table.

The next issue is -- has to do with TCLP | each
tests, or as | call it performance based testing which
is one of the options that have been provided for
inorganics is to actually take the sanple and to run
it through sonme type of a |l each test to see how nmuch
actual ly | eaches out.

And the challenge in specifying that type of a
procedure is one that we considered is sonething that
can be done relatively quickly and econom cally, and
which will be predictive in terms of a short term
procedure over what's going to happen at a site
exposed to typical precipitation over an extended
peri od of tine.

And the Agency feels nost confortable with the
Toxi ¢ Characteristic Leaching Procedure as you've
heard nme several times previously testify. And for
three reasons.

One isit's awidely available test nethod that's
routinely performed for other purposes, so we're not

com ng up with a new net hodol ogy that's going to be
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nore expensive and difficult to find | aboratories that
can run the nethod.

Second is that the pH levels of the extraction
solutions are appropriate for expected acid rain pH
levels in lllinois. In my witten testinony |'ve
provi ded sonme data that we have obtai ned regarding the
typical pHlevels fromthe Illinois State Water Survey
of acid rain that have been neasured recently.

And third is that this TCLP test method provides
for -- it's a buffered extraction solution or a
solution that has enough residual acidity in it that
during a static test that as that becones neutralized
by the soils, that that acidity is maintained during
the 18 hour static test. And both the TCLP net hod and
an alternative that's been proposed by M. Reott
essentially contact a sanple of soil with an
extraction solution for 18 hours.

But it's the sane solution, it's not a flow
through test, it's a static test. And that's
supposed to m nmic what happened when precipitation
falls and passes through this soil, whichis it's
al ways new precipitation over some |ong period of
tinme.

So we believe that it's inportant that the
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extractant solution not be essentially neutralized at
t he beginning of the test, that it remain residua
acidity throughout the test, and that's why we believe
the TCLP test is being buffered with residual activity
is superior to the alternative that's proposed, which
is the Synthetic Precipitation Leaching Procedure that
M. Reott has pointed out.

M. Reott's also pointed out sone publications
where the USEPA tal ked about what they thought the
applicability of the TCLP test is. However, those
really didn't address how we're proposing to apply it
in the context of these proposed regul ations and this
regul atory context.

So I'mnore confortable with actually | ooking at
what are these tests that are intended to acconplish
what are they intended to show, and where we make our
own evaluation of what is -- is this test appropriate
to show what we want to show in the context of the
regul ati ons that we have in front of us.

And | guess the final issue we have, no, not -- a
related issue, is the -- with the TCLP test is that
Mss Huff stated that -- and perhaps it's a comon
m sconception, that the dilution-attenuation factor is

not included in the derivation of the TCLP based soi
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renedi ati on objectives for the mgration to
gr oundwat er .

And | think it's easier if | kind of walk you
t hrough how that test is perfornmed in a | aboratory,
and nost anal ytical nethods, the output of the nethod,
what is reported out on a sanple sheet is related back
to the mass of the original sanple. So it's the
anount of the analyte that's detected, and that was in
that original sanple, and as a proportion that's |ike
a weight proportion, also reported to say mlligranms
per kil ogram

However, the TCLP test doesn't usually follow that
usual convention. |It's reported out differently. The
results are reported out as the concentration of the
anal yte that you're interested in of the whole
extraction solution. And it turns out that the anount
of extraction solution that you use in this particul ar
test is 20 times the weight of the sanple.

So that in effect to correct the TCLP back to,
whi ch woul d be the usual convention, would be divide
by 20.

However, as we're using it, for nonionizing
conmpounds in Equation S18 of Appendix C, to calcul ate

Target Soil Leachate Concentrations there's a
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dilution-attenuation factor of 20. And if we were to
use a TCLP test result reported out in the nore
conventional manner, you'd have the TCLP test result
divided by 20 tinmes 20. So that just cancels out.

So we don't see a factor of 20 in there, because
by happenstance it cancels out in this instance. So
therefore, that's why we don't make any further
correction to the TCLP results as they're used in Tier
1

And the last topic has to do with filtered versus
unfiltered sanples, and we discussed this | guess at
the previous set of hearings. And we wanted to try to
put our argunent together in a concise manner.

In particular M. Reott had addressed this issue.
And the Agency -- well, there was a question of why
didn't the Agency specifically introduce | anguage in
this rulemaking to resolve the matter

But this is fairly conplex, it involves conpl ex
i ssues of longstanding contention. The focal issue is
whi ch approach is appropriate to determ ne the actua
risk at the point of exposure, and that is essentially
dependent upon the site-specific circunstances.

So for instance private wells are not required by

regul ati ons that the Departnment of Public Health has
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toinstall filters, and therefore to gauge the risk at
a residential setting, unfiltered sanples should be
used in the opinion of the Agency, particularly where
that's being nmeasured at a |ocation where future use
of the groundwater is not going to be restricted in
any nanner.

On the other hand, there are other situations
where filtered sanples may be nore appropriate, such
as where the groundwater is very turbid and woul d be
unpal atable without filtering, or when the sanple is
bei ng taken at a |l ocation where future groundwater use
is restricted and there's good reason to believe that
the particulates would be filtered out by the natura
geol ogi cal nedi an, therefore would not travel to the
same degree that the soluble portions of the
contam nants would in a groundwater.

An exanpl e woul d be say sanples taken at a
landfill are usually filtered, because in npbst of
those cases those -- the particul ates are not expected
to travel off-site and it's not expected that
groundwat er use is going to be actually used for
drinking water at a landfill.

In the Agency's opinion this is a matter of a

site-specific and a program specific determ nation and
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that's nore appropriately addressed in each program
rather than the context of T.A C. O

HEARI NG OFFI CER DESHARNAI S:  Does t hat
concl ude the Agency's presentation of its rebuttal
testi mony?

M5. ROBINSON: Yes, it does.

HEARI NG OFFI CER DESHARNAI S:  Ckay, at this
point we're going to stop today. Tonorrow we will
reconvene at 10 a.m at the sane |ocation to address
guestions to the Agency regarding its rebuttal
testinmony and to address -- to allow M. R eser and
M. Roy Wall to present their testinmony, if M. Wall
does indeed nmake it.

M5. McFAWN: | would just nention that
tomorrow | hope that we can proceed wth questions of
t he Agency concerning its testinony this afternoon,
and | do stress that it be questions of the Agency.
If you have further comrents, we will as tinme all ows
all ow you to sunmarize your position and perhaps your
rebuttal to the Agency rebuttal.

MR REOIT: Surrebuttal.

M5. MFAWN. | don't nmean to cut that off,
but I do highly reconmrend questions to the Agency on

its positions, rather than argunent with the Agency.
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recess until 10 tonorrow.

Thank you very much.

(The hearing was in recess until

16,

1997 at

10: 00 a. m)
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