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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
-~

MidwestGenerationEMIE, LLC ) ~ ~-~C:’~$
Petitioner ) PCB 04—185 ~

) TradeSecretAppeal
v. )

)
Illinois EnvironmentalProtectionAgency, )

Respondent )

NOTICE OFFILING

TO: Seeattachedservicelist.

PLEASETAKE NOTICEthat on the
30

th dayof November,2004,I filed with the
Clerkof theIllinois Pollution ControlBoardtheMidwest GenerationEME, LLC
Clarificationof TradeSecretDetermination,asrequiredpursuantto BoardOrder
datedNovember4, 2004,copiesofwhich areattachedheretoandherebyserved
uponyou.

PEOPLEOFTHE STATE OFILLINOIS

LISA MADIGA]N
AttorneyGeneralof theStateofIllinois

By: ~ (‘O/L~~L~
PaulaBeckerWheeler
AssistantAttorneyGeneral
EnvironmentalBureau
188 WestRandolphStreet,

20
th Floor

Chicago,II. 60601
312/814-1511

Dated: November30, 2004

THISFILING IS SUBMITTED ON RECYCLED PAPER



SERVICELIST

SheldonA. Zabel
Mary A. Mullin
AndrewN. Sawula
SchiffHardinLLP
6600SearsTower
Chicago,Illinois 60606

Mr. BradleyHalloran
ChiefHearingOfficer
Illinois PollutionControlBoard
100 WestRandolph,

11
th Floor

Chicago,IL 60601

Dated: Chicago,Illinois
November30, 2004

KeithHarley
AnniePike
ChicagoLegalClinic, Inc.
205 WestMonroe,

4
th Floor

Chicago,Illinois 60606
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OFFICE OF THE ATTORNEY GENERAL ~ GC~~~

STATE OF ILLINOIS

Lisa Madigan
A’[TORNEY GENERAL

217/782-5544
217/782-9143(TDD)

November30, 2004

MaryAnn Mullen, esq.
SchiffHarden& Waite
6600SearsTower
Chicago,Illinois 60606-6360

Re: Midwest GenerationEME, L.L.C. — Clarification of Trade SecretDetermination

DearMs. Mullen:

INTRODUCTION

On January26, 2004, atits request,theIllinois EPAreceiveda statementofjustificationfor a
claim of tradesecretfrom MidwestGenerationEME, LLC (“Midwest”). OnMarch 10, 2004,
theIllinois EPAissuedits determinationon theclaim. By this document,theIllinois EPA is
issuingaclarificationof its tradesecretdeterminationpursuantto thePollutionControlBoard
(“Board”) orderissuedearlier thismonth(PCB04-185,November4, 2004). More specifically,
theillinois EnvironmentalProtectionAgencyis clarifying thereasoningbehindits denialof
certaininformationclaimedtradesecretby Midwest.

This matterinvolvesthedenialof tradesecretprotectionto informationprovidedto theIllinois
EPA in corijunctionwith Midwest’sresponseto theUnitedStatesEnvironmentalProtection
Agency’s(USEPA)§ 114 requestfor information(“USEPAinformationrequest”). Thetwo
categoriesofinformationat issuearethe capitalprojectslist for eachofMidwest’scoal-fired
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electricgeneratingunits (“capital projectlist”)1 andinformationidentifying themonthly netand
annualnet generation,themonthly andannualcoalheatcontent,andthemonthlyandannualnet
heatratefor eachofMidwest’scoal-firedunits (“generationdata”). 2 Midwestsubmittedthese
two categoriesofinformationin responseto RequestTwo andRequestThreeof theUSEPA
informationrequest.

GENERALDISCUSSION

TheIllinois EPA’s denialis madeon multiplebases,consistentwith theapplicablelawsand
rulesthat governprotectionofinformationthatis claimedto constituteatradesecret.First, for
certainoftheinformationclaimedtradesecretby Midwest, informationexistedindicatingthatit
wasamatterof public knowledge;or lackedcompetitivevalueorboth. Second,claimed
informationconstitutedemissiondata.Third, for certainofthe information,Midwest’s
statementofjustificationwasdeficient,failing to demonstratethatall ofthe information
submittedwasentitledto tradesecretprotection.3

In makingits determinationthatMidwesthadnotmet its burdenofdemonstratingthatthe
informationis notpublicly available,theIllinois EPAdid not, noris it requiredto, search
exhaustivelyfor all informationclaimedtradesecretby Midwestto confirmwhetherthematerial
is publicly available. Rather,Midwestwasrequired— andfailed -- to demonstratethe lackof
public availability. Thefactthat theIllinois EPAwasablelocateat leastsomeofthespecific
informationthatMidwest claimedto beatradesecretnot only requiredrejectionoftheclaim
with respectto thatparticularinformation,but alsocastsufficientdoubtonthebalanceof
Midwest’s tradeclaim secretclaim so asto warrantablanketdenial.

Indeed,prior to makingits tradesecretdetermination,the Illinois EPA informedMidwest of its
failureto accountfor thecompletedisseminationof all informationclaimedto beatradesecret.
Specifically,theIllinois EPAcalledto Midwest’sattention,in telephoneconversationsprior to
issuanceof theAgency’s formaldecision,Midwest’sapparentfailure to follow its own
proceduresfor ensuringprotectionof tradesecretinformation. At aminimum,it waspointedout
in thesediscussions,Midwesthadfailed to addressthecompletechainofcustodyfor the
informationin dispute. It wasalsopointedout, asnotedabove,thatMidwestdid not accountfor
all public entitiesto which it is requiredto submitthetypeof dataforwhich it claimsprotection,
andtherecordkeepingpoliciesat suchentities. Despitethesepre-decisionaldiscussions,
Midwestfailedto addresstheIllinois EPA’s concernsin a supplementalstatementof
justificationprior to theAgency’stradesecretdetermination.

Thisinformationwassubmittedin responseto informationrequestnumberthree. Informationrequestnumber

threestates“For all currentlyactivecoal-firedgeneratingunitsprovidea list of all capitalprojects,of anamount
greaterthan$100,000,approvedor completedbetweenJanuary1, 1975 andthe dateof thisrequest. Foreachsuch
capitalproject identify thework performed,thedatecompletedor projectedto becompleted,theprojectwork order
numberandthedollar amountapprovedand/orexpended.”
2 Thisinformationwassubmittedin responseto informationrequestnumbertwo. Informationrequestnumbertwo
states“For all currentlyactivecoal-firedgeneratingunits providemonthlyandannualtotalgrossandnetgeneration
(MW-br), monthlyandannualaverageheatrate(BTU/Kw-hr) andmonthlyandannualaveragecoalheatcontent
(BTU/lb) andpercentsulfur for all yearsfrom 1975 through2002.
~35 Ill. Adm. Code 130.203



Finally, pursuantto stateandfederallaw, emissiondatacannotbe accordedtradesecretstatus.
In its statementofjustification,Midwestcompletelyfailedto addressthenatureofsubmitted
informationasit mightbeconsideredto constitutean articlecontainingemissiondata. As
informationwasbeingsubmittedin responseto aUSEPArequestfor informationunder§114of
theCAA, it wasbothreasonableand appropriatefor Midwestto addressthestatusofthe
submittedinformation,asit would likely beconsideredto containemissiondata.4Under35 Ill.
Adm. Code130.203(e),Midwestwasunderaspecificobligationto do so, asin a statementof
justification“any otherinformationthatwill supporttheclaim.” Midwest failed to satisfyits
obligationunder35 Ill. Adm. Code130.230(e).

In this regard,emissiondataincludesinformationon the amountofemissionsofvarious
pollutantsthat anemissionunit is authorizedto emit underapplicablestandardsandlimitations.5

It alsoincludesanyrelatedinformationthatis necessaryto determineemissiondata,including
datarelatedto authorizedor allowableemissions.6TheNewSourceReview(NSR)programs7

establishedby theCAA andincorporatedinto theEnvironmentalProtectionAct are
appropriatelyconsideredstandardsandlimitations for thepurposeofdefiningemissiondataas
theseprogramsestablishlegal restrictionson emissions.In particular,theseprogramsestablish
limitationson theemissionsofnewormodifiedemissionunits, asdistinguishedfrom existing
unmodifiedunits,which arenot subjectto suchlimitations. Thepurposeofthe information
solicitedby theUSEPAinformationrequestwasto determinewhetherMidwest’sunitshave
beenmodifiedsoasto besubjectto limitations underoneormoreoftheNSRprograms.As
such,submittedinformationshouldgenerallybeexpectedto constituteemissiondata.

Thetwo categoriesof informationthat arein disputearedirectly relevantto theapplicability of
NSR. Theyrelateto thetwo teststhatmustbemetfor amodification,ormajormodificationto
haveoccurred.Thefirst testis thata physicalchangeorchangein methodof operationhasbeen
accompaniedby an actualorpotentialincreasein emissions.Thegenerationdatathatis the
subjectof disputegenerallyconstitutesemissiondataasit relatesto increasesin emissionsthat
haveoccurredatunits. Thecapitalprojectlist generallyconstitutesemissiondataasit identifies
activitiesthat havebeenperformedon units,someorall of whichmayentailphysicalchangesto
orchangesin themethodofoperationofsuchunits. Consideredtogether,thesetwo categories

~ofinformationareneededto determinewhetherunitshavebeenmodified, andthus shouldbe
subjectedto standardsandlimitations for modifiedunitssetby NSR.

~Section114(c)of theClean.Air Act specificallyprovidesthatsubmitteddatathatconstitutesemissiondatamustbe
availableto thepublic.
535~ Adm. Code230.llO(b)(l)(C)
6 35111.Adm. Code230.110(c) ‘

~TheseprogramsincludeNewSourcePerformanceStandards(NSPS),40 C.F.R.Part60, Preventionof Significant
DeteriorationofAir Quality (PSD),40 C.F.R.52.21,andnon-attainmentNew SourceReview(NA NSR), 35 Ill.
Adm. CodePart203.



GENERATIONDATA

Thegenerationdatais containedin pagesMWGOO24throughMWG000056ofMidwest’s
informationresponse.TheIllinois EPAdeterminedthat certaingenerationdata(i.e. information
regardinggrossgeneration(Mwhr) andgrossheatrate(BTU/GKwhr)) constitutedconfidential
business9r tradesecretinformation. TheIllinois EPAdeniedtradesecretprotectionto the
informationregardingnetgenerationrate(Mwhr), netheatrate(BTU/NKwhr), andaveragecoal
heatcontent(BTU/lb). Thefollowing is a discussionofthegeneralrationalefor denialandthe
specificrationalefor eachcategoryofdata.

Within thestatementofjustification,theclaimantmustprovideadetailedstatementidentifying
thepersonsor classofpersonsto whom thearticlehasbeendisclosed.8Midwest’s“detailed”
statementfor generationdataconsistingofthefollowing two sentences:“Midwest Generation
onlyprovidesthis information[net generation,etc.],asneeded,to its seniormanagementandto
personnelin thefollowing departments:marketandtrade,finance,operationsandrisk
management.MidwestGenerationalsoprovidesthis information,to theextentrequired,to
lendersandratingagencies.”

Thesecursorystatementsfail to address,inter alia, Midwest’ssubmittalofthetypeof
informationat issueto governmentalauthoritiesthat regulatethegenerationofelectricity.Thus,
Midwest’scertificationwithin the statementofjustificationwas,atminimum, misleading,
erroneous,andinsufficient. Additionally, thecertificationspecificallystatesthat“[u]pon
informationandbelief, theConfidentialInformationhasnotbeenpublishedordisseminated,and
hasnot otherwisebecomeamatterofgeneralpublic knowledge.” Midwest’scertificationfails
to acknowledgethatinformationsubstantiallyidenticalto the informationcontainedin the
subjectdocumentshadin factbeenpublishedordisseminatedandbecomeamatterofpublic
knowledge.Onceagain,thecertificationwas,atminimum,misleading,erroneous,and
insufficient.

Regardingthecompetitivevalueof generationdata,under35 Ill. Adm. Code130.203(d),
Midwest mustprovideadetaileddiscussionconcerningthecompetitivevalueofinformation
claimedtradesecret.For generationdata,Midwest states“[t]his informationdefinesMidwest
Generation’scompetitivepositionin themarketplaceand,thus,possessescompetitivevalue.”9

An articleis consideredtradesecretif thestatementofjustificationdemonstrates(italics added)
that thearticlehascompetitivevalue.’0 A singlesentenceassertionof competitivevaluecan
hardlybeconstruedasademonstration.Midwestdoesnot explainthecompetitivevalueofnet
generationrate,netheatrate,or averagecoalheatcontentindividually, butrathermakesa
blanketassertion.As discussedbelow, to the extetit the informationis publicly available,it
cannotby definitionhavecompetitivevalueasconfidentialinformation.

~35 Ill. Adm. Code130.203(b)
~Partll.A ofMidwest’s statementofjustificationdatedJanuary23,2004
‘°35 Ill. Adm. Code 130.208(a)(2)(B)



NetGenerationRate

TheIllinois EPA deniedtradesecretprotectionto thenetgenerationratedataon thegroundsthat
the informationis amatterofpublic knowledge,andassuchhasnocompetitivevalue. The
Illinois EPA’s positionis supportedby thefact it wasableto locatethenetgeneration
informationfor eachofMidwest’scoal-firedgeneratingunitsonapublicly accessiblefederal
governmentwebsite.~~

Additionally, theIllinois EPA also considerstheinformationemissiondataasit indirectlyrelates
to emissionsfrom eachunit. Inparticular,an increasein generationwould reflect anincreasein
operationofaunit andits accompanyingemissions.As such,generationdataconstitutesdata
that is relevantto determiningwhetherthesecondtest for amodificationhasbeensatisfied,i.e.,
an increasein emissions.In this regard,asgenerationdatais providedon an annualbasis,it is
relevantto theoccurrenceof amajormodification,pursuantto PSDornon-attainmentNSR.

Net HeatRate

Regardingnetheatrate,theIllinois EPA deniedtradesecretprotectionas,the informationis a
matterofpublic knowledge. Netheatratecanbederivedby informationavailableto thepublic.
Informationthat is availableto thepublic includes,but is not limited to, informationreportedto
thefederalgovernment,informationreportedto theIllinois EPA,andinformationcontainedin
Midwest’svariousconstructionand operatingpermits.TheIllinois EPA maintainsthat such
informationcannotbeofcompetitivevalueif it is discernablethroughsimplecalculations.

Additionally, the informationis consideredemissiondata. In particular,an improvementin heat
rateof aunit indicatesthatchangehasoccurredattheunit thathasreducedtheamountoffuel
consumedperunit of electricitygenerated.This is indicativeofapossiblephysicalchangeor
changein themannerof operationof aunit. It is alsoindicativeofapossibleincreasein
emissionsasaunit that operatesmoreefficiently maybeutilizedmore,comparedto otherunits
thatarelessefficient.

AverageCoalHeatContent

“ In fact, contraryto Midwest’s assertionin its July 1, 2004motionto partially reconsidertheBoard’sMay 6, 2004
order,counselfor thepetitionerwasputon noticeof thewebsite. The Illinois EPA also discussedwith counsel,
priorto issuingits tradesecretdetermination,thesufficiencyof its claim.



As with thenetgenerationrateandnetheatratedata,averagecoalheatcontentdatais also
publicly availableinformation. Throughapplicablefederalandstatereportingrequirements,
Midwest is requiredto submitinformationregardingtheaveragecoalheatcontent.

Furthermore,averagecoalheatcontentis consideredemissiondataasit indirectlyrelatesto the
rateofpollutantsemittedateachofMidwest’scoal-firedgeneratingunits. In particular,this
informationis neededto determinetheamountof coalburnedin aboiler from dataheatinputto
aunit or aunit’s heatrate.

CAPITAL PROJECTLIST

TheIllinois EPA deniedtradesecretprotectionto all informationcontainedin thecapitalproject
list submittedby Midwestin responseto USEPA’sinformationrequest,exceptfor thework
ordernumbers.’2 TheIllinois EPAdeniedtradesecretprotectionto informationcontainedin the
capitalprojectlist, assomeofthe informationis publicly available,Midwest failedto
demonstratethat any ofthe informationis ofcompetitivevalue,andmuchoftheinformationis
emissiondataasit is necessaryto determinecompliance.

Specifically,asevidencedin therecordfiled in this matterbytheIllinois EPA,anumberofthe
projectsidentifiedin thecapitalprojectlist that areclaimedtradesecretaresubjectto permitting
requirements.Fortheseprojects,projectdetailsarefoundin thepublicly availableapplications
for stateconstructionpermitsor theconstructionpermitsorsubsequentlyissuedoperating
permitsthemselvescontainedin theIllinois EPA’s files; andsimilardetailsarefoundin
submissionsmadeto othergovernmententities,including, for example,the Illinois Commerce
Commission.Thecompetitivevalueofthe informationin theprojectlist is castin seriousdoubt
not only by thepublic availabilityof theparticularinformationatissuein governmentfilings, but
alsoby thereadyavailabilityofsimilar informationto thepublic in ongoingNSRIPSD
enforcementcasesandlike matters.

Midwest contendsthatinformationcontainedin thecapitalprojectlist possessescompetitive
valueas,if disclosed,competitorscoulddetermineits environmentalcontrolstrategiesandassess
whethertheprojectswould shift its costpositionin themarketplace.Furthermore,Midwest
suggeststhatthe informationwould allow competitorsto predictfuturemaintenancecostsgiving
thema competitiveadvantage.Lastly, Midwest suggeststhatcompetitorscouldusethe
informationregardingcostsofcertainequipmentto negotiatemorefavorablepriceswith
vendors,resultingin harmto its competitiveposition. Midwest failedto articulateandexpound
upontheaforementionedblanketstatementstherebyfailing to makeasufficientdemonstrationof
competitivevalue. Thediscussionofcompetitivevalueis not correlatedwith anyparticular
projector informationratherthediscussionappliesgenerallyto all ofthe informationin the
capitalprojectlist.

12 Colunm2 containsthework ordernumber,which the Illinois EPAdeterminedis confidentialbusiness

information. Specifically,thework ordernumberdoesnot constituteemissionsdataandis notnecessaryto
determinethe source’scompliancestatus(e.g.,NSRJPSDapplicability). Rather,thework ordernumberassignedby
Midwestcouldbeusedsolelyfor internalpurposes.



Moreover,thecapitalprojectlist generallycontainsemissiondata. Operationalchangesat a
facility constituteemissiondataassuchactivitiesmaybephysicaloroperationalchangesto
emissionunits,andmeetthefirst testfor determiningwhethermodificationsunderNSRhave
occurred.Thecapitalprojectslist alsocontainsinformationdescribingprojectsthatis relevant
(althoughnot sufficientlypresented)to determiningwhetherphysicalchangesorchangesin the
methodof operation.’3

.!~L~4 ‘ .~41t4L~-

ChrisPressnall
AssistantCounsel
Division ofLegalCounsel
Illinois EPA

Cc: FredW. McCluskey,Vice-President,Midwest GenerationEMB, LLC

~ WisconsinElectric PowerCo. v. Reilly, Nos. 88-3264and89-1339,United StatesCourtofAppealsfor the
SeventhCircuit (1990).



CERTIFICATE OF SERVICE

I, TERRY COTTON,anemployeeoftheIllinois AttorneyGeneral’sOffice,

herebycertify thatI causedto beservedthis
30

th dayofNovember2004,theforegoing

Midwest GenerationEME, LLC ClarificationofTradeSecretDeterminationuponthe

personslisted onsaidNoticebypersonalserviceon orbefore5:30 p.m.

— .~--~2 //

TERRY COTTON

SubscribedandSwornbeforemethis
30

th dayofNovember,2004.

N4tary C~1~ALSEAL 3
~ ~HYLL~SDU~!TON
~ NOTARY PUBLIC, STATE OF ILL{NOIS

L~ISSfONEXPIRES 12-7-2004




