
CLERK’S OFFICE

BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD
SEP 23 2004

ILLINOIS AYERS OIL CO., ) STATE OF ILLINOIS
) Pollution Control Board

Petitioner, )
)

v. ) PCB03-214
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

TO: DorothyGunn, Clerk Carol Sudman
Illinois Pollution ControlBoard HearingOfficer
100 WestRandolphStreet Illinois Pollution ControlBoard
StateofIllinois Building, Suite11-500 1021NorthGrandAvenueEast
Chicago,IL 60601 P.O.Box 19274

Springfield,IL 62794-9274

JohnKim
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield,IL 62794-9276

PLEASEBE ADVISED THAT wearetodayfiling with thePollution ControlBoardby U.S.
mail theoriginal andninecopiesofResponsein Oppositionto Motion ForReconsideration,a copyof
which is attachedhereto.

TheundersignedherebycertifiesthatatrueandcorrectcopyofthisNoticeofFiling, together
with acopyofthedocumentdescribedabove,weretodayserveduponthehearingofficer and counsel
of recordofall partiesto this causeby enclosingsamein envelopesaddressedto suchattorneysat
theirbusinessaddressesasdisclosedbythepleadingsofrecordherein,withpostagefully prepaid,
andby depositingsamein theU.S. Mail in Springfield, Illinois n the 7(~dayof September,
2004.

Patrick-D,-Sh~

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld CapitolPlaza,Suite325
Springfield,IL 62701
Tel: (217) 528-2517
Fax: (217) 528-2553

THIS FILING SUBMITTED ON RECYCLED PAPER
C:\Mapa\CSDEnvironmental\Noticeof F11ing092004.doc\crk\9/20/041:47 PM



• RECEn/ED
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

ILLINOIS AYERS OIL CO., ) SEP 232004
) STATE OF ILLINOIS

• Petitioner, ) PollutionControl Board
)

v. ) PCBO3-214
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

RESPONSEIN OPPOSITION TO MOTION FOR RECONSIDERATION

NOW COMESPetitioner,Illinois AyersOil Co.,by its undersignedattorneys,pursuant

to Section101 .520(b)oftheBoard’sProceduralRules(35 Ill.Admin.Code§ 101.520(b)),and

respondsasfollows to theIIEPA’s Motion for Reconsideration:

1. Tn ruling uponamotion forreconsideration,theBoardwill considerfactors

includingnewevidence,orchangein the law, to concludethattheBoard’sdecisionwasin error.

(35 Ill.Admin.Code§101.902).

2. Sincethe]EPA’s motiondoesnotpresentnewevidenceor achangein the law to

indicatethattheBoard’sdecisionwasin error, theBoardshoulddenythemotion to reconsider.

City ofKankakeev. CountyofKankakee,PCBNo. 03-125(Oct. 16, 2003).

3. While theBoard’sproceduralrulesobligatetheBoardto considernewevidence

orchangesin the law (35 Ill.Admin.Code§ 101.902),theBoardis not requiredto considerother

reasons.

4. Where,ashere,the IEPA simplyreaddressesargumentsalreadyconsideredand

rejectedbytheBoard,theBoardshoulddenythemotionfor reconsideration.Peoplev. Skokie

ValleyAsphalt,Co., PCBNo. 96-98 (July24, 2003).



5. Inthe eventthattheBoarddeemsit appropriateto reconsiderits ruling, Petitioner

herebyreincorporatesits previousfilings. By askingtheBoardto construethephrase“seeking

• payment”in isolationfrom all theprovisionsofthestatutoryenactment,theIEPA continuesto

ignoretheproperanalyticalframeworkfor construingstatutes. Carverv. SheriffofLaSalle

County,203 Ill.2d 497, 507 (2003). TheBoardcorrectlyviewedSection57.8(1)asawhole, in

thecontextoftheentiretyoftheLeakingUndergroundStorageTankProgram,andin light of the

primaryobjectivesoftheaforementionedlegislation. Thelegislativehistoryalsoindicatesthat

reimbursementof attorneyfeeswasintendedto be availableunderall provisionsoftheLUST

Program. (Replyin Supportof Motion for AttorneyFees,atp.7).

6. Thebulk oftheAgency’sargument,however,appearsto bedirectedto the

owner/operatorwho haswrongfully beendeniedapprovalofa CorrectiveActionPlan,butwho

hasnotevidenceda desireto seekreimbursementfor correctiveactioncosts. Petitioneris not

this hypotheticalindividual andthis hypotheticaldebateis betterleft to beaddressedbetween

partieswho havean interestin its outcome. In any event,theBoardis underno compulsionto

awardattorneyfeesin anystrange,inequitablehypotheticalsuggestedby theIEPAbecausethe

awardis ultimatelydiscretionary.’

WHEREFORE,Petitioner,Illinois AyersOil Co., respectfullyrequestthattheBoard

denythemotion for reconsiderationoutright,andfor suchotherandfurtherreliefastheBoard

deemsmeetandjust.

Petitionerdoesnotnecessarilyagreethat thehypotheticalofferedby theIEPAwould reachaninequitableresult.

All weknow aboutthehypotheticalis that theIEPA was demonstrablyprovento bewrong. We do notknowthe
circumstancesby which theAgencydid nothaveknowledgeof theowner/operator’sintentto seekreimbursement.
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ILLINOIS AYERS OIL CO.,Petitioner

BY:

BY:

BY:

MOHAN,

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 North Old CapitolPlaza,Suite325
Springfield, IL 62701
Phone:(217)528-2517
Fax: (217)528-2553
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& ADAMI

Fr d C. Pi~1llaman
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