
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

SEP 1 62004

) PCBNo.04-i83
) (LUSTAppeal)

)

NOTICE

DorothyM. Gurm, Clerk CarolSudman,HearingOfficer
Illinois PollutionControlBoard Illinois PollutionControlBoard
JamesR. ThompsonCenter 1021 NorthGrandAvenue,East
100 WestRandolphStreet P.O. Box 19274
Suite 11-500 Springfield, IL 62794-9274
Chicago,IL 60601

F. RonaldsWalker
PlewsShadleyRacher& Braun
1346NorthDelawareStreet
Indianapolis,IN 46202

PLEASETAKE NOTICE that I havetoday filed with the office of theClerk of the Pollution
ControlBoardaMOTION FORRECONSIDERATIONandTO DISMISS,copiesof which areherewith
serveduponyou.

Respectfullysubmitted,

ILLiNOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 North GrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:September15, 2004

JOHNSONOIL COMPANY, )
Petitioner, )

V.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent. )

STATE OF ILLINOIS
Pollution Control Board



PCBNo. 04-183
(LUST Appeal)

BEFORE THE POLLUTION CONTROL BOARD RECEIVED
OF THE STATE OF ILLINOIS CLERK’S OFFICE

JOHNSONOIL COMPANY, ) SEP 162004
Petitioner, ) STATE OF ILLINOIS

Pollution Control Board
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR RECONSIDERATION and TO DISMISS

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Iii. Adm. Code101.520 and 101.902,andby motion filed no later

than 35 daysfollowing the receiptof an orderenteredby the Illinois Pollution Control Board

(“Board”) onSeptember2, 2004,herebyrespectfullymovestheBoardto reconsiderthatorderin

thatthe Board erredin its decision. The Illinois EPA receivedserviceof the Board’sorderon

September6, 2004. In supportofthismotion, theIllinois EPAstatesasfollows:

I. STANDARD FOR REVIEW

Thepurposeofamotion for reconsiderationis to bringto thecourt’sorBoard’sattention

newly-discoveredevidencewhich was not availableat the time of the hearing,changesin the

law, or errorsin thecourt’sor Board’spreviousapplicationof theexisting law. VogueTyre &

RubberCompanyv. Office of theStateFireMarshal,PCB 95-78 (January23, 2003),citing to,

CitizensAgainst RegionalLandfill v. CountyBoard ofWhitesideCounty, PCB 93-156(March

11, 1993),andKorogluyanv. ChicagoTitle & TrustCo., 213 Ill. App. 3d 622, 572 N.E.2d1154

(1stDist. 1992).

The Illinois EPA arguesthat theBoard’sorderdatedSeptember2, 2004(“September2~

order” or “Order”) was incorrecton two points. First, the Board erred in its applicationof
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existing law regardingits acceptanceofwhat is characterizedasan amendedpetitionfor review

filed by thePetitioneron August23, 2004. Second,theBoarderredin its applicationofexisting

law whenit granteda motion for admissionof JohnD. Moriarty on apro hacvice basis. Based

upon theseerrors, the Board improperly acceptedthe Petitioner’sAugust 23, 2004 filing and

thereforeshouldinsteaddismissthependingappeal.

II. THE BOARD HAS NO JURISDICTIONOVER THIS APPEAL

The Boardmust dismissthe pendingappealon the basisthat thereis no jurisdictionto

heartheappeal. This lackofjurisdictionis baseduponthefailure ofthePetitionerto timely file

a sufficient and adequatepetitionfor reviewwithin thetime allowedby Section40(a)(1) of the

Illinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/40(a)(1)) and Section105.406of the

Board’sproceduralrules (35 Ill. Adm. Code105.406). On May 6, 2004, theBoardenteredan

order extendingthe time to file a timely petition in this matterto July 15, 2004 (“July
15

th

petition”). On July 15, 2004, the Petitioner filed a petition seekingto appeala final decision

issuedby the Illinois EPA onMarch 12, 2004. OnJuly 22, 2004,theBoardacceptedthepetition

astimely filed but also found thepetitionto be deficient. The Boardthenorderedthe Petitioner

to file a “new petition” onor beforeAugust23, 2004, finding that the corporationcouldnot be

representedby its manager. The Board went on to statethat its decision deadlinewould

recommencewith thefiling of anamendedpetition. On August23, 2004, thePetitionerfiled an

“amended”petition (“August 23~filing”), and in the September
2

nd order, the Board accepted

theAugust23~filing. Order,p. 1.

As the Boardnoted in an order datedJuly 22, 2004, the individual that signedthe July

i5~petitionwasidentifiedasamanagerof JohnsonOil Company,not asanattorney. It wasnot
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until theAugust23~filing thatan attorney,F. RonaldsWalker, enteredan appearanceon behalf

ofthePetitioner.

It is well-settledlaw in Illinois that apleadingsignedby apersonwho is not licensedto

practicelaw in the Stateis a nullity evenif a duly licensedattorneysubsequentlyappearsin

court. Blue v. PeopleoftheStateofIllinois, 223 Ill. App. 3d 594, 596, 585 N.E.2d625, 626 (2~

Dist. 1992) (Citing, Fruin v. NorthwesternMedical FacultyFoundation,Inc., 194 III. App. 3d

1061, 1063,551 N.E.2d1010, 1012 (1st Dist. 1990)). Whereonenot licensedto practicelaw has

institutedlegal proceedingson behalfof another,the suit should be dismissed;if the suit has

proceededtojudgment,thejudgmentis void andwill bereversed.~.; Seealso,Midwest Home

Savingsand LoanAssociationv. Ridgewood,Inc., 123 Ill. App: 3d 1001, 1005,463 N.E.2d909,

912 (
5

th Dist. 1984).

UnderIllinois law, a corporationcan file a complaint only througha licensedattorney,

and any action filed without an attorney is null and void ab initio. Berg v. Mid-America

Industrial,Inc., 293 Iii. App. 3d 731, 732, 688 N.E.2d699, 700 (1st Dist. 1997). Corporations

maynot appearin court through a layperson,only by a licensedattorney. Any proceedings

which ensuein a caseinvolving a laypersonrepresentingacorporationarenull andvoid. This

rulerequiringinitiation ofan actionby a duly licensedattorneyappliedevenwherethelay agent

merely files the complaint overhis own signature,and all subsequentcourt appearancesare

madeby a duly licensedattorney. Thepurposeoftherule is to protectthe litigantsagainstthe

mistakesof thoseignorantof the law and the schemesofthe unscrupulous,andto protectthe

court itself in the administrationof its proceedingsfrom thoselacking requisite legal skills.

Berg,293 Ill. App. 3d at 737, 688 N.E.2dat 704; Janiczekv. DoverManagementCo., 134 III.

App. 3d 543, 546, 481 N.E.2d25, 26 (1stDist. 1985).
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This generalrule hasbeenfound to extendbeyond actionsin circuit court, including a

finding that an appealinitiated by a party without representationof an attorney licensedto

practicein Illinois wasa nullity. Midwest Home, 123 Ill. App. 3d at 1005, 463 N.E.2dat 912.

Also included in the type of actionswithin the scopeof the generalrule are administrative

proceedings.Oak GroveJubileeCenter,Inc. v. City of Genoa,347 Ill. App. 3d 973, 985, 808

N.E.2d576, 588 (21w Dist. 2004)(Citing to, Janiczek,134 Ill. App. 3d at 545, 481 N.E.2dat 26)).

TheJaniczekcourt referredto thisgeneralrule prohibiting representationofcorporationsby non-

Illinois licensedattorneysasastrict one. Janiczek,134 Ill. App. 3d at545, 481 N.E.2dat26.

Therehave beensomenotedexceptionsto the generalrule, but they havebeenvery

narrowly drawn and still pay heedto the generalrule. In Janiczek,the court relied on the

particular facts that the action in questionwas initiated by a then-dulylicensedattorneywho

subsequentlywasdisbarred. In thecaseofMcEversv. Stout, 218 Ill. App. 3d 469, 578 N.E.2d

321 (
4

th Dist. 1991), the appellatecourt also noted and adheredto the generalrule, but again

found a narrow exceptionbasedon the facts in that caseinvolving an out-of-stateattorney

havinginitiated thecomplaintin question.

Here, there is no questionthat the Petitioner’sJuly
15

th petition wasnot signed by an

attorneylicensedin Illinois (or anyotherstate,for that matter). It wasnot until theAugust23~

filing that anattorneyenteredanappearanceon behalfofJohnsonOil Company. TheJuly
15

th

petition that initiated the presentappealwas not filed by and throughan attorneylicensedin

Illinois. Therelevantandapplicablecaselaw, all ofwhich is clearandon point, requiresthat the

Board dismissthe presentappealasa nullity. If theBoardwereto proceedto judgmenton the

merits, all applicablelegal precedentwould resultin the final decisionalso being foundto bea
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nullity. The Boardshouldreconsiderits decisionto acceptthe “amended”petition and instead

shoulddismissthepresentappealbasedon theplethoraofrelevantcaselaw.

III. THE BOARD’S PROCEDURAL RULES REQUIRE DISMISSAL

There is an equally compelling alternativereasonfor the Board to dismissthe present

appeal. As the Boardhasnotedon manyoccasions,an appealthat is not timely filed cannotbe

heardsincetheBoard lacksjurisdictionto do so. SolidWasteAgencyofNorthernCook County

v. City ofDesPlaines,PCB 03-161 (June5, 2003);Dewey’sService,Inc. v. Illinois EPA, PCB

99-107(February4, 1999). A reviewofthe Board’sproceduralrulesregardingthetimely filing

ofpetitionsmakesclearthatthepresentappealshouldbedismissedfor lackofjurisdiction.

Section 101.300(b)of the Board’s rules (35 Ill. Adm. Code 101.300(b))providesthat

documentswill be consideredfiled whenthey are filed in conformancewith the requirements

foundin Section 101.302of the proceduralrules and anyother filing requirementsspecifically

set out in otherpartsof theproceduralrules. Section101 .400(a)(2)of the Board’sprocedural

rules (35 Ill. Adm. Code 101 .400(a)(2))provides that anypersonother than individuals must

appearthroughan attorneyat law licensedandregisteredto practicelaw in Illinois.’

The July
15

th petition filed by the Petitionerdid not comply with the Board’sprocedural

rules, in that it specificallywasnotfiled by an attorneylicensedin Illinois. The deadlinefor

filing atimelyp~titionis set forth in both Section40(a)(l)of theAct aswell asSection105.406

of the Board’sproceduralrules. The Board cannotacceptthe July ~ petition asbeing in

conformancewith its proceduralrules, since it violatedSection 101.400(a)(2)of the Board’s

proceduralrules. SincetheAugust23~’filing wasthe first time a “petition” wasfiled on behalf

This requirement,also imposedpursuantto Section 1 of the CorporationPracticeof Law ProhibitionAct (705
ILCS 220/1) andSection1 of theAttorneyAct (705ILCS 205/1),was adoptedby theBoard in recognitionthat its
previouspracticeallowing non-attorneysto representa corporationwasnotconsistentwith theAttorneyAct andthe
CorporationPracticeof Law ProhibitionAct.
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of thePetitionerby an attorneylicensedin Illinois, and sincethat filing wasovera monthafter

the time allowedpursuantto the Board’sextensionorderdatedMay 6, 2004, theBoardhasno

choicebut to concludethat the August23”~filing was untimely. The Board must dismissthe

appealsince the only petitionthat conformedwith the Board’sproceduralrules was filed on

August23, 2004, andpursuantto Section 101.300(b)oftheBoard’sproceduralrules, that is the

dateof filing an acceptablepetition. Thatdateis well beyondthedeadlinefor filing an appeal

here,andfor thatreasontheBoardlacksjurisdictionto hearthisappeal. If theBoardallows the

appealto proceed,it hasgranteditself relief from therequirementsandprohibitions set forth in

Section 40(a)(1) of the Act and Section 105.406 of the Board’s rules; suchdeviation from

statutoryandregulatorystandardsis simplynot allowable.

IV. THE BOARD CANNOT GRANT PRO HAC VICE MOTIONS

Also includedin the Board’sSeptember2~’orderwasthe grantingof a motion to allow

John D. Moriarty to appearpro hac vice beforethe Board. This act by the Board was taken

pursuantto Section 101.400(a)(3)oftheBoard’sproceduralrules. However,it is questionableat

bestwhethertheBoard,oranyotheradministrativeagency,hastheauthorityto grantsuchrelief.

In the caseof Peopleex rel. The ChicagoBar Associationv. Goodman,366 Ill. 346, 8

N.E.2d 941 (1937),the Illinois SupremeCourt held that neither the GeneralAssemblyor an

administrativeagencyhastheauthorityto granta laymantheright to practicelaw. This holding

wasbeenfollowed in thecaseofPertov. Boardof Review,274 Ill. App.3d 485, 654N.E.2d232

(2~’Dist. 1995). In Perto,thecourtnotedthatin Illinois, only licensedattorneysarepermittedto

practicelaw. The legislaturehasno authority to granta nonattorneythe right to practicelaw

evenif limited to practicebeforean administrativeagency. The ultimate authority to regulate
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anddefinethe practiceof law restswith the Illinois SupremeCourt. Perto,274 Ill. App. 3d at

493, 654N.E.2dat 238 (Citing to, Goodman,366III. at 349, 8 N.E.2dat 941).

In thepresentsituation,the Board’sauthorityto granta motionpro hac vice restssolely

in Section lOl.400(a)(3)of the Board’sproceduralrules. Pursuantto theGoodmanand Perto

cases,however,only the Illinois SupremeCourt and other courtsof the statecan grant such

motions. Thereis no authority that supportsthe contentionthat an administrativeagencycan

grantan out-of-statelicensedattorneythe ability to practicein Illinois in an adjudicatedmatter.

To the contrary, there is specific authority that neither the legislaturenor an administrative

agencycan allow an unlicensedindividual to practicelaw in Illinois. But for the Board’s

September2’~’order, Mr. Moriarty would haveno basisfor practicinglaw in thepresentappeal,

in thathe is no different thanalaypersonin termsofhis ability to practicelaw in Illinois.

Basedupontheinherentinability oftheBoardto grantamotionpro hac vice, theBoard

should reconsidertheportion of its September2~’order anddeny the motion for admissionof

Mr. Moriarty. The Illinois EPA is not raising any claimsor concernsregardingMr. Moriarty’s

qualificationsasan attorneylicensedin Indiana; rather, it is contestingthe Board’sdecisionto

grantanyout-of-stateattorneythe right to practicelaw beforeit.

V. CONCLUSION

TheIllinois EPA respectfullyrequeststhat theBoardreconsiderits decisionsetforth in

the September2m1 order anddismissthe presentappeal. Thefailure of thePetitionerto havea

licensedattorneyfile the petitionrendersthe filing itself a nullity. Also, in the alternative,the

petitionfiled on July 15, 2004,did not conformwith theBoard’srequirementsandthuscouldnot

be acceptedasbeing filed. The only conformingpetitionwas filed on August 23, 2004,well

afterthe time allowedfor filing a timely petition. That filing should be dismissedfor lack of
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jurisdiction sinceit was untimely. Finally, theBoardshould reconsiderits decisionto grantthe

motion pro hac vice andinsteadshould denymotion on the basisthat it lacks the authority to

grantsuchrelief.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

~ ~
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated: September15, 2004

This tiling submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on September15, 2004, I served

true and correct copies of a MOTION FOR RECONSIDERATION and TO DISMISS, by

placing true and correct copiesin properly sealedand addressedenvelopesand by depositing

saidsealedenvelopesin aU.S. mail dropbox locatedwithin Springfield, Illinois, with sufficient

First ClassMail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk CarolSudman,HearingOfficer
Illinois PollutionControl Board Illinois PollutionControlBoard
JamesR. ThompsonCenter 1021 North GrandAvenue,East
100 WestRandolphStreet P.O.Box 19274
Suite11-500 Springfield,IL 62794-9274
Chicago,IL 60601

F. RonaldsWalker
PlewsShadleyRacher& Braun
1346North DelawareStreet
Indianapolis,IN 46202 -

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

Assistant
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021 NorthGrandAvenue,East
P.O. Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


