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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

v. )
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR RECONSIDERATION

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code101.520and 101.902,andby motion filed no later

than35 daysfollowing thereceiptof an order enteredby the Illinois Pollution Control Board

(“Board”) on August5, 2004, herebyrespectfullymovesthe Board to reconsiderthat order in

that theBoard erredin its decision. The Illinois EPA receivedserviceofthe Board’sorderon

August10, 2004. In supportofthis motion, theIllinois EPAstatesasfollows:

I. STANDARD FOR REVIEW

Thepurposeofamotion for reconsiderationis to bring to thecourt’s or Board’sattention

newly-discoveredevidencewhich wasnot availableat the time of the hearing,changesin the

law, or errorsin thecourt’sor Board’spreviousapplicationof theexisting law. VogueTyre &

RubberCompanyv. Office of the StateFire Marshal,PCB 95-78 (January23, 2003),citing to,

CitizensAgainstRegionalLandfill v. CountyBoard of WhitesideCounty,PCB 93-156(March

11, 1993),andKorogluyanv. ChicagoTitle & Trust Co., 213 Ill. App. 3d 622, 572 N.E.2d1154

(1st Dist. 1992).

Here, the Illinois EPA arguesthat the Board incorrectly applied certainprovisions of

Title XVI of the Illinois EnvironmentalProtection Act (“Act” (415 ILCS 5/57, ~ ~q.) in
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reachingits decisiondatedAugust 5, 2004 (“August
5

th order” or “Order”). Specifically, the

BoardhasmisconstruedtheprovisionsofSection57.8(1)oftheAct (415 ILCS 5/57.8(1)),andin

doing so hasreacheda conclusioncontrary to the clear and plain wording of the legislation

passedby the GeneralAssembly.

II. THE BOARD MISAPPLIED SECTION 57.8(1)OF THE ACT

As the Boardnotedin its August
5

th order, thefirst questionthat neededto beaddressed

waswhetherthecurrentproceedingfell within theparametersofSection57.8(1)oftheAct. The

next questionwaswhetherthediscretionconferredin that provisionshouldbeexercised.Order,

p. 7. It is the position of the Illinois EPA that the Board’s answerto the first questionwas

incorrect,andthus therewasno needto moveto thesecondquestion.

The main concernof the Illinois EPA is that theBoard failed to ex~lainor justify its

decisionto deviatefrom theplainwordingofSection57.8(1)of theAct. Thatprovisionstates:

Corrective action doesnot include legal defensecosts. Legal defensecosts
include legal costs for seekingpaymentunder this Title unlessthe owner or
operatorprevails before the Board in which case the Board may authorize
paymentof legal fees. (Emphasisadded.)

TheBoardnotedtheIllinois EPA’s argumentthat theemphasizedlanguageaboveshould

act to preventthe considerationof the Petitioner’srequestfor paymentof legal fees,sincethe

appealcenteredon submissionsfrom the Petitioner(i.e., a correctiveaction planandassociated

budget)thatdid notseekpaymentfrom theUndergroundStorageTankFund(“Fund”).

The Board disagreedwith the Illinois EPA’s position, and insteaddecidedthat the

corrective action plan and budgetwere within the scope of Section 57.8(1). To reachthat

conclusion,the Board observedthat therewere numeroussteps in Title XVI that must be

followed in orderfor anowneror operatorto seekandreceivereimbursementfor costsrelatedto

a leaking undergroundstoragetank(“LUST”). Order,p. 8. Further, theBoard statedthat the
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only way an owneror operator(“0/0”) could seek reimbursementfor the remediationof a

LUST wasto follow the provisionsofTitle XVI. TheIllinois EPA couldapproveordisapprove

the 0/0’s actionsat severalpoints in the remediationof the site; if an appealwith the Board

were not filed at anyspecific step, the 0/0 would haveacquiescedto the Illinois EPA’s final

decisionsuchthat no furtherappealcouldbe taken. ~.

TheBoard thus foundthat, here,thePetitionercouldnot havesoughtreimbursementfor

the 10 additional borings at issueunlessthe correctiveaction plan and budgetwere appealed.

Therefore,the only way for the Petitionerto seekandreceivereimbursementfor thecorrective

actionplanwasto file an appeal.

The Illinois EPA respectfullyarguesthat althoughthe Board’s recitationof the overall

statutory schemeinvolving remediationof LUST sites is accurate,the conclusionsdrawn

therefromarenotreasonable.Theissueherewasnot whetherappealrights shouldor shouldnot

have been exercised, or whether the Petitioner was put into a better position to seek

reimbursementbasedupon its filing of an appeal. Rather,the issuewaswhethersubmittinga

proposedcorrectiveaction plan and budget are consideredseekingpayment from the Fund

pursuantto Section57.8(1)ofthe Act. By theBoard’srationale,it would havebeenimpossible

for thePetitionerto receivereimbursementfor the 10 additional boringsif the correctiveaction

planandbudgetwerenot appealed.

Following that reasoning,it would havebeenimpossiblefor the Petitiotier to receive

reimbursementfor any borings, much less the 10 additional borings, unless the site were

classifiedasa high priority site. Therefore,the siteclassificationwork planandbudgetshould

also be consideredto be part of “seekingpayment”under the August
5

th order’s guidelines.

Indeed,review of proper site classificationof a site is not possibleunlessthe 0/0 has first
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submitteda 20-dayand 45-dayreport as to the backgroundinformation and conditions at the

LUST site. In short, each and every required step set forth in Title XVI or the Board’s

regulationsregardingremediationaresufficiently linked to seekingpaymentsuchthat, in the

end,theuseofthe term “seekingpayment”is uselessandaddsnothingto Section57.8(1)ofthe

Act. Thatbeing the case,the Boardis interpretingthe words“seekingpayment”to bedirectly

equivalentto “compliance”in the contextofSection57.8(1). Thespecific terminologyemployed

by theGeneralAssembly,limiting thescopeof Section57.8(1)to a certainactivity (i.e., seeking

reimbursementfrom the Fund),hasthus beenexpandedto meanany step taken in compliance

with Title XVI. As the Board itself declared,“The only way an owneror operatorcanseek

reimbursementfor remediationof a leakingundergroundstoragetank site is by following the

provisionsof Title XVI.” Order,p. 8.

The Board is clearly then interpreting Section 57.8(1) to meanthat any step taken

pursuantto Title XVI that is a prerequisiteto seekingreimbursementis consideredto bea step

takento seekpaymentfrom the Fund,evenif no actualrequestto seekpaymenthasbeenmade.

If an owneroroperatoronly filed an appealofa correctiveactionplandecision,with no mention

ofany relatedbudget,thenby the Board’srationaleany successfulappealofthatdecisionwould

qualify the owneror operatorto seekpaymentof legal fees. However,at thatpoint, just as in

this case,therewas no actualprooforevidencethat theowneroroperatorwould actuallysubmit

arequestfor paymentfrom theFund.

III. CONCLUSION

TheBoard’sdecisionsetforth in the AugustS~orderis incorrectin that it misconstrues

theplain and clearwording found in Section57.8(1)of theAct. The Illinois EPA respectfully
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asksthat the Boardreconsiderits decisionof August5, 2004, and denythePetitioner’srequest

forpaymentof legalfees.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Res ent

Jo . Kim ‘

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated: September14, 2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on September14, 2004, I served

trueand correctcopiesof a MOTION FOR RECONSIDERATION,by placingtrue andcorrect

copiesin properlysealedand addressedenvelopesandby depositingsaid sealedenvelopesin a

U.S. mail dropbox locatedwithin Springfield, Illinois, with sufficient First ClassMail postage

affixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard
1021NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

FredC. Prillaman
Mohan,Alewelt, Prillaman& Adami
Suite 325
1 North Old CapitolPlaza
Springfield, IL 62701-1323

JolmJ.~i
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 North GrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


