
BEFORE THE POLLUTION CONTROL BOARD ~CE~VED
OF THE STATE OF ILLINOIS CLERK’S OFFICE

FEB 16 2C05
STATE OF ILLJNOIS

Pollution Control Board
WILLIAM BREUER,

Petitioner,

vs.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.

)
)
)
)

) (USTAppeal)~) PCB No. 05-

)
)
)
)

NOTICE

DorothyM. Gunn, Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I havetodayfiled with theoffice of the Clerk of

the Pollution ControlBoarda Petition for Reviewof Final Agency Leaking

UndergroundStorageTankDecision,a copyof which is herewithserveduponyou.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O.Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788

By
~Itorney for

William Breuer~/~’etitioner
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS FEB i 6 2005STATE OF ILLII\JQg~

WILLIAM BREUER, ) PoIIut~onControlBoard
)

Petitioner, )

vs. ) PCBNo. 05- /
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthe Petitioner,William Breuer(“Breuer”), by oneof its

attorneys,Curtis W. Martin of Shaw& Martin, P.C.,and,pursuantto Sections

57.7(c)(4)(D)and40 ofthe Illinois EnvironmentalProtectionAct (415 ILCS

5157.7(c)(4)(D) and 40) and35 Ill. Adm. Code 105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard(“Board”) reviewthefinal decisionofthe Illinois

EnvironmentalProtectionAgency (“Agency”) in the abovecause,andin support

thereof,Breuerrespectfullystatesasfollows:

1. On October26, 2004, theAgencyissueda final decisionto Breuer,a

copyof which is attachedheretoasExhibit A.

2. On November19, 2004,Breuermadea written requestto theAgency

for anextensionoftime by which to file a petition for reviewto ninety days,acopy

ofwhich is attachedheretoasExhibit B.



3. OnDecember3, 2004, theAgencyjoined in Breuer’srequestthat the

Boardextendthethirty-five dayperiodfor filing a petition to ninety days,a copyof

which is attachedheretoasExhibit C.

4. On December16, 2004 theBoardenteredan Orderextendingthetime

by which Breuercouldfile a Petitionto andincluding March 2, 2005.

OnAugust3, 2004, Breuer,throughits consultant,United Science

Industries,Inc. (“USI”), submittedto theAgencya High Priority CorrectiveAction

Plan(“Plan”) andBudget(“Budget”). TheAgency, in its October26, 2004letter,

approvedthePlanbut modified theBudget. TheresultoftheAgency’smodification

ofthe Budgetwasanadjustmentin personnelcostsof $14,569.00. TheAgency

indicatedsuchcostswere not reasonableassubmittedunderSection57.7(c)(4)(C)of

theEnvironmentalProtectionAct (“Act”) and35 Ill. Adm. Code732.606(hh).The

Agencyfurther indicatedthat a deductionwasmadein personnelcostspreviously

allowedunderAgencyletter datedDecember23, 2002.

The December23, 2002Agency letterwasissuedin responseto a High

Priority CorrectiveAction Plansubmittedby Breueron November5, 2002. In that

Plan,Breuerproposedsoil excavationanddisposalandon site deedrestrictionsto

addressgroundwatercontamination.TheAgencyapprovedthis Planbut modified

the Budgetby adjustinga combinedtotalof $11,918.00in personnelcosts,

equipmentcosts,field purchasesandothercosts,andhandlingcharges. Thesecosts

wereadjusted,accordingto theAgency,asexceedingtheminimum requirements

necessaryto complywith Title XVI of the Act and 35 Ill. Adm. Code732.505(c),as
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not “CorrectiveAction Costs” underSections57.6 and57.7 of theAct and 35 Ill.

Adm. Code 732.103and asnot reasonableassubmittedunder57.7(c)(4)(C)ofthe

Act and35 Ill. Adm. Code 732.606(hh).

In responseto the Agency’sDecember23, 2002letter, Breuersubmittedan

AmendedCorrectiveAction PlanandSoil AbatementReporton October16, 2003.

This Planand Reportcontaineddetailsof soil excavationactivities andcontinuedto

proposeon sitedeedrestrictionswith regardto the groundwatercontamination.

While pursuingthe soil excavation,Breuerencounteredon May 19, 2003 a 560

gallon USTwhich hadno recordsof existenceandwhichwasthereforetreatedby

the Agencyasa pre-1974UST. Samplestakenin andaroundthis tank revealed,

however,that it did not contributeto thecontaminateplume. Breuer’sAmended

CAP proposeda groundwaterremediationprogramthroughmonitoringwells.

By letter datedJanuary16, 2004, theAgencyrejectedtheAmended

CorrectiveAction Plan,BudgetandSoil AbatementReport. TheAgencyclaimedit

hadalreadyapproveda CorrectiveAction Planwhich wascloseto completionandit

would not reimburseBreuercostsincurredassociatedwith reporting,planning, etc.

of a newCorrectiveAction Plan. TheAgencyalsorejectedtheAmendedBudget

consistingof a combinedtotal of $24,710.00of investigationcosts,analysiscosts,

personnelcosts,equipmentcosts,field purchasesandothercostsandhandling

charges.

In responseto theAgency’sJanuary16, 2004 letter, Breuersubmittedan

AmendedCorrectiveAction PlanandSoil Abatementand GroundwaterMonitoring
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ReportonAugust 3, 2004. ThisAmendedPlanproposeda quarterlygroundwater

monitoringprogramfor oneyearandcontaineda budgetfor costsassociatedwith

theproposedgroundwaterremediationoperations.By Agencyletterdated

October26, 2004, the Soil AbatementandGroundwaterMonitoring Reportwas

approved.However,thebudgetassociatedwith theAmendedPlanwasmodifiedby

meansof a deductionto thepersonnelcostsfor “time/hourseitherpartially or in full

for activities that werepreviouslyallowedin youroriginal budgetfor Corrective

Actionper IEPA letter datedDecember23, 2002.” The personneladjustment

amountedto $14,569.00.

It is Breuer’spositionthat the modificationto theAgency, throughthis

modification,continuedto refer to the CorrectiveAction Planthat contained

excavationandremoval for the soil remediationwhentheAmendedCorrective

Action Plan,in associationwith the Soil AbatementandGroundwaterMonitoring

Report,propose,at leastin part, groundwatermonitoringasopposedto excavation

andremoval. Thus, thepersonnelcostsadjustedby theAgency, throughits October

26, 2004letter, did not properlyrelateto thepersonnelcostsassociatedwith

completelydifferent meansof remediationproposedby Breuer. Suchanadjustment

is unreasonable,arbitrary andcapricious.

WHEREFORE,Petitioner,William Breuer,for the reasonsstatedabove,

requeststhat theBoardreversethedecisionof theAgencyandrule in favor of

Petitioner’srequestfor approvalof its AmendedHigh Priority CorrectiveAction

PlanandBudgetasbeingreasonable,justifiable, necessary,consistentwith
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generallyacceptedengineeringpractices,andeligible for reimbursementfrom the

UST Fund,andthat Petitionerrecoverits attorney’sfeesandcostsincurredherein

pursuantto 415 ILCS 5/57.8(1)and 35 Ill. Adm. Code732.606(1).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 5. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618) 244-1788

By

William
for
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FILE W~
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276, 217-782-3397

JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHICAGO, IL 60601, 312-814-6026

Roo R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762 CERTIFIED MAIL

2628~4 7002 3~,50 0000 12S~6624.

Attention:Mr. GeraldHuge,POA
PostOffice Box 96 OCT 2 9 REC’U
Ifloyleton, Illinois 62803

Re: LPC#1890205002-- WashingtonCounty
• Hoyleton!Breuer,William

Hwy. 177 andHoyleton— HoffmanRoad

LUST.IncidentNo. 992697andNo. 20030951
• LUST TechnicalFile

DearMr.Huge:

TheIllinois EnvironmentalProtectionAgency(Illinois EPA) hasreviewedtheHigh Priority
CorrectiveAction Plan(plan)submittedforthe above-referencedincident. Thisplan,dated
August3, 2004,was receivedby’the Illinois EPA on August4, 2004. Citationsin thisletterare
from theEnvironmentalProtectionAct (Act) and35 Illinois AdministrativeCode(35 III. Adm.
Code).

Pursuantto Section57.7(c)(4)oftheAct and 35 Ill. Adm. Code732.405(c),theplanis approved.
Theactivitiesproposedin theplanareappropriateto demonstratecompliancewith Title XVI of
the Act and35 Ill. Adm. Code732. Pleasenotethatall activitiesassociatedwith theremediation
of thisreleaseproposedin theplanmustbe executedin accordancewith all applicableregulatory
andstatutoryrequirements,including compliancewith theproperpermits.

In addition,thebudgetfor theHigh Priority CorrectiveAction Planis modified pursuantto

Section57.7(c)(4)of theAct and35 Ill. Adm. Code732.405(c). Basedon themodifications
• listed in Section2 ofAttachmentA, theamountslisted in Section1 ofAttachmentA are

• approved.Pleasenotethat thecostsmustbe incurredin accordancewith theapprovedplan. Be
awarethat theamountof reimbursementmaybe limited by Sections57.8(e),57.8(g)and 57.8(d)
oftheAct, aswell as35 Ill. Adm. Code732.604,732.606(s),and732.611.

Pleasenotethat, if the owneror operatoragreeswith theIllinois EPA’s modifications,submittal
ofan amendedplanandlorbudget,if applicable,is not required(Section57.7(c)(4)of theAct
and35 III. Adm. Code732.503(f)). Additionally, pursuantto Section57.8(a)(5)oftheAct and
35 III. Adm. Code732.405(e),if reimbursementwill besoughtfor anyadditionalcoststhatmay
be incurredasa resultoftheIllinois EPA’s modifications,anamendedbudgetmustbe submitted.

ROCI<FORO —4302 North Main Street, Rockford, II 61103 — (815) 987-7760 • Dts PLAINES — 9511 W. Harrison St., Des Plaines, IL 60016 —(847) 294-4000
ELGIN —595 South State, Elgin, IL 60123 —(847) 608-3131 • PEORIA —5415 N. University St., Peoria, IL 61614— (309) 693-5463

BUREAU OF LAND - PEORIA — 7620 N. University St., Peoria, IL 61614 —(309) 693-5462 • CHAMPAIGN — 2125 South First Street, Champaign, IL 61820— (217) 278-5800
SPRINGFIELD —4500 S. Sixth Street Rd., Springfield, IL 62706 —(217) 786-6892 • COLLINSVILLE —2009 MalI Street, Collinsville, IL 62234 —(618) 346-5120

MARION —2309 W. Main St., Suite 116, Marion, IL 62959 —(618) 993-7200

PRINTED OH RECYCLED PAPER EIi~I B FT’ /9
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•NOTE: Amendedplansand/orbudgetsmustbe submittedandapprovedprior to theissuanceof
aNo FurtherRemediation(NFR) Letter. Costsassociatedwith aplanor budgetthathavenot
beenapprovedprior to theissuanceofan NFRLetterwill notbe reimbursable.

All futurecorrespondencemustbesubmittedto:

Illinois EnvironmentalProtectionAgency
Bureauof Land- #24
LeakingUndergroundStorageTankSection
1021North GrandAvenueEast
PostOffice Box 1927.6
Springfield, IL 62794-9276

Pleasesubmitall correspondencein duplicateandincludetheRe:block shownatthebeginning
ofthis letter.

An undergroundstoragetanksystemowneroroperatormayappealthis decisionto theIllinois
Pollution ControlBoard. Appealrightsareattached.

i~you haveany questionsorneedfurtherassistance,pleasecontaàtDonnaWa1lac’~at21 7í’ 524-

1283.

Sincerely,

ThomasA.
Unit Manager
LeakingUndergroundStorageTankSection
Division ofRemediationManagement
BureauofLand

TAH:DW:dw\

Attached: AttachmentA
AppealRights

C: UnitedScienceIndustries!Karen Battling
Division File



• AttachmentA

Re: LPC # 1890205002— WashingtonCounty
Hoyleton!Breuer,William
Hwy..177 & HoyletonHoffmanRoad
LUSTIncidentNo. 992697andNo.20030951
LUST TechnicalFile

Citations in this attachmentarefrom the EnvironmentalProtectionAct (Act) and35 Illinois AdministrativeCode
(35 III. Adm. Code).

SECTION1

Thebudgetwaspreviouslyapprovedfor:

$1,498.50 InvestigationCosts
$1,887.00 Analysis Costs

$50,109.00 PersonnelCosts
$28,280.00 EquipmentCosts
$52,204.00 FieldPurchasesandOtherCosts

SO HandlingCharges

As aresultof theIllinois EPA’s modification(s)in Section2 ofthis AttachmentA, thefollowingamountsare
approved:

$33.00 InvestigationCosts
$1,360.00 Analysis Costs
$7,470.00 PersonnelCosts

$345.00 EquipmentCosts
$2,308.00 FieldPurchasesandOtherCosts

$0 HandlingCharges

Therefore,thetotal cumulativebudget.isapprovedfor:

$1,531.50 InvestigationCosts
$3,247.00 Analysis Costs

$57,579.00 PersonnelCosts
$28,625.00 EquipmentCosts
$54,512.00 FieldPurchasesandOtherCosts

$0 HandlingCharges

SECTION 2

$14,569.00for anadjustmentin personnelcosts. TheIllinois EPA hasdeterminedthat thesecostsare not
reasonableas submitted(Section57.7(c)(4)(C)of the Act and35 Ill. Adm. Code732.606(hh)).One ofthe
overall goalsof the financialreview is to assurethat costsassociatedwith materials,activities,andservices
arereasonable(35 111. Adm. Code732.505(c)).Pleasenote thatadditional information and/orsupporting
documentationmaybeprovidedto demonstratethecostsare reasonable.

A deductionwas madein personnelcostfor time/hourseitherpartially or in full for activities thatwere
previouslyallowedin your original budgetfor CorrectiveAction perIEPA letterdatedDecember23,2002.

DW:dw\



AppealRights

An undergroundstoragetankowneror operatormayappealthis final decisionto the Illinois
Pollution ControlBoardpursuantto Sections40 and57.7(c)(4)(D)oftheAct by filing apetition
for ahearingwithin 35 daysafterthe dateof issuanceofthefinal decision. However,the35-day
periodmaybe extendedfor aperiodoftime not to exceed90 daysby writtennoticefrom the
owneror operatorandtheillinois EPAwithin the initial 35-dayappealperiod. If theowneror
operatorwishesto receivea 90-dayextension,awrittenrequestthat includesa statementof the
datethefinal decisionwasreceived,alongwith acopyofthis decision,mustbesentto the
Illinois EPA assoonaspossible.

Forinformationregardingthefiling ofanappeal,pleasecontact:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolph,Suite11-500
Chicago,IL 60601
312/814-3620 •

For information regardingthe filing ofanextension,pleasecontact:

Illinois EnvironmentalProtectionAgency

Division of Legal Counsel
1021 North GrandAvenueEast
PostOffice Box 19276

Springfield, IL 62794-9276
217/782-5544



November 19, 2004

Illinois Environmental Protection Agency
Division of Legal Counsel
1021 North Grand Avenue East
Springfield, IL 62792-9276

Re: LPC# 1890205002— Washington County
Hoyleton — Breuer, William
Hwy. 177and Hoyleton-Hoffman Road
LUST Incident No. 992697& 20030951
ATTN: John Kim

Dear Mr. Kim:

United Science Industries, Inc. (USI), on ‘behalf of our client,
requesting a 90-day extension to the 35-day appeal period
IEPA correspondence included.

I appreciate your time and consideration in this matter.
questions or comments regarding this matter please contact
2411 ext. 165.

Sincerely yours,

UNITED SCIENCE INDUSTRIES, INC.

Karen S. Bartling

Project Manager

Enclosures

FILE Ct~Py

Phone:(618) 735-2411
Fax: (618) 735—2907

E-Mail: unitedscience@unitedscjence.com

William Breuer is
in regards to the

If you have any
me at (618) 735-

• • • •

P.O. Box 360
6295 East illinois Highway 15
Woodlawn, Illinois 62898-0360
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BEFORE THE POLLUTION CONTROL BOARD
• OF THE STATE OF ILLINOIS

)
)
) PCBNo. 05-
) (LUSTAppeal — NinetyDayExtension)
)
)

NOTICE

DorothyM. Gunn,Clerk
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

KarenS. Battling,ProjectManager
UnitedScienceIndustries
P.O.Box 360
6295 EastIllinois Highway 15
Woodlawn,IL 62898-0360

PLEASE TAKE NOTICE that I havetodayfiled with the office of the Clerk of the Pollution
Control Boarda REQUESTFORNINETY DAY EXTENSION OF APPEAL PERIOD,copiesof which
areherewithserveduponyou.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:December3, 2004

EXHJBJTd~~

WILLIAM BREUER,
Petitioner,

V.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.



BE~FORETHE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

WILLIAM BREUER, )
Petitioner, )

v. ) PCB No. 05-
ILLINOIS ENVIRONMENTAL ) (LUST Appeal— Ninety DayExtension)
PROTECTIONAGENCY, )

Respondent. )

REQUEST FOR NINETY DAY EXTENSION
OF APPEAL PERIOD

NOW COMES theRespondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by oneof its attorneys,JohnJ. Kim, AssistantCounseland Special AssistantAttorney

General,and, pursuantto Section 40(a)(1) of the Illinois EnvironmentalProtectionAct (415

ILCS 5/40(a)(I)) and 35 Iii. Adm. Code 105.208,herebyrequeststhat the Illinois Pollution

ControlBoard(“Board”) grantan extensionofthe thirty-five (35) dayperiodfor petitioningfor a

hearingto March 3, 2005, or any other datenot more than a total of one hundred twenty-five

(125)days from the dateof serviceof the Illinois EPA’s final decision. In supportthereof; the

Illinois EPA respectfullystatesas follows:

1. On October26, 2004, the Illinois EPA issued a final decisionto thePetitioner.

(Exhibit A)

2. On November19, 2004, thePetitionermadea written requestto the Illinois EPA

for an extensionof time by which to file a petition for review, askingthe Illinois EPA join in

requestingthat the Board extendthe thirty-five dayperiod for filing a petition to ninety days.

The Petitioner’s request included infounation that representedthat the final decision was

receivedon October29, 2004. (Exhibit B) •



• • ~,•••••••~.•••••~—•-••••—•••••••• • • • •

• 3. - The additional time requestedby thepartiesmayeliminatethe needfor a hearing

in this matteror, in thealternative,allow thepartiesto identify issuesand limit thescopeof any

hearingthatmaybenecessaryto resolvethis matter.

WHEREFORE,for the reasonsstatedabove, the parties requestthat the Board, in the

interestof administrativeandjudicial economy,grantthis requestfor aninety-dayextensionof

thethirty-five dayperiod for petitioningfor ahearing.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:December3, 2004

This ffling submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, the undersignedattorney at law, herebycertify that on February____
2005, I servedtrue andcorrectcopiesof a Petitionfor Reviewof FinalAgency

Leaking UndergroundStorageTankDecision,by placingtrue andcorrectcopiesin

properlysealedandaddressedenvelopesandby depositingsaidsealedenvelopesin

a U.S. mail drop box locatedwithin Mt. Vernon, Illinois, with sufficient Certified

Mail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn, Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolph Street Division of Legal Counsel
Suite 11-500 1021North GrandAvenue,East
Chicago, IL 60601 P.O. Box 19276

Springfield, IL 62794-9276


