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PLEASE TAKE NOTICE that on the 10 of January, 2005, I filed
with the Clerk of the Illinois Pollution Control Board,
Respondent’s Response to Petitioner’s Motion to Strike
Clarification of IEPA’s Trade Secret Determination, a copy of
which is attached hereto and hereby served upon you.

PEOPLE OF THE STATE OF ILLINOIS,

LISA MADIGAN,
Attorney General of the State of Illinois,

-
1

i

By: U hd ,ﬁaé (R S b~
‘ PAULA BECKER WHEELER
Assistant Attorney General
Environmental Bureau
188 W. Randolph St. - 20th F1.
Chicago, IL 60601
(312) 814-1511

Dated: January 10, 2005
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RESPONSE TO MIDWEST GENERATION’S MOTION TO STRIKE THE
CLARIFICATION OF THE IEPA’s TRADE SECRET DETERMINATION

Preliminarv Statement

Respoﬁdent Hlinois Environmental Protection Agency (“IEPA”) respectfully‘
submits this Response to the Motion to Strike the Clériﬁcation of the iEPA’s Trade
“Secret Determinatipri, pursuant to 35 Ill. Adm. Code 101.500. The IEPA submitted the
Clarification of Tradé Secret Determination as required by the Illinois Pollution Control
Board’s (“Board”) Order dated November 4, 2004. The Board’s Order stated that the
Clarification §vas to be filed on or before Novembef 30, 2004.- The Clariﬁcation was
filed on November 30, 2004 as required. Prior to filing the Clarification, Midwest | » |

Generation (“Midwest”) faxed and mailed to the IEPA directly, on November 22, 2004,

through its attorneys, a Supplemental Statement of T ustification, attached hereto as
Exhibit A. No 'éopy was provided to the Attorney General's Office. Although sent

- before November 30, 2004, the Respondent did not consider this Supplemental document

as the Board’ Order required it to clarify its decision from March 10, 2004, not consider
new justifications from Midwest.
Response
| Mid§vest Generé.tion’s Motion to Strike the Clarification makes three distinct

arguments. The first argument is that the entire clarification should be stricken because it



" was not written by the IEPA. The affidavit of Chﬁstopher Pressnall, attached heretoas -
‘Exhibit B, will verify that the Clarification Wﬁs; 1n fact,. drafted by.the IEPA. Tt was
| signéd by an Assistantk Attorney General Because the .Original documént signed by Mr.
P;essnall of the IEPA, could not be faxed to ths Attomey Genéral's Qfﬁce, Aue to
eqﬁiprhent malfunction. Instead, it was sent electf&nicallly, printed and signed by an .l
Assistant Attoméy General for Mr. Pressnall, af his réquest.I It was filed by the Attorney
Generai's Office with the Board, with copies c.lelivered. to the Petitioner in the ordinary
course of client legal representéﬁon. |
Secc‘mdly,‘ Midwest Generation states that c‘ertain. poﬂioﬁs of the Clarification -

should be stricken Because they consist of irrelevant statements between the fEPA and
Midwest Generation, concerning possible conversaﬁons pﬁof to the Mafch 10, 2004 trade
secret determination by the TEPA. After further review, the IEPA acknowledges that
these spéciﬁc diséussions occurred after thé March 10, 2004, IEPA trade secret ’
detenﬁina‘tion. .Wh'ile the IEPA agreeé that the timing of these statements is irrelevant,
~ the statements are not, in that they consist of diSCussioﬁs concerning Midwest’s failure to
- demonstrate that their allegéd tfade secret information is not publicly available.

~ Midwest’s third argument states that the [EPA haé exceeded its authority and
creatéd new grounds for.denying trade sécret'protection to information submitted by
Midwest. Midwest is specifically concerned wﬁh data contained in what Midwest labels
its “Generation Chart”. Such information includes the Net Generétion Rate, the Net Heat
Rate, and the Avérage Coal Heat Content. The IEPA clarified that thelinformation

contained in the Generation Chart is emissions data and therefore must be available to the




pubiic. Section 130.110 ef 35 IIL. Adm. Code 130.110, entitled “Articles Co‘ntainivng‘
Emission Data” states, in part, as follows: -

a) All emiesion data reported to or otherwise obtained by the Illinois
Environmental Protection Agency, the Board or DNR in connection with
any examination, inspection or proceedlng under the Act shall be available
to the public...

This section specifically excludes emission data from the being afforded trade secret
protection. Although the IEPA d1d not mention emission data spec1ﬁca11y with regard to
the Generatlon Chart data in its original March 10, 2004 determmatlon it was 1mp11c1t in
its de01s'1on. Slnce the Board Order dated November 4, 2004 at p. 30, 31 directed the
IEPA to specify which grounds apply and why, the IEPA Clarification did just that. It
made it explicit and unambiguous that the IEPA considered, inter alia, the information
contained in the Generation Chart emission data and gave its reasoning for that
characterization. The Board has now given Midwest the opportunity to respond to this
Clarification. Its response, of course, can articulate any rationale as to why it believes
the information does not constitute emission data.

The data contained in the Generation Chart clearly falls under the definition of

emission data, and must be available to the public, as stated in the Clarification. The

question of whether or not Midwest (or even the IEPA) considers it a tfade secret 1s not
germane when it must be released pursuant to Section 130.110, 35 Ill. Adm. Code
130.110, and the Clean Air Act. This is not a new ground for denying trade secret
protection. It is a clarification of the prior'determination, informing Midwest that this
information is considered emission data and therefore, must be available to the public.
Furthermore, Subpart B of the Board’s trade secret regulations (“Procedures for

Identifying Articles that Represent Trade Secrets”) articulates the standards for state




| agency trade secret determinations. Specifically, Section 130.208 (“Standards for State |
Agency Determination”), 35 Ill. Adm. Code 130, instructs the IEPA to afford trade secret
protection to claihed information if the article has not become a matter of public
knowledge and the article has'compeﬁtive value. Section 130.210 (“State Agency
Actions Following a Negative Determination™), 35 Iil. Adm. 130.210, states:
a) If the State agency determines that an article, or any page or portion
thereof, does not meet the standards, specified in Section 130.208(a)(1) or
(2) of this Subpart, the State agency must deny the claim for trade secret
protection for the article or page or portion thereof, and must give written
" notice of the determination to the owner of the article and any requester
pursuant to subsection (b) of this Section.
The Board does not require the IEPA to state whether information constitutes emission
data when evaluating and responding to a statement of justification, as, by definition, it
must be aveiilable to the public.
Conclusion

For the foregoing reasons, IEPA respectfully requests that Midwest Generation’s

Motion to Strike the IEPA’s Clarification of Trade Secret Detérmination be denied.

Dated: Chicago, Illinois
January 10, 2005

‘Respectfully submitted,

LISA MADIGAN, Attorhey General of the
State of Illinois




MATTHEW DUNN, Chief, Environmental

Enforcement/ _
Asbestos Litigation Division
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Paula Becker Wheeler :
Assistant Attorney General

188 West Randolph Street, Suite 2001
Chicago, Illinois 60601

312-814-1511

- —




11/782/V4 MUN L4714 AL

W O WVLAVLONM el A AWV

g 7
G' SCHIFFHARDIN...
ALimited Liabity Partnership incleding Professionsl Carporations
600 Sears Tower, Chicago, llincis 606056473 - 312.268,9500
Facsimile 312.258.5600
*  ATTORNEYNO: 1526
CLIENT/MATTERNO.:  27674-003% ~
" DATE:  November22, 2004
FACSIMILE TRANSMITTAL SHEET
TO THE FOLLO ¢ '
Name Company Fax Number Phone Number
Chris Pressnall | Illinois Environmental 217-782-9807 217-782-5544
Protection Agency .
FROM: Mary A, Mullin 312.258.5687

If there are any

problems with this ﬁansmission, please call

- DIRECT DIAL NO.:

Transmission consists of cover shees plus 5 page(s).

COMMENTS:

IMPDRTANT « THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO
THAT IS PRIVILEGED, CONFIOENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLIGABLE LAW. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED
RECIPIENT, OR THE EMPLOYES OR AGENT RESPONSIALE TO OELIVER IT YO THE INTENDED RECIPIGNT, YOU ARE WEREBY NOTIFED THAT REAQING,
DISSEMINATING, DISTRIBUTING OR COPYING THIS COMMUNICATION IS STRICTLY PROHIEITER-IP-YoU: HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
IMMEDIATELY NOTIFY US BY TELEFHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ANDRESS VIA THE U8, POSTAL SERVICE. THANK YO

s

WHICH T 1S ADDRESSED, AND MAY CONTAIN INFORMATION-

{For Inferal Use Cnly) FLEASE RETURN THIS DOCUMENT TO:

Name: My A. Mulh

SENT QUT:
Dale;

Time:

AMIPM.

Br

CHA 11651001

Trarsmitiz] Problems:

D  Constent Busy
Q CenstantRinging
O Baod Line

Time

O Equipmant Prablam




b G&7 VR SAWAY MK Y e @ sasm

SCH!FFHARDIN | | soswTon
we GHiIcAGO, IuNois 60506
A Umited Liablliy Parmership Including Professiona] Compontions ¢ 312258 _ssw
f 312.258.56500
wwwschiffhardin.com
Mary A. Mullin
(312) 258-5687
“Empil: mmullin@schiffhardin.com

November 22, 2004

VIA FAX AND U.S. MAIL

Chrig Pregsnall

Assistant Counsel

Tllinois Environmental Prolection Agency
1021 North Grand Ave. East

P.O. Box 19276

Springfield, TL 62794-9276

Re:  Midwest Generation
Supplemental Statement of Justilication

Dear Mr. Pressnzll

I am writing to supplement Midwest Generation EME, LLC’s (“Mldwest Generation’s”) January
23, 2004 Statement of Justification of its trade secret claims relating to information originally submitted
to the United States Environmental Protection Agency (“USEPA”) in response to a Clean Air Act §114
Information Request (“Information Request”). Midwest Generation provided a duplicate copy of this
information to the Illinois Enviranmental Protection Agency (*IEPA”) at the suggestion of USEPA. By
this letter, Midwest Generation provides IEFA with additional information supporting its frade secret
claims,

Midwest Generation has identified as trade secret two charts cornpiled to respond to the USEPA’s
§114 information request. The first chart, on pages MWG000024 — MGG000056, containg the monthly
and annual gross and net (1) generation, (2) heat rate, and (3) average coal heat content at each unit
(hereafier referred to as the “Generation Chart™). The second chart, on pages MWG000058 —
MWG000068, contaius information describing the capital projects undertaken at each station and the
dollars expended for each project (hereafier referred to as the “Project Chart”). Both of these charts are
compilations of data and therefors constitute trade secrets,

Midwest Gcnemtxon spent aver eight months and conszderable expense compiling the Project

. Charl in order to respond 10 the Information Request. Numerous cngmeenng and accounting employees

at each of the generating stations wers involved in gathering, assessing and describing the information
contained in the Project Chart. Tnformation in the chart describes every capital project over $100,000.00
undertaken at each of Midwest Generatien's coal-fired mnits, identifies the work order number for the
project, identifies the date the project was undertaken or will be underiaken, and states the cost of the
project. The Project Chart was compiled solely to respond to the USEPA's information zequest and, as
set forth in Midwest Generation’s original Statememt of Justificetion, its confidentiality has heen

" CHICAGD T WASHINGTON | NEW YORK | Laxe Forest | Armm 1 DusuN
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" maintaincd. This informstion, compiled in this format, only exists in the submittals made to USEPA and
copled 10 JEPA. While a few of the projects, approximately 5%, ere mentioned in publicly available
permits, most are not. No information regarding the cost or the timing of any of the projects is available
fo the public. ‘rhms, conivary to the conclusion the IEPA may have reachcd, this information and certainly

- this compilation is not publicly available. v

Disclosing the Project Chart will hatm Midwest Generation’s competitive position. This -
comprehensive list of capital projects gives competitors an insider’s view to the maintenance lustory of
each unit, revealing the reliability and future maintenance needs of the individual units. By reviswing o
unit’s maintemance history, a2 competitor can determine the maintenance needs associated with a specific
umit enabling the competitor 1o estimate the wnit’s future availability and to predict future maintenance
outages. The ability to predict future maintenance outages allows a competitor to take advantage of these
facts to plan its own unit dispatching and pricing. If 2 corapetitor can predict when a unit will be down, it

.can predict when the elcctricity will be in shorter supply. In the current highly competitive independent
power producers market, this information is lighly semsitive. Further, because knowing a unit’s
reliability reflects its profitability. this ig also valuable information for investors, and lending institutions.

The Project Chart reveals how mmuch Midwest Generation paid for certain maintenance projects as
well as pollution control equipment; competitors, as well as future suppliers, can use this information to
negotiate more favorable pricing for themselves, thereby increasing Midwest Generation’s costs, reducing

~ {ts profit margins, and adversely impacting its competitiveness, If vetidors arc aware of the past pricing
for similar services and equipment, Midwest Generation will be at a competitive disadvantage, compared
10 electric generators for whi ch the information is unavailsble, when negotiating future contracts,

Similarly, the Genm'auon Chart is 2 commpilation. It contains monthly end anmusl net generation,
average coal heat content and net heat rate for each of Midwest Generation’s coal-fired units, Midwest
Generation compiled this information onto the Generation Chart solely for the purpose of responding to
the USEPA's §114 request. As set forth in Midwest Generation’s Statement of Justification, Midwest
Generation docs not mike this information availablé fo the public. Midwest Generation does submit
information regarding monthly net generation and coal heat content as required to the Departmient of
Enerey (“DOE”) The DOE, however, does not mantain this information in a simple chart format; rather,
the DOE maintains pieces of this information in numerous coded spreadsheets on the DOE website. The
information is deeply embedded, difficult to access and in numerous locations requiring the pursuit of
multiple links, Sophisticated rechnicsl and substantive knowledge would be necessary to even attempt to
replicate thig data, If a comperitor could obtain the net generation and ¢oal heat content nformation on
this chart, which was compiled solely to comply with a USEPA information requess, simply by filing &
FOIA request rather than piecing it together from various hard to obtain gources, competitors would gain
en fmproper windfall, Worthington Compressors v. Castle, 662 F.2d 45 (U.S. App, DC 1981). Monthly
fiet heat rate is not avajlable on the DOE website. For the purpose of the Information Request, Midwest -
Generation caleulated each unit’s monthly net heat rate from the coal consumption data, coal heat content
date and generation data, The results of this caleulation are not publicly available nor determmable from
publicly availuble sources.
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Disclosing information on the Generation Chart will harm Midwest Generation’s competitive
position. The unit's heat rate represents the unit’s efficiency, 4 significant indicator of a unit’s
profitability. Midwest Generation’s competitive position is measured by its ability to sell eleciricily fom
its lowest cost units; dxsclosmg this information publicly wou]d allow competitors to undercut Midwest

Ceneration’s pricing regime.

" Regardless of whether the individual pieces of information in the PIOJCOt Chart and Generation
Chart are trads secrets independently, the compilation of the information is a trade secret. Under Nllinois
law, a trade secret includes a compilation that:

(1) is sufficiently secret fo denve economic value, actual or
potential, not from being generally koown to other persons who can
obtain economic value from its disclosure or use; and

(2)  is the subject of efforts that are reasonable wmnder the
circurnstances 1o maintain its secracy or confidentiality.

765 ILCS 1065/2(d) The effort of compﬂmg usefitl information is, of itself, entitled to protection even if
the information is otherwise generally known. ISC v. Altech, 765 F.Supp. 1310, 1321 (ND Ll 1990)
Under Ilinois law, trade secrets may exist in combination of a number of elements of information, even if
cach diserete element may be found in the public domain. Nilgsen v. Motarols, Jne, 963 F.Supp. 664
(ND 111, 1957.)

In its March 10, 2004 denial, IEPA denied tradc sceret protection to the Projest Chart becavse
Midwest Generarion failed to demonstrate the information does not constitute “emissions data®, Given
that the Project Chart is merely a listing of capital projects at the generating stations, such a demonstration
seems unnecessary. Further, the regulations do niot require such 2 demonstration at the outset. Seg 35 Til.
Adm. Code 130.203. Regardless, Midwest Generation hereby provides such a demonstzation. :

Pursuant to the repulations promulgated under the Environmentz! Protection Act, emissions data
shall be avaﬂable to the public, 35 Il Adm. Code 130.110(z), Thie regulation defines the term

“smnigsions data” as:

The identity, amouat, frequency, concenmration, or other characteristics
- (related to air quality) of any conteminant that;
A)  [Ilasbeen emitted from an emission umg
B) ' Results from any emission by the emission unit;
C) Under an apphcable gtandard or limitation, the emxsmon unit
wag authorized to emit; or
D) Is 2 combination of any of the items descrﬂ::d in subsection

()1)(A), (B); or (C) of this Section.

35 Til, Adm. Code 130.110(b). Ascordingly, “emissions data” is mformation about contaminants, None
of the information contained in the Project Chart contains informetion about contaminants. The Project
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Chart mere]y describes capital pro;ects undertaken at the stahcms, it contams no information about
poﬂumnts.

A_lthough IEPA's position is still unclear, in proceedings before the Illinois Pollution Control

Board it seems to be taking the position that “emissions data” is any information relevant 0 determining

~ how much a particular facility is “authorized to emit”. Rather than relying on the regulatory definition

pronulgated under the Wlinols frade secret statutes, IEPA has relied upon the following federal definition
of “emissions data";

Information necessary 10 determine the identity, amount, frequency,
concentration or other characteristics (to the extent related fo air quality)
of {he emissions which, under an applicable stafidatd or limitation, the
source was authorized to emit (including, to the extent necessary for such
purposes, a description of the manner or 7ate of operation of the source).

40 CFR 2.301(2)(2){)(B). But even under this definition, “emissions data” is the date necéssary to
determine the identity, amount, frequency. ¢oncentration or other chargeteristics of 2 source’s emissions.
The ragulation says “umder an applicable standard,” it does not say “to determine what the apphcahle
standard is." The regulation presumes knowledge of the applicable standard; “emissions data” is the
information used to determine compliance with the standard — with the euthorization —~ not the
information used lo determine what the standard or authorization is. Even if the Project Chart conld
somehaw aid in determining “what the facility is authorized to emit,” that is determining what regulatory
limits may apply, but is not, itself, “emiseions data,” Midwest Generation bas submitted all “ernissions
~ data” as required by its air permits, these submittals are available lo the public, .

Even if the Project Chart can be prapesly considered “ernsgions data,” the trade seoret provisions
of the Environmental Protection Aci ¢only exclude from protection “emission data reported to or otherwise
obtained by the Agency, the Board or the Deparlment in connection with any examination, inspection or
proceeding under this Act.” 415 ILCS 5/7(c). The Project Chant was neither reported to IEPA nor was it
obtained in 2 procceding under the Act; rather, TEPA was provided a copy of the Project Chart after
Midwest Generation submitted the document in response to the USEPA’s investigation under the federal
Clean Aur Act. Accordmgly, even if the Project Chart can somehow be considered “emissions data,” the
irade secret provisions of the Envirenmental Protec’aon Act do not exciude the Praject Chart from trede

secret protection.

In accordance with 35 Il Adm, Code 130.200 et seq., ¢ Statement of Justification and this
supplement hereto only concern whether the Project Churt and Generation Chart are frade sesrets.
Midwest Generation alse considers this information confidentia! dgts protected from disclosure under the
confidential data provisions of the Environmental Protection Act apd the INlinois Freedom of Information
Act. 415ILCS 5/7(z)(v) ead 5 ILCS 14077 (g).




Y TR ] HANVLY e w v m mm— - ww —w———
- e - -~ -

) SCHFFHARDIN.,

Chris Pressnall
November 22, 2004
Page§
Thank you for your atention to this matter,

Sincerely,

ﬁ Mullin .

co Deborak Golden

TOTAL P.G7
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Respondent.

AFFIDAVIT OF CHRISTOPHER R. PRESSNALL
1, Christdpher R. Pressnall,, being duly sworn, testify to the following facts of which I am
personally aware: |
1. I am an attorney with the Illinois Environmental Protection Agency (“Illinois °
EPA™). Irepresented, and continue to represent, the Illinois EPA in regards to Midwest. _

Generation EME, LLC’s (“Midwest Gen”) trade secret claims pertaining to information

submitted to the Illinois EPA pursuant to a United States Environmental Protection Agency §114

requesffor information.

2. I assisted in drafting, and signed, the Illinois EPA’s trade secret determination that
is at issue in the instant matter. | |

3. On November 4, 2004, the Illinois Pollution Control Boardvordered the Illinois
EPA to file a clarification of its trade secret determination. I, with the assistance of other Illinois

EPA staff, drafted the Illinois EPA’s clarified trade secret determination.

=




4. On November 30, 2004, at apprbximately 4:15 p.m., I attempted to send a
facsimile of the ﬁﬁal signed version of the docume.nt"'to Assistant Attorney General Paula
Whéelef fér filing. The facsimile machine in the Division of Legal Counsel was not in servicé. I
then aftempted to send the facsimile via an alternative machine, however, the facsimile would
not send promptly. Thus, to meet the filing deadline, I sent the final document to Assistant
Attémey General Paula Wheeler via electronic mail and bestowed signature authoﬁty to same.

5. The Illinois Attomey General’s Office did not draft the clarified trade secret
determination; rather it simply ﬂled the document on behalf of the Ilinois EPA given the
technical difficulties experienéed during transmission of the final signed document from

Springfield to Chicago.

Christopher R. Pressnall

SUBSCRIBED AND SWORN TO BEFORE ME

this “‘7‘1—\(\ day of QO\(\U.,O\_‘(\)/ 2 oS

NOTARY PUBLIC: :B W @ &Q&U‘Q\f

s By Setestess
ndtale i e

?wwwm;‘OFFICIAL SEAL
%  BRENDABOEHNER %
NOTARY PUBLIC, STAIE OF ILLINOIS & :
‘MY COMM!SS\ON EXPlRES H -14-2005% :

oo ite dloule u.

4% 4%
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CERTIFICATE OF SERVICE

I, Paula Becker Wheeler, an Assistant Attorney General, assigned
to these proceedings, certify that I have served the attached
Respondent’s Motion for Extension of Time, by U.S. Mail on

. January 10, 2005, upon the following persons:

Bradley P. Halloran Sheldon A. Zabel

Chief Hearing Officer ~ Mary A. Mullin

I1l. Pollution Control Bd. Andrew N. Sawula
JRTC, Suite 11-500 Schiff Hardin LLP
100 West Randolph Street 6600 Sears Tower
Chicago, IL 60601 Chicago, IL 60606
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Paula Becker Wheeler
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