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BEFORETHE ILLINOIS POLLUTION CONTROLBOARDCLERK’S OFFICE

MIDWESTGENERATION EME, LLC

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY

STATE OF IL[JNOIS
PoHution Control Board
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(Trade Secret Appeal)
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NOTICE OF FILING

• To: Bradley P. Halloran
Chief Hearing Officer
Ill. Pollution Control Ed.
JRTC, Suite 11-500

• 100 West Randolph Street
Chicago, IL 60601

Sheldon A. Zabel
Mary A. Mullin
Andrew N. Sawula
Schiff Hardin LLP
6600 Sears Tower
Chicago, IL 60606

PLEASE TAKE NOTICE that on the
10

th1 of January, 2005, I filed
with the Clerk of the Illinois Pollution Control Board,
Respondent’s Response to Petitioner’s Motion to Strike
Clarification of IEPA’s Trade Secret Determination, a copy of
which is attached hereto and hereby served upon you.

Dated: January 10, 2005

PEOPLE OF THE STATE OF ILLINOIS,

LISA MADIGAN,
Attorney General of the State of Illinois,

/~?J
By: ,.‘ k&J~-~A?~~

~ BECkER WHEELER

Assistant Attorney General
Environmental Bureau
188 W. Randolph St.
Chicago, IL 60601
(312) 814-1511

- 20th Fl.

Petitioner,

vs-

JAN 1 1 2005
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• • REC~V~~
• BEFORE THE ILLINOIS POLLUTION CONTROL BOAIRDCLERK’SOFFICE

• • • •

Midwest Generation EME, LLC • )
• • Petitioner ) PCB 04-185 STATE OF ILUNOIS

• ) Trade Secret ~Dn Control Board
V. )

)
Illinois Environmental Protection Agency, )

Respondent )
RESPONSETO MIDWEST GENERATION’S MOTION TO STRIKE THE

CLARIFICATION OF THE JEPA’s TRADE SECRET DETERMINATION

Preliminary Statement

RespondentIllinois EnvironmentalProtectionAgency(“LEPA”) respectfully

submitsthisResponseto theMotion to StriketheClarificationoftheIEPA’s Trade

•SecretDetermination,pursuantto 35 Jil. Adm. Code101.500. The IEPA submittedthe

ClarificationofTradeSecretDeterminationasrequiredbytheIllinois PollutionControl

Board’s (“Board”) OrderdatedNovember4, 2004. The Board’sOrderstatedthatthe

Clarificationwasto be filed on orbeforeNovember30, 2004. The Clarificationwas

filed on November30, 2004asrequired. Prior to filing theClarification,Midwest

Generation(“Midwest”) faxedandmailedto theJEPAdirectly,on November22, 2004,

throughits attorneys,aSupplementalStatementofJustification,attachedheretoas

Exhibit A. No copywasprovidedto theAttorneyGeneral’sOffice. Although sent

beforeNovember30, 2004,theRespondentdid not considerthis Supplementaldocument

astheBoardOrderrequiredit to clarify its decisionfrom March10, 2004,notconsider

newjustificationsfrom Midwest.

Response

MidwestGeneration’sMotion to StriketheClarificationmakesthreedistinct

arguments.The first argumentis thattheentireclarificationshouldbe strickenbecauseit
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wasnot writtenby theEPA. The affidavit ofChristopherPressnail,attachedheretoas

ExhibitB, will verify that theClarificationwas,in fact,draftedby theJEPA. It was

signedby an AssistantAttorneyGeneralbecausetheoriginal documentsignedby Mr.

PressnalloftheIEPA, couldnotbe faxedto theAttorneyGeneral’sOffice, dueto

equipmentmalfunction. Instead,it wassentelectronically,printedandsignedby an

AssistantAttorneyGeneralfor Mr. Pressnall,athis request. It wasfiled by theAttorney.

General’sOffice with theBoard, with copiesdeliveredto thePetitionerin theordinary

courseofclientlegalrepresentation.

Secondly,MidwestGenerationstatesthat certainportionsoftheClarification

shouldbe strickenbecausetheyconsistofirrelevantstatementsbetweentheIEPAand

Midwest Generation,concerningpossibleconversationspriorto theMarch10, 2004trade

secretdeterminationby theEPA. After furtherreview,theEPAacknowledgesthat

thesespecificdiscussionsoccurredaftertheMarch10, 2004,IEPAtradesecret

determination.While theEPA agreesthatthetimingofthesestatementsis irrelevant,

thestatementsarenot,in thattheyconsistof discussionsconcerningMidwest’sfailureto

• demonstratethattheirallegedtradesecretinformationis notpublicly available.

Midwest’sthird argumentstatesthattheEPAhasexceededits authorityand

creatednewgroundsfor denyingtradesecretprotectionto informationsubmittedby

Midwest. Midwestis specificallyconcernedwith datacontainedin whatMidwestlabels

its “GenerationChart”. SuchinformationincludestheNet GenerationRate,theNet Heat

Rate,andtheAverageCoalHeatContent.The EPAclarifiedthat theinformation

containedin theGenerationChartis emissionsdataandthereforemustbe availableto the
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public.Section130.110of 35 ill. Adm. Code130.110,entitled“Articles Containing

EmissionData” states,in part,asfollows:

a) All emissiondatareportedto orotherwiseobtainedby theillinois
EnvironmentalProtectionAgency,theBoardorDNR in connectionwith
anyexamination,inspectionorproceedingundertheAct shallbe available
to thepublic...

This sectionspecificallyexcludesemissiondatafrom thebeingaffordedtradesecret

protection.Although theEPA didnotmentionemissiondataspecificallywith regardto

theGenerationChartdatain its originalMarch10, 2004determination,it wasimplicit in

its decision. SincetheBoardOrderdatedNovember4, 2004atp. 30,31 directedthe

EPA to specifywhich groundsapplyandwhy, theIEPA Clarificationdidjust that. It

madeit explicit andunambiguousthattheEPA considered,inter alia, the information

• containedin theGenerationChartemissiondataandgaveits reasoningfor that

characterization.The Boardhasnow givenMidwesttheopportunityto respondto this

Clarification. Its response,ofcourse,can articulateanyrationaleasto why it believes

theinformationdoesnot constituteemissiondata.

The datacontainedin the GenerationChartclearlyfalls underthedefinition of

emissiondata,andmustbe availableto thepublic, asstatedin theClarification. The

questionofwhetherornot Midwest (or eventheEPA) considersit atradesecretisnot

gennanewhenit mustbereleasedpursuantto Section130.110,35 Ill. Adm. Code

130.110,andtheCleanAir Act. This is not anewgroundfor denyingtradesecret

protection. It isaclarificationoftheprior determination,informing Midwestthatthis

informationis consideredemissiondataandtherefore,mustbe availableto thepublic.

Furthermore,SubpartB oftheBoard’s tradesecretregulations(“Proceduresfor

IdentifyingArticles thatRepresentTradeSecrets”)articulatesthestandardsfor state
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agencytradesecretdeterminations.Specifically,Section130.208 (“Standardsfor State

AgencyDetermination”),35 Ill. Adm. Code130,instructs theJEPAto affordtradesecret

protectionto clainiedinformationif thearticlehasnotbecomeamatterofpublic

knowledgeandthearticlehascompetitivevalue. Section130.210 (“StateAgency

ActionsFollowingaNegativeDetermination”),35 Ill. Adm. 130.210,states:

• a) If theStateagencydeterminesthatan article,oranypageorportion
• thereof,doesnotmeetthestandards,specifiedin Section130.208(a)(1)or

(2) of this Subpart,the Stateagencymustdenytheclaim for tradesecret
• protectionfor thearticleorpageorportionthereof,andmustgivewritten

noticeofthedeterminationto theownerofthearticleandanyrequester
pursuantto subsection(b) ofthis Section.

TheBoarddoesnotrequiretheEPAto statewhetherinformationconstitutesemission

datawhenevaluatingandrespondingto a statementofjustification,as,by definition, it

mustbeavailableto thepublic.

• • • Conclusion

For theforegoingreasons,EPArespectfullyrequeststhatMidwestGeneration’s

Motion to StriketheEPA’sClarificationofTradeSecretDeterminationbe denied.

Dated: Chicago,Illinois •

January10, 2005 •

•Respectfullysubmitted,

LISA MADIGAN, Attorney Generalof the
Stateofillinois
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MATTHEW DUNN, Chief, Environmental
Enforcement!
AsbestosLitigation Division

BY:~ ~
PaulaBeck~erWheeler
AssistantAttorney General
188 WestRandolphStreet,Suite2001
Chicago,Illinois 60601
312-814-1511
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~•SCHFFHARDINLLP
A lJni~d1J~bUI~P~mwr~hTpInckdineFr ~lo~t C~ipoiiUon~ t 312.255.550

f 312.2584600
~vw.5chiffhardin~om

Mary A. Mufliu
(312) 258-5657
Email: nimuUin@~chifth~rdiu.com

November22 2004

VIA PAXM4D ILS~MAIL

ChrisPressnall
Assistant Counsel
Illinof a~nvironnientalProtectionAgency
1021 North GrandAve.East

• P.O. Box 19276
Springfield, IL 62794.9276

Re: M~dw~atGeneration
• SuppIem~ntaIStatementofJustification

bearMr. Pressnall:

I amwriting to supplementMidwest GenerationEME, LLC’s (“Midwest Generation’s”)January
23, 2004 Statement ofJustiLicationof its tradesecretclainla relating to informationoriginally submitted
to the United States&~vironmenta1ProtectionA.~ency(“USE~A”)fri response to a Clean Air Act § 114
InformationRequest(‘~tnformationRequest”). MidwestGenerationprovideda duplicatecopy of this
informationto the illinois EnvironmentalProtectionAgency(“IEPA”) at thesuggesfionofUSEPk By
this letter, Midwest Generation provides EEPA with additional information supportingits trade secret
cla~n~

MidwestGenerationhasidentified as trade secret twochartscompiledto respondto theUSEPA’s
§114 information request. The first chart,on pagesMWG000024— MC3G000056, containsthemonthly
and annualrossand net (1) generation,(2) heatrate,and (3) averagecoal heatcontentat eachunit
(hereafterreferred to as the ‘1OenerationChart”). The secondchart, on pages MWG0000S8 —

MWG0Q006~Icontainsinformation describingthe capitalprojects.undertakenat eachstationandthe
dollarsexpendedfor eachproject (hereafterreferredto as the “Project Cha4”). Bothofthesechartsare
compilationsofdataarid thereforeconstitutetradesecrets.

Midwest Generation spentover eight monthsand considerableexpensecompiling the Project
Chart in orderto respond to theInformationRequestNumerousengineeringandaccounling employees
at eachofthegeneratingstations were involved in gathering, assessingand describingthe information
conlBine4in the ProjectCh~rLInformationin thechartdescribes everycapital projectover$100,000.00
undertakenateach of Midwest Generation’scoal-firedunits, identifiesthe work order nuniber for the
project, identifies the date the project was undertaken or will be undertaken,and states thecostof the
project. The ?rojeot Chartwas compiledsolelyto respondto theUSEPA~sinformation request and, as
set forth in Midwest Generation’soriginal Statementof Justification, its confidentiality has been ‘I
~H~co r W.&sHINa’roN I N~wYO~~ Li~x~~ei~ I ATLAN~ DU5UN
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maintained.This information,compiledin this format, only c~dsthin thesubmittalsmadeto tJSEPA and
copied to ]E?L While a few of the projects,approximately5%, arementionedin publicly available
permits,mostare not. No informationregarding the cost or the timingofanyoftheprojectsIs available
to thepublic. Thus3contraryto theconclusiontheIEPAmayhave reached,this informationand certainly
thiscompilationisnot publicly available.

Disclosing the ProjectChart will harm Midwest Generation’scompetitiveposition. This
comprehensivelist of capitalprojectsgivescompetitomaninsid&s view to the maintenancehistory of
eachunit, revealingthereliability and futuremaintenanceneedsof theindividual units. ~yreviewinga
~xnit’sniaintenancehistory,acompetitor can determine themaintenanceneeds associated with a specific
unit enabling the competitorto estimatethe unit’s future availability andto predictfuture maintenance
outages.Theability to predictfuturemaintenanceoutagesallows a competitorto takeadvantageofthese
facts toplanits ownunitdispatchingand pricing. If acompetitorcanpredictwhenaunitwill be down, it
can predictwhen the electrIcity will be in shortersupply. In the current highly competitiveindependent
power producers market, this information is highly sensitive. lurther, becauseknowing a unit’s
reliability reflectsits profitability, this i~also valuableinformationfor investors, and lending institutions.

TheProjectChartrevealsbowmuchMidwestGenerationpaid for certainmaintenanceprojectsas
well aspollutionconfrol equipment;competitors,aswell asihtm-e suppliers,canusethis informationto
negotiatemorefavorablepricingfor themselves, thereby increasingMidwestGeneration’scosts, reducing
its profit margins arid adverselyimpacting its competitiveness. If vendorsareawareofthe past pricing
for similar servicesandequipment.MidwestGenerationwill be at a competitivedisadvantage,compared
to electricgeneratorsfor whichtheinformationisunavailable,whennegotiatingfuturecontracts.

Similarly, theGenerationChartisa compilation. It containsmonthly andannualnetgeneration3averagecoalheatcontentandnetheatrate for eachofMidwest Generation’s coal-fired units. Midwest
Generationcompiledthis information onto theGenerationChartsolely for thepurposeof responding to
the tJSEPA’s§114 request. As set forth in Midwest Generation’sStatementof Justification,Midwest
Generationdoesnot makethis infonnationavailableto thepublic. Midwest Generationdoessubmit
thfbnnationregardIng monthly net generation and coal heatcontent as reqjiired to the Departmentof
Energy(“DOE”). TheDOE, however, doesnot maintain this informationin a.simplechart format rather,
theDOE maintainspiecesof this informationin numerouscoded spreadsheetson the DOE.wcbsite~The
information is deeply embedded,difficult to accessandin numerouslocationsrequiring the pursuit of
multiple1inl~.Sophisticatedtechnicalandsubstantivelcnowledgewo~nldbenecessaryto-even-artemptta
replicatethis data. If acompetitorcouldobtain thenetgenerationand coalheatcontentinformation on
this chart, whichwas compiledsolely to comply with a USEPAinformation reques;simply by filing a
POI.A requestratherthanpiecing it together from varioushaMto obtain sources,competitorswouldgain
animproperwindfall. WorthingtonCompressorsv. Caslte,662F.2d45 (U.S. App DC 1981). Monthly
netheat rate is not available on the DOE website. ForthopurposeoftheInformationRequest,Midwest.
Generation calculated each unit’smonthlynetheat rate front the coal consumption data, coal beatcontent
dataandgenerationdata. Theresultsofthis calculation arenotpublicly available nor determinablefrom
publicly avaihtblesources.
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Disclosing information on the GenerationChartwill harmMidwest Generation’scompetitive
position~ The unit’s heatrate representsthe unit’s e~ciency,a signi~.cantindicator of a unit’s
profitability.. Midwest Generation’scompetitiveposft~onismeasuredby its ability to sellelectricity1mm
its lowest cost units; disclosingthis ixzfoirnation p~,ibliclywould allow competitorsto undercut Midwest
Generation’s pricingregime.

Regardlessofwhetherthe individualpiecesof informationin the ProjectChartandGeneration
Chartaretiadesecretsindependently, thecompilationof theinformation is a trade secretUnderflhlnois
law,a tradesecretincludesa compilation that

(1) is sufi~cientlysecretto deriveeconomicvalue,actualor
potentiaI~not from being generallyknown to other personswho can
obtaipeconomicvaluefront its disclosureor use; and

(2) is the subject of efforts that are reasonable under~
circumstancesto maintain its secrecy or confidentiality.

7651I~CS1065/2(d). Theeffort ofcompiling useftil informationis,ofitself entitledto protectionevenif
the inforrualion is otherwisegenerallyknown. ~C_v~Altech,765 F.Supp. 1310, 1321 (ND 111. 1990)
Underflhinoislaw, tradesecretsmayexistin combinationofamnuberofelementsof infonnation,-evenif
eachdiscreteelementmay be found in thepublic domain. ~lisenv. Motorola. btc., 963 F.Supp. 664
(ND 111. 1997.)

In its March 10, 2004 denial, IBPA deniedtradesecretprotectionto theProjectChartbecause
Midwest Generation failedto demonstratethe informationdoesnot constitute“emissionsdata”. Given
that theProjectChart ismerely a listingofcapitalprojectsatthegeneratingstations,suchademonstration
seemsunnecessary.Further,theregulations do notrequire suchademonstrationat theoutset. ~ 35111.
Mm. Code130.203.Regardless,MidwestGenerationherebyprovidessuchademonstration.

Puthuantto the regulationspromulgatedundertheEnvironmentalProtectionAct, emissionsdata
shall be available to the public. 35111. Adm. Code 130.110(a). This regulation definesthe term
“emissionsdata”as:

The identity, amoun1~frequency.concen~ation,or othercharacteristics
(relatedto airquality) ofany contaminantthat
A) hasbeenemittedfroman emissionunit;
B) Resultsfrom anyenufasionby theemissionunit;
C) Under an applicablestandardor limitation, the emissionunit,

wa~authorizedtoemit;or
I)) Is a combination of any of tho items described in subsection

(b)(1XA), (13),or (C) ofthisSeetion~

35 Ill. Adm. Code130.110(b). Accordingly, “emissionsdata” is information about con__r4!~~t3.None
ofthej formation c~~tainedin theProjectChartContains information aboutcontaminailts. The Project
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Chart merely describes capital projects undexta1~n at the stations, it containsno information about
pollutants,

Although IEPA’s position is still unclear,in proceedingsbeforethe Illinois Pollution Control
Board. it seemstobe takingtheposition that“emissionsdata” is any informationreievantto determining
how much a paiticularfacility is “authorized to emit”. Ratherthanrelying on there~u1atoiydefinition
promulgatedunderthe illinois badesecretstatutes,IEPA hasrelied uponthefollowing federaldefinition
of “emissionsdata”;

Information necessaryto determinethe identity, amount, frequency,
concentrationor othercharacteristics(to the extent related to air quality)
of the emissionswhic1~,under an applicable stafidatdor lirriitatio; the
sottine wasauthorizedto emit (including,to theextentnecessaryfor such
purposes,adescriptionofthemannerorrateofoperationofthe source).

40 CFR. 2.301(a)(2)(i)(~).But e~cciunderthis deThuftion, ‘~emissionsdata” is the datanecessaryto
determinetheidentity, amount,frequency.concentrationor othercharacteristicsofa source’semissions.
The ~e~ulationsays“under an applicable standard,”it doesnot say “to determinewhatthe applicable
standardis.” The regulation presumesknowledge of the applicablestandard;“emissionsdata” is the
information used to determine compliancewith the standard— with the authorization not the
information usedto determine what the standardor authorizationis. Evenif the Project Chartcould
somehowaid in detemthiing“what tho facility is authorized to emit,” that is determiningwhat regulatorj
limits may apply, but is not, itself, “emissionsdata.” Midwest C~enorationhas submittedall “emissions
data” as required by its air permits,thesesubmittalsareavailable to thepublic.

Evenif the ProjectChartcanbeproperlyconsidered“emissionsdata,”thetradesecretprovisions
ofthe EnvironmentalProtectionAct only excludeft~omprotection “emission data reported to or otherwise
obtained by the Agency,the Board or theDepartmentin connectionwith anyexamination,inspection or
proceedingunderthis Act,” 415TLCS~/7(c).TheProject Chart wasneitherreportedto IEPA nor was it
obtainedin a precedingunderthe Act; rather,IBPA was provided a copy of the ProjectChartafter
Midwest Generationsubmittedthedocumentin responseto theUSEPA’s investigationunder the federal
CleanAir Ant. Accordingly, evenif theProject Chartcansomehowbe considered“emissionsdata,” the
tradesecretprovisionsof the Enviro nientalProtectionAct do no~excludethe ProjectChartfromvada
secretprotection.

In accordancewith 35 Iii. Mm. Code 130.200et seq.~due Statementof ~ustiflcationand, this
supplementhereto only concernwhetherthe Project Chart and( GenerationChart are trade sec~ots.
Midwest Generation alsoconsidersthis information confidentiald~taprotectedfrom disc1osi~eunder the
confidentialdataprorvisiorisofthe EnvfronrnentalProtectionAct a~Ldthe Ill jnois Preedemof Information
Act. 415ILCS 5/7(a)(iv) and 5 ILCS 140/7 (g).



sat ~at z —‘... — — — ——

S SCHIFFHARDINLLP
ChrisPressnall
November22,2004
l’age5

Thankyou for yourattentionto thismatter.

Sincerely1

Maty Mullin

ec~ DeboraliGolden

TOTAL P.~7



ILLINOIS POLLUTION CONTROL BOARD

MIDWEST GENERATION EME, LLC ).

)
Petitioner, )

)
)
) PCBO4-185

v. )
) (Trade SecretAppeal)
)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent.

AFFIDAVIT OF CHRISTOPHER R. PRESSNALL

I, ChristopherR. Pressnall,,beingduly sworn, testify to the following factsofwhich I am

personallyaware:

1. I am an attorneywith the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”). I represented,andcontinue to represent,the Illinois EPA in regards to Midwest

GenerationEME, LLC’s (“Midwest Gen”) trade secretclaims pertaining to information

submitted to the Illinois EPA pursuantto aUnited StatesEnvironmentalProtectionAgency§ 114

requestfor information.

2. I assistedin drafting,and signed,theillinois EPA’s trade secretdetermination that

is at issuein the instantmatter.

3. onNovember4, 2004,the illinois Pollution Control Board ordered the Illinois

EPA to file aclarificationofits tradesecretdetermination.I, with theassistanceofotherIllinois

EPAstaff, draftedtheIllinois EPA’s clarifiedtradesecretdetermination.



4. On November30, 2004,at approximately 4:15 p.m., I attemptedto senda

facsimileof the final signedversionofthe document to Assistant Attorney GeneralPaula

Wheelerfor filing. The facsimilemachinein theDivision ofLegal Counselwasnot in service. I

then attempted to sendthe facsimileviaan alternativemachine,however,thefacsimilewould

not sendpromptly. Thus, to meet the filing deadline, I sentthe final document to Assistant

Attorney GeneralPaulaWheelervia electronic mail andbestowedsignature authority to same.

5. The Illinois Attorney General’s Office did not draft the clarified trade secret

determination;ratherit simply filed the document on behalfofthe Illinois EPA giventhe

technicaldifficultiesexperiencedduringtransmissionof the final signeddocumentfrom

Springfield to Chicago.

ChristopherR. Pressnall

SUBSCRIBEDAND SWORNTO BEFOREME

this day of ~OAc~/ ~2c,o5~

NOTARY PUBLIC: ~B
BRENDA BOEHNER

:~NOTARY PUBLiC, STATE OF ILLiNOIS ~.

~MYC9MMISS,IJ,~



CERTIFICATE OF SERVICE

I, Paula Becker Wheeler, an Assistant Attorney General, assigned
to these proceedings, certify that I have served the attached
Respondent’s Motion for Extension of Time, by U.S. Mail on
January 10, 2005, upon the following persons:

Bradley P. Halloran
Chief Hearing Officer
Ill. Pollution Control Ed.
JRTC, Suite 11-500
100 West Randolph Street
bhicago, IL 60601

Sheldon A. Zabel
Mary A. Mullin
Andrew N. Sawula
Schiff Hardin LLP
6600 Sears Tower
Chicago, IL 60606

~‘~- ~
Paula Becker Wheeler
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