
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

PEOPLEOF THE STATEOF ILLiNOIS, ) APR 25 2005
Complainant, ) STATE OF ILLINOIS

) PCB96-98 Pollution Controlboard

• v. ) Enforcement
)
)

SKOKIE VALLEY ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually and as )
ownerand PresidentofSkokieValley Asphalt )
Co., Inc.,andRICHARD J.FREDERICK, )
individually andasownerand VicePresidentof )
Skokie ValleyAsphaltCo., Inc., )

Respondents )

RESPONDENTS’FIRST REOUEST FOR ADMISSION OF FACTS

REGARDING ATTORNEYS’ FEES, COSTS AND EXPENSES

TheRespondents,SKOKIE VALLEY ASPHALT, CO., INC., EDWIN L. FREDERICK,

JR.,individually andasownerandPresidentof SkokieValleyAsphaltCo., Inc., andRICHARD J.

FREDERICK,individually andasownerandVicePresidentofSkokieValleyAsphaltCo., Inc.,by

andthroughtheirattorney,David S. O’Neill, pursuantto Illinois SupremeCourt Rule213, herein

respectfully,serveuponComplainantthefollowingrequestfor admissionoffacts,theresponses

to which are to be deliveredby May 25, 2005, to theoffices of David S. O’Neill, 5487 N.

MilwaukeeAvenue,Chicago,Illinois 60630-1249.

INSTRUCTIONS

1. If a claim ofprivilegeis allegedwith respectto any requestfor admissionandthe

Complainantrefusesto answerbasedon theclaim ofprivilege, theComplainantis

instructedto providea statementsignedby anattorneyrepresentingtheComplainant

settingforth:

a. thenatureoftheclaim ofprivilege

b. thestatute,rule ordecisionwhich is claimedto giverise to theclaim of

privilege;
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c. all factsrelieduponin supportoftheclaimofprivilege;

d. an identificationofall documentsrelatedto theclaim ofprivilege.

DEFINITIONS

The following definitions are to be usedin interpretingand respondingto this request

regardlessofwhetherthedefinition occursbeforeof aftertheuseofthetermdefined:

Eachrequesthereinmustbeinterpretedandrespondedto in light-of-the1ollowingdefinitions

regardlessof whetherthedefinitionoccursbeforeof aftertheuseoftheterm:

A. “Respondents”meansthepartiesidentifiedasRespondentsin thetitle-ofthisrequest.

B. “State” meansthePlaintiff, Peopleof theStateof Illinois and includeseachof its
departments,agencies,agents,servants,employeesandexperts.

C. “Identify” meansfully stateandenumerate:

1. As to person:statethefull name,title, relationto thepersonto which this
requestis directedandthebusinessaddressofsuchperson;

2. As to document:statetheparticulardocument(e.g.study, letter,map,etc.as
detailedbelow),itsdate,title, author,addressee,publisherandanyotherbasis
for identificationof suchrecord. Also, statethe personor body having
chargeof the document,the addressand room numberwhere such is
physicallylocated,theparticularfile containingsuchdocumentandanyother
informationwhichwould facilitatea searchfor suchrecord;and

3. As to actionorreason:stateeachactiontaken,thenameofthepers&ntaking
suchactionand/ormaking thedetermination,thedate,time andlocation of
said action and/ordeterminationand the detailednatureof that act and
identify all witnessestheretoandRelatedDocuments.

D. “In thepossessionof’ meansin thephysicalpossessionof,orunderorsubjectto the
controloforavailableto asamatterofright, thepersonorbodynamedoranyperson
orbody subjectto thecontrolordirectionof suchpersonor body in regardto the
recordor item named.

E. “Relatedto, Relatingto, Concerning,Pertainingto, Relevantto,orRegarding”means
consistof, refer to, reflect or be in anyway logically, factually or conceptually
connectedwith thematterdiscusseddirectly or indirectly.

F. “Document” meansall copiesof all writtenor graphicmatterof every kind and
description,howeverproducedorreproduced,whetherrelating to facts,opinion,
event,recollectionor intention,whetherdraftor a final, original orareproduction
including, but not limited to: canceledchecks,ledgers,audits,diaries,calendars,
photographs,notes, outlines,requisitions,reports, summaries,invoices,witness
statements,bills of lading, orders, receipts,bank records, laboratory analysis,
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computations,models(whethercomputergeneratedorotherwise),letters,statements,
correspondence,memorandaof telephoneor personal conversationsor other
communications,memorandaof intra or inter office communications,bulletins,
electronicallystoredinformation including, without limitation, such information
whichconstitutesacompletefile, aportionoffile andwithoutexception,anyother
computeror retrievabledata(whetherencoded,taped,or codedelectrostatically,
electromagneticallyorotherwise);andany otherDocumentsfunctionallysimilar to

• theforegoing,howeverdescribedin thepossession,custodyorcontrol oftheParty
to whichthisrequestis directed.

G. If arequestrelatesto reports,studiesor like Documents,therequestshallincludeall
drafts,outlines,computations,notes,workpaperand otherinformationutilized or
necessaryto preparethereport,studyor like document.

H. “Communication” meansall inquiries, discussions,conversations,negotiations,
agreements,understandings,meetings, telephoneconversations,letters, notes,
telegrams,andall otherformsof oral or writtenintercourse.

“And, or,and/or”meansand,aswell asor,shallbe construedeitherdisjunctivelyor
conjunctively,asnecessaryto bring within thescopeofthis requestedinformation
and/orDocumentswhichmight otherwisebe construedto be outsideits scope.

J. “Plural/Gender”asusedherein,meansanyuseofthesingularshallincludetheplural
andthesingular. As usedherein,any wordconnotingthe masculineor feminine
gendershallincludethemasculine,feminineandthenon-gender,andtheuseofthe
non-gendershall includeboth themasculineandthefeminine.

K. “Non-Disclosure” meanswith respectto information which is withheld or not
disclosedasrequestedpursuanthereto,dueto aclaimofprivilegeornon-disclosure,
astatementshall beprovidedby counselsettingforth asto eachsuchwithholdingor
non-disclosure:

1. A brief descriptionof the natureand subjectmatterand the reasonfor
withholdingornon-disclosureofthe information;and

2. Thestatute,rule, decisionor otherbasiswhich is claimedto giverise to the
privilege,or anyotherjustificationfor thenon-disclosureorwithholding of
therequestedinformation.

L. “SubjectMatterofthisCase”meansin anymannerconceptuallyRelatedtoquestions
offactorlawin thiscaseregardlessofthepointin timeandwhethertheyareRelated
to a motion, complaint,answer,counterclaim,crossclaim,affirmative defensesor
otherpleadingswhetherin original oramendedform.

M. “Knowledge”meansinformationeitherfavorableor unfavorableto theposition of
thePersonat whomthis requestis directed.

N. “Person” (“People”) includesnaturalpersons,partnershipsandgovernmentaland
private entities whether incorporatedor otherwise but does not include the
Respondents,its agents,employeesor experts.
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0. “Facility” meansanylandorstructuresatanytimeusedto conductanyoperationof
theRespondentswhichis RelatedtotheSubjectMatterofthisCaseandincludes,but
is not limited to, anyformerand/orcurrentplantasnecessaryto broadentherequest
andthescopeoftherequiredresponse.

P. “Board” shall meantheIllinois Pollution Control Board andincludeseachof its
departments,agencies,agents,servants,employeesandexperts..

Q. “Illinois AttorneyGeneral’sOffice” shallmeantheOfficeofthe Illinois Attorney
Generalandincludeseachofits departments,agencies,agents,servants,employees
andexperts..

R. “AttorneysClaimingFees”shallincludeall employeesoftheStatethatareclaiming
fees and cost matterand will include, but is not necessarilylimited to Bernard
MurphyandMitchell Cohen.

FACTS

FactNo.1
At all timesrelevantto therequestfor attorneys’fees,costandexpenses,attorneyMitchell Cohen
wasanassistantAttorneyGeneralemployedby theStateandtheIllinois AttorneyGeneral’sOffice.
Response:

FactNo.2
At all timesrelevantto therequestforattorneys’fees,costandexpenses,attorneyBernardMurphy
wasanassistantAttorneyGeneralemployedby theStateandtheIllinois AttorneyGeneral’sOffice.

Response:

FactNo.3
At all timesrelevantto therequestfor attorneys’fees,costandexpenses,attorneyJoel Sternstein
wasanassistantAttorneyGeneralemployedbytheStateandtheIllinois AttorneyGeneral’sOffice.

Response:

FactNo. 4:
TheAttorneysClaimingFeesarepaidfor theirservicesby theStateat a salaryasopposedto an
hourly rate.

Response:
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FactNo.5:
Taxpayers,including the Respondents,paytheAttorneysClaimingFeesthroughtheir taxesat a
non-hourlyratesalary.

Response:

FactNo. 6:
The Attorneys Claiming Feeshave, in fact, alreadydeterminedtheir pay rate through their
employmentrelationshipwith theState

Response: -

FactNo.7:
TheAttorneysClaimingFeeswerenotprecludedfromworking on othermattersasaresultoftheir
acceptanceofresponsibilitiesfor thismatter.

Response:

FactNo.8:
The AttorneyClaiming Feesare assignedto theEnvironmentalBureauof the Illinois Attorney
General’sOffice andasaresulthaveexperienceandexpertisein-the-fieldofIllinois environmental
law. andtheirsalaryreflectsthisexpertiseandexperience.

Response:

FactNo. 9:
TheAttorneysClaimingFeessalaryreflect the fact that theyareassignedto the Environmental
Bureauof theIllinois AttorneyGeneral’sOffice andtheirexperienceandexpertisein thefield of
Illinois environmentallaw.

Response:

FactNo. 10:
Thiscaseinvolveslegalissuesandprocedureswith whichthe-AttorneysClaimingFeesaresupposed
to haveexpertiseand experienceanddoesnot involve novel anddifficult issues.

Response:
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FactNo.11:
TheassignmentofattorneySternsteinto this case,atatimewhenhe hadlittle orno experienceand
expertisein environmentallitigation is anindicationofthefactthattheIllinois AttorneyGeneral’s
Office and the AttorneysClaimingFeesrecognizedthat the matterdid not involve a novel and
difficult issues.

Response:

FactNo. 12:
AttorneyCohenwaseitherco-counselor supervisingattorneyto Attorney Sternsteinduring all or
partof thetime in whichAttorneyCohenis claimingfees.

Response:

FactNo. 13:
Attorney Cohenknew that Attorney Sternsteinhad beenemployedby the Board in the period
immediatebeforebeingassignedto this matter.

Response:

FactNo. 14:
AttorneyCohenhadaduty to know andcomplywith theProceduralRulesoftheBoard.

Response:

FactNo. 15:
TheBoard’sProceduralRulesprohibitedAttorneySternsteinfromrepresentingapartyin thismatter
duringtheperiodin which feesarebeingclaimed.

Response:
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FactNo. 16:
Attorney Cohen knew or should have known that Attorney Sternsteinwas prohibited from
representingaparty in thiscase

Response:

FactNo. 17:
Duringdiscoveryin thismatter,theRespondentsspecifical’yaskedtheComplainantfor information
on the pastemploymenthistory of the AttorneysClaimingFeesand the Complainantfailed to
divulgethatAttorneySternsteinhadpreviouslybeenemployedby theBoardandhadbeeninvolved
in decisionsconcerningthiscase.

Response:

FactNo. 18:
During the period in which fees are being claimed,Attorney Sternsteinwas havingex-parte
communicationswith bothBoardmembersand Boardstaff.

Response:

FactNo. 19:
AttorneyCohenhadadutyto determineif AttorneyCohenwasineligibleto representapartyand
was otherwiseinvolved in unethicalconductin this matter,to preventAttorneySternsteinfrom
representingapartyin thismatterif aconflict exists,to maketheBoardandtheRespondentsofany
conflict andviolationofBoardProceduralRulesandto reportsuchconflicts,violationsandethical
breachedto theproperdisciplinaryboardsandto his supervisorsattheIllinois AttorneyGeneral’s
Office.

Response:

FactNo. 20:
AttorneyCohen’sfailure to properlyhandleandaddresstheconfiict-athethieal-breaehes-afattorney
Sternsteinrepresentanethicalbreachby AttorneyCohen.

Response:
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FactNo. 21:
TheAttorneysClaimingFeesneverpreparedabudgetfor theforrepresentingtheStatein this-matter
and no suchbudgetwassubmittedto theStateandapprovedby theStateorany otherclient.

Response:

FactNo. 22:
TheAttorneysClaimingFeesdid not maintaintime sheetsor logs of any kind to documentand
verify thehoursworkedon thismatter.

Response:

FactNo. 23:
The AttorneysClaiming Feesdid not submitperiodicinvoicesor requestfor paymentsto their
clientswith respectto thismatter.

Response:

FactNo. 24:
TheAttorneysClaimingFeesdid notdiscusstheirhourlybilling rateswith theStateorany other
clientin this matterorgainapprovalto bill atanyagreedto billing rateotherthanthesalarypaidto
theAttorneyClaimingFeesby theState.

Response:

FactNo. 25:
Throughoutthecourseofeffortsto negotiateandsettlethismatter,theAttorneysClaimingFeesdid
on morethan oneoccasionusethe fact that they couldcollect legal feescostsand expensesin
negotiationsandattemptedto usethis fact to increasetheamountof the final settlementamount
offer.

Response:
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FactNo. 26:
Throughoutthecourseofeffortstonegotiateandsettlethismatter,theAttorneysClaimingFeesdid
notand,in fact, refusedto offer the Respondentsany detailsof theamountof theattorneysfees,
costsandexpensesbeingclaimed.

Response:

FactNo. 27:
NoneoftheAttorneysClaimingFeeshaseverbeenpaidanhourlyrateashighasthe~hourlyratethey
arerequestingin this matter.

Response:

FactNo. 28:
TheAttorneysClaimingFeeshavenotcollectedanypaymentsfrom theStatebasedon thehourly
ratetheyareclaiming in requestfor legalfeesin this manner.

Response:

FactNo. 29:
TheAttorneysClaimingFeesdidnotconsultanyexpertorsiteanyauthority-in-fabricatingthehourly
feechargesin its determinationofattorneys’fees.

Response:

FactNo. 30:
TheAttorneysClaimingFeeshavenotcollectedanypaymentsfrom theStatebasedon thehourly
ratetheyareclaiming in requestfor legal feesin this manner.

Response:

FactNo. 31:
TheAttorneysClaimingFeesdid notpresentanyargumentfor attorneys’fees,costandexpensesat
thehearingon thismatterbeforetheBoardon October30 and 31,2003

Response:
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FactNo. 32:
In its Closing RebuttalArgumentand Reply Brief, the AttorneysClaiming Feesclaimedtotal
expensesof$5,574.84but failed to offer receiptsand otherdocumentationthatprovedthat these
chargeswereactuallyincurred.

Response:

FactNo.33: -

AttorneyCohenexecutedanaffidavit on April 13,2004 in whichheaffirmed thatStateof Illinois
incurred$5,574.84in costsin prosecutingthiscaseand submittedthis affidavit asevidenceof the
State’sclaim for expensesin this matter.

Response:

FactNo. 34:
AttorneyCohenexecutedanaffidavit on September16, 2004 in which he affirmedthat Stateof
Illinois incurred$3,482.84in costsin prosecutingthiscaseandsubmittedthisaffidavit asevidence
of theState’sclaim for expensesin thismatter.

Response:

FactNo. 35:
Theaffidavit filedby AttorneyCohenon April 13,2004containedfalseinformationandsupported
afalseclaim for recoveryof expenseseventhoughAttorneyCohenstatesin theaffidavit that the
informationin theAffidavit is “true andaccurate’andthathe has“reviewedthecotsincurred”.

Response:

FactNo.36:
The submissionof an affidavit with false information astestimonyand evidenceto the Board
constitutesperjuryonbehalfofAttorneyCohen,theIllinois AttorneyGeneral’sOfficeandtheState.

Response:
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FactNo. 37:
To date,noneoftheAttorneysClaimingFees,theIllinois AttorneyGeneral’sOffice or theState
havetakenanydisciplinaryactionorreviewprocedureswithrespecttoAttorneySternstein’sethical
breachin representinga clientattheBoardin violationoftheBoard’sProceduralRules,Attorney
Cohen’sEthicalbreachin supervisingorco-counselingthismatterwith AttorneySternsteinwhen
Attorney Cohenknew or shouldhaveknownthatAttorney Stemsteinwasviolating theBoard’s
ProceduralRulesor for AttorneyCohen’sperjury in executinga falseaffidavit and noneof the
partieshavereportedtheseactionsto appropriatedisciplinarycommissionsasrequired.

Response:

FactNo. 38:
Thecostofoff-sitecopyingincludedthecopyingofanumberofpagesanddocumentsthatwerenot
enteredinto evidenceandreferredto at hearing.

Response:

FactNo. 39:
Travel andlodgingexpensesincurredby AttorneyCohenandAttorneyMurphywerecostincurred
strictly atthediscretionof thoseattorneysandwerenotnecessaryfor theprosecutionof this case.

Response:

FactNo. 40:
TheAttorneysClaimingFeeseachsubmittedaffidavitto supportthehourstheybilled aslegalfees.

Response:

FactNo.41:
Noneof the summariesof hourspresentedby theAttorneysClaimingFeeswith their affidavits
representa recordofhoursthat werekeptatthetimetheworkwasperformed.

Response:

FactNo.42:
The summariesof hours presentedby the Attorneys Claiming Feeswith their affidavits were
preparedfor thepurposeof submittalwith theaffidavitsandthepetitionfor attorneys’fees.
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Response:

FactNo. 43:
The summariesof hourspresentedby the Attorneys Claiming Feeswith the affidavits and the
petitionfor attorneys’feeshavenotandwill notbepresentedto theAttorneysClaimingFees’clients
for actUalpayment.

David S. O’Neill

,a~x~On behalfo~theRes~et1dents

April 25, 2005

DavidS. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773)792-1333
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CERTIFICATEOF SERVICE

I, theundersigned,certify thatI haveservedtheattachedRESPONDENTS’FIRST
REQUESTFORADMISSION OF FACTSREGARDiNGATTORNEYS’ FEES,COSTS
AND EXPENSESby handdelivery on April 25,2005,uponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
Illinois AttorneyGeneral’sOffice -

188 W. Randolph,20thFloor
Chicago,IL 60601

/ Djx~S.O~ill

NOTARY SEAL
~ ,

SUBSCRIBEDAND SWORNTO ME this ~)

dayof ~ ,20 d~(

fl1~1
0 aiy u NOTARY PU~L~- STA1~CF(UNOIS

MYcC~SSIONE~~EtGMI~7



REC~1VEDCLERK’S OFFICE

APR 252005
BEFORE THE ILLINOIS POLLUTION CONTROLBOAl~ATEOF ILLINOIS

Pollution ControlBoard

PEOPLEOF THE STATE OF ILLiNOIS, )
Complainant, )

• ) PCB96-98
)

v. ) Enforcement
)
)

SKOKIE VALLEY ASPHALT, CO.,INC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerandPresidentofSkokieValleyAsphalt )
Co., Inc., andRICHARD J. FREDERICK, )
individually andasownerandVice Presidentof )
SkokieValley AsphaltCo., Inc., )

Respondent )

NOTICEOF FILING

PLEASETAKE NOTICE thatI havetodayfiled with theOffice oftheClerk ofthePollution
ControlBoardtheRESPONDENTS’FIRST REQUESTFORADMISSION OF FACTS
REGARDINGATTORNEYS’ FEES,COSTSAND EXPENSES,a copyofwhich is hereby
serveduponyou. .- - -

4./i ••~-~~•~“

DavjKS.O~e1Tl

April 25, 2005

David S. O’Neill, AttorneyatLaw
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
(773)792-1333


