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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

IN THE MATTER OF: )
)

PETITIONOF JO’LYN CORPORATION )
andFALCON WASTEAND RECYCLING)
for an ADJUSTEDSTANDARD from )
35 ILL. ADM. CODE-PART807 or, )
in thealternative,A FINDING OF )
INAPPLICABILITY. )

MOTION FOR LEAVE TO FILE INSTANTER RECOMMENDATION

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by oneof its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 fll. Adm. Code101.500,herebyrequeststhat the Illinois Pollution

ControlBoard(“Board”) granttheIllinois EPA leaveto file instanterits Recofrimendationto the

Petitioners’petition. In supportof this motion, theIllinois EPAstatesasfollows:

1. ThePetitionersfiled apetition for adjustedstandardwith theBoard on April 21,

2004. On May20, 2004, theBoardenteredan orderrequiringthePetitionersto file anamended

petition, addressingcertain deficienciesidentified by the Board. The order also requiredthe

Illinois EPA to file its recommendationto the amendedpetitionwithin 30 daysofthe filing of

the amendedpetition. Section 104.416(a)of the Board’sproceduralrules (35 Ill. Adm. Code

104.416(a))generallyallows the Illinois EPA 45 daysfrom the filing of an adjustedstandard

petition to file its recommendation,unless otherwiseorderedby the Board or the Hearing

Officer.

2. On July 8, 2004, the Petitionersfiled an amendedpetition with the Board. On

July 14, 2004, the Petitionersfiled a supplementto the amendedpetition. The Illinois EPA

believesthat, pursuantto Section104.416(a) of the Board’sproceduralrules and the May 20,
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2004Boardorder,the Illinois EPAhas30 daysfrom thefiling ofthe supplementto theamended

petitionto file its recommendation.For reasonsexplainedin its motion, the Illinois EPA then

filed amotionfor extensionoftime to file its recommendationon orbeforeAugust 18, 2004.

3. Dueto a heavycaseload, theundersignedattorneywasnot ableto completethe

preparationoftherecommendationuntil August20, 2004,thedateofthis motion.

4. The Illinois EPA regretsthe delay in the submissionof its recommendation,but

notesthatnohearinghasbeensetin this matterandthat this submissionstill falls within thetime

otherwiseallowedfor filing pursuantto Section104.416(a)oftheBoard’sproceduralrules.

5. TheIllinois EPAhasinformedcounselfor thePetitionersofthismotion.

WHEREFORE, for the reasonsstatedabove, the Illinois EPA hereby respectfully

requeststhattheBoardgranttheIllinois EPAleaveto file instanterits Recomthendation.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

Joh~iJ.Kim -

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel -

1021NorthGrandAvenueEast
P.O.Box19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:August20, 2004

This filing submittedon recycledpaper.
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

IN THE MATTER OF: )
)

PETITIONOF JO’LYN CORPORATION )
andFALCON WASTE AND RECYCLING)
for an ADJUSTEDSTANDARD from )
35 ILL. ADM. CODE-PART 807 or, )
in thealternative,A FINDING OF )
INAPPLICABILITY. )

RECOMMENDATION TO PETITION FOR ADJUSTED STANDARD

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Illinois EPA”), by oneof

its attorneys,John J. Kim, Assistant Counseland SpecialAssistant Attorney General,and,

pursuant to 35 Ill. Adm. Code 104.416, hereby submits a recommendationto the Illinois

Pollution Control Board (“Board”) in responseto thepetition for adjustedstandard(“petition”)

filed by Jo’LynCorporationand FalconWasteandRecycling(“Petitioners”). In supportofthis

recommendation,the Illinois EPA statesasfollows:

I. INTRODUCTION

The Petitionersare seekingan adjustedstandardor, in the alternative,a finding of

inapplicability related to requestthat a determinationbe made that certain raw material

(granulatebituminousshinglematerial,or “GBSM”) usedin their productionprocessis not a

“waste.” If theBoarddoesnot agreewith thePetitioners’positionthat thematerialin questionis

not a waste, thenthe Petitionersseekan adjustedstandardfrom portionsof the Board’swaste

regulations.

The Petitionershavefiled a petition, amendedpetition and supplementto the amended

petition. Thosedocumentscombinedform thebasisfor the Petitioners’request.In theamended

petition,thePetitionersidentify thespecific provisionsfrom theBoard’sregulationsfrom which
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they seekan adjustedstandard. The Petitionersstatethat they seekan adjustedstandardfrom

certain definitions found in Section 807.104 of the Board’s regulations(35 Ill. Adm. Code

807.104),aswell as from certaindefinitions in Section810.103 (35 Ill. Adm. Code810.103))

Amendedpetition,pp. 2-3. -

To obtaina positiveruling from theBoard, thePetitionersmustsatisfactorilyaddressall

factors set forth in Section 104.406 of the Board’sproceduralregulations(35 111. Adm. Code

104.406)as well as in Section28.1(c) of the Act (415 ILCS 5/28.1(c)). For reasonsset out

below, theIllinois EPA recommendsthatthePetitioners’requestbedenied.

II; RELEVANT CASELAW

ThePetitionerscite to a numberof different casesin supportof theircontentionthat a

finding of inapplicability or, in the alternative,an adjustedstandardis warranted. In their

petition,the Petitionersaddressthecaseof AlternateFuels,Inc. v. Illinois EPA, 337 Ill. App. 3d

857, 786 N.E.2d1063 (5th Dist. 2003)(“AFT”). ThePetitionersarguethat thecourt’s holdingin

________________________________________ n

The Illinois EPA notes that included among the definitions in Section 807.104 that are the subjectof the
Petitioners’requestare thoseof “solid waste” and “waste.” Thosedefmitionsaretaken, verbatim, from stati.itory
definitions found in Sections3.470 and 3.535 of the EnvironmentalProtectionAct (“Act”) (415 ILCS 5/3.470,
3.535), respectively.Althoughthe Boardhasin thepastconsideredmattersthatinvolve thequestionof whetherthe
material under review is a waste, in this specific instancethe Petitionersare seekingdirect regulatory relief
(providedby anadjustedstandard)from whatis clearly identified asa statutorydefinition. Thus,a verypersuasive
argumentcouldbe madethatas to theportionof therequestthat would involve relief from the definitions of “solid
waste” and“waste” in Section807.104,therequestis inappropriatesinceanadjustedstandardcannotbe grantedto
relieve a statutoryobligationor standard.Also, thePetitionersareseekinganadjustedstandardfrom the definition
of “solid waste” as found in Section 810.103of the Board’s regulations. That definition provides,in part, that
considerationof whethera materialis a wasteincludesa review of Section721 of the Board’sregulations. The
Petitionersarguethat Section721.102is not applicableto the presentrequest. Petition,pp. 6-7. However,given
that one of the definitions that is the subjectof the requestfor adjustedstandardincludes an incorporationof
regulationsfound in Part 721, theBoardshouldat the very leastgive someconsiderationto thoseprovisions. In
particular, the Illinois EPA draws the Board’s attention to Section 721.102(e)(2)(A) (35 111. Adm. Code
721.102(e)(2)(A)),whichprovidesthatmaterialsthataresolid wastes(evenif recycled)if thematerialsareusedina
mannerto produceproductsthatare appliedto the land. Here,the Petitionersproposeto accepta certainmaterial
for processing(“recycling” per their argument)and then use as an asphaltreplacementor enhancer. This use
obviouslycontemplatesapplicationof theproductto land. Therefore,consideringthat Section721.102(e)(2)(A)of
the Board’sregulationsis partof Part721,andPart721 is directly referencedin a definitionfromwhich anadjusted
standardis sought, the Boardmay take that provisioninto considerationwhen weighingthe Petitioners’ request.
Doing sofurthersupportstheIllinois EPA’s positionthatthePetitioners’requestshouldbe deniedsincethematerial
is a waste.

2



AFT is consistentwith theirposition;namely,that GBSM is not awastebasedon the Petitioners’

proposeduseand processingofthe material. However,AFT is easilydistinguishablefor several

reasons.

In AFT, the appellatecourt was reviewing a scenarioin which an intermediateparty

(AlternateFuels,Inc., or “AFT”) wasacceptingtriple-rinsedplasticcontainersand’processingthe

plastic for lateruseby a separateutility in the utility’s energyproductionactivities. As partof

the court’s review, an analysisof the definition of the statutory definition of “waste” was

undertaken.Thecourtdecidedthat, in thatparticularinstanceandbaseduponthefactspresented

there,thematerialsdeliveredto AFT for recyclinginto alternatefuels arenot discarded,arenot

waste,and arenot subjectto permit and local siting procedures.A~J,337 Ill. App. 3d at 866,

786 N.E.2dat 1069-1070.

But a careful review of the court’s decisionyields that it is distinguishablefrom the

presentcase. First, the appellatecourt detailedfacts surroundingthe mannerin which AFT

would beacceptingtheplastic containersfor processing. Thosefacts includerequirementsthat

suppliersof the componentsto sign a contractasevidenceof their agreementto provide only

materialsfreeof nonconformingitems, and that suppliersmustperform a fuel analysison the

materialsto showthattheymeetspecificationsset forth in an operatingpermit issuedto the end-

userutility. API, 337 Ill. App. 3d at860, 786N.E.2dat 1065.

Comparethose requirementswith the proposal of the Petitionershere.- There is no

statementthattherewill beany level ofquality controlsimilar to the~EIfactpattern,otherthan

the Petitionersmaking the statementthat theyplan to pursueGBSM from multiple providers.

Amendedpetition, pp. 11-12. All that thePetitionersstateon this point is that thereareother

shinglemanufacturersin thestatewho arepotentialsourcesfor GBMS (otherthanIKO Chicago,
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with whom an apparentbusinessrelationshiphasbeenstruck) and that no contractswith any

othersourceshavebeenenteredinto.2 ThePetitionersalsostatethattheywould be limited to the

useof GBSM that meetsthedefinition containedin theadjustedstandard. Amendedpetition,p.

11, fn. 8. The definition of-GBSM asprovidedin the petition is that GBSM consistsof post-

productionmaterialgeneratedat the endofthemanufacturingof roofing shingles;suchastabs,

punchouts,andmiscoloredordamagedshingles.Petition,p. 2. Thatdefinitionby its termsdoes

notensureuniformity in contentorquality control. Also, contrastedwith theAFT facts,thereare

no standardshereset forth by permitorregulationthatwill beadheredto, merelythoseproposed

by thePetitioners.

Also, the Petitionersclaim that GBSM is uniform in composition. ]4. In their

supplementto theamendedpetition, thePetitionersprovideinformationasto ihepercentageof

ingredientsin IKO Chicago’sGBSM. Supplementto amendedpetition, p. 2. However,that

breakdownis representativeonly of11(0Chicago’sGBSM, anddoesnot provideanyguarantee

that GBSM that maybepurchasedfrom otherpotentialsourceswould be similar in percentage

(ormaterial,for thatmatter). Thus, for factualreasonsalone,theAFT opinion is distinguishable

in that it

Also, theAFT decisionwasbasedin largepart on theappellatecourt’s recognitionofthe

Board’sopinionin therelatedcasesofIllinois PowerCompanyv. Illinois EPA,PCB97-35,97-

36 (consolidated)(January23, 1997). TheAFT court twicecited favorablyto theBoard’sTilinois

2 ThePetitionersalso arguethat, consistentwith the Illinois EPA’s “solidwastedetermination”datedMay 18, 1993,

the Boardshouldfind that theGBSM is not a waste. TheIllinois EPA disputesthat argumentfor several reasons.
First andforemost,the letterwasissuednotto the Petitionersbut to IKO Chicago. Thereis nothingwithin the letter
that indicatesit was intendedto be transferable. In fact, the letter clearly statesthat anyuse of the material
inconsistentas describedin the letter subjectsthematerialto anyapplicableregulations. Sincethe letter qualifies
theuseof the GBSM to eitheron-site (i.e., at IKO Chicago’sfacility) or at theenduser’ssite, it is inapplicablefor
thePetitioners’purposessincetheir contemplateduseof GBSM doesnotmeeteitherof thosecriteria. Also, by the
Petitioners’ own admission,their proposedprocessinganduseof GBSM is not the sameas that specifiedby the
letter. Amendedpetition,p. 8. TheMay 1993 lettershouldthereforenotbe consideredby the Boardin thismatter.
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Power, the first time for the propositionthat the Boardfoundthat thealternatefuel producedby

API from the emptyplasticcontainerswasnot wastewithin the meaningof theAct. A~I,337

Ill. App. 3d at 860, 786 N.E.2dat 1065. Later, the AFI court relied on the Tllinois Powercaseto

bolsterAFT’s argumentthat thematerialdeliveredto API’s plant wasnot waste. ~ 337 Ill.

App. 3d at 866, 786N.E.2dat 1069.

In both thoseinstances,the reliance on Illinois Power is not applicableto thecasenow

underreviewby theBoard.3 The appellatecourt statedthat in Illinois Power theBoarddecided

that thealternatefuel producedby AFT wasnot waste. However,theruling issuedby theBoard

in Illinois Powershouldbekeptin its propercontext. In Illinois Power,theBoardconsideredthe

very narrow questionof whetherTllinois Power was a pollution control facility that would

requireIllinois Powerto obtain local siting approval. Illinois Power,p. 15. Asa part ofreaching

resolutionon that question,theBoarddecidedthatthe alternatefuel acceptedby Illinois Power

wasnot awaste. Id.

To reachthat decision,the Board looked to a numberof different casesand the facts

surroundingAFT and Illinois Power. Initially, the Board distinguisheda numberof previous

decisionsthatinvolved a reviewofwhetheramaterialwas“discarded”by notingthosethatpast

decisions(whereintheBoard foundthat the material in questionwasnot a waste)all involved

petitionersthatwerethe actualgeneratorsof thematerialin questionthat maintainedcontrolof

thematerial. Illinois Power,p. 12-13. TheBoard thendiscussedtheapplicabilityofonecasein

particular, In the matterof: Petition of Illinois Wood EnergyPartners,LP, For An Adjusted

StandardFrom 35 Ill. Adm. Code807 Or, In TheAlternative,A Finding Of Inapplicability,AS

94-1 (December1, 1994) (“IWEP”). In TWEP, the Board ruled on a petition for adjusted

~As the Petitionersnotedin their petition, the~ decisionhas beenacceptedby the Illinois SupremeCOurt for
review. Petition,p. 2. While it is impossibleto guesswhatresult will comeof that decision,it is at thevery least
possiblethat the appellatecourt’s decision,andrelianceon the Illinois Powercase,maybequestionedorreversed.

5



standardvery similar to the presentsituation. A petitionwas filed to obtain either an adjusted

standardfrom Part 807 or, in the alternative,a finding of inapplicability of that Part. The

petitionerwas Illinois Wood EnergyPartners,LP (“IWEP”), and it soughta favorableruling in

regardsto its proposalto acceptwoodmaterialsfrom different sourcesfor processingto produce

woodchipsthatwould-ultimatelybecome“producedwoodfuel.” IWEP, p. 3. Thus, IWEP was

the intermediary in the picture, acceptingmaterial from the generators,then processingthe

material for later saleto end-usersasfuel. Here, the Petitionersareproposingthe very same

situation—they would accept GBSM from the generators(e.g., IKO Chicago), then would

processtheGBSM to produceaproduct(EclipseDustControl) that would be sold to end-users.

Before IWEP would acceptthe materialfrom the generators,it had to meetall specificationsin

TWEP’s own wood fuel procedure. j~. Factuallythen, the presentsituation is on-pointwith

IWEP.

TheBoarddecidedin IWEP that thewoodmaterialbeingutilizedby IWEP wasa waste

for severalreasons.As opposedto othercasesdecidedby theBoardin which amaterialwasnot

foundto be “discarded”and thus a waste,the wood materialbeingutilized by TWEPwas not

generatedby IWEP. It wasacceptedfrom off-sitegenerators,thenfurtherrefinedto conformto

IWEP’s own specificationsof producedwood fuel. The wood materialwasnot immediately

usedor storedto beused,in thatit wasnota partofthegenerator’songoingprocess.TheBoard

concludedthatthewoodmaterialwasawaste. IWEP, p. 9.

The fact pattern in IWEP is almost identical to the facts here. The Petitionersare

acceptingGBSM from an off-site generator(or generators),and will processthe material to

conformto theirown (versuspermit orregulation-imposed)standards.ThePetitionersnotethat

GBSM maybestockpiledin amountsasmuchas5,000tons for severalmonthsduring thelull in
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the Petitioners’businesscycle. Amendedpetition, pp. 11-12. TheGBSM is thereforenot apart

of any ongoingprocess,since that term asusedby the Board only involved the generator’s

processes,and even if imputed to the Petitioners is not applicable since the Petitioners’

operationsarenot constantandcontinuous.

TheBoardin highlightedthis relianceon theintermediateinvolvementof’ a petitionerin

Illinois Power. There,theBoarddistinguishedearliercasesin which amaterialwasfoundnot to

be a wastesincethe petitionerseekingthat finding was the generatorof thewaste,whereasin

IWEP thematerialwasnot generatedby IWEP’s manufacturingprocess. Illinois Power,p. 13.

TheBoardstatedthatpastdecisionsthat amaterialwasnot a wastecenteredaroundthe fact that

the materialwas generatedby the companyusing the material and was part of its ongoing

process.Id. -

TheBoard thenwent on to concludethatthe alternatefuel product(i.e., not thematerial

beingacceptedby APT, but ratherthematerialbeingproducedandsoldto Illinois Powerby API)

was not a wastesince it was a “valuable energyproduct”that exhibitedno characteristicsof

beingdiscardedwhenutilized underconditionsof Illinois Power’sproposal. Illinois Power,p.

14. TheBoardthendistinguishedIWEP by notingthat Illinois Powerwasnotmanufacturingthe

alternatefuel necessitatingon-sitehandling and separatingof wastematerial to conform to the

specificationsof the alternatefuel. Id. The Board further notedthat Illinois Powerwasnot

transformingthecontainerson-site,but rathersimply receivingthealternatefuel afterit hadbeen

processed.Also, theBoardfoundthat Illinois PowerandAPI (operatingthenunderthenameof

“REI”) had sufficient control over the material to preclude an unknown contaminantfrom

enteringinto the alternatefuel. Illinois Power,p. 15. Thus theBoard concludedthe alternate

fuelwasnotawaste.
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That caseis wholly different from thepresentmatter. Here,thepetitioneris not an end-

userofthe Petitioners’product,but ratheris theintermediatepartythat acceptsoff-site generated

material for processingand later transfer/saleto the ultimate end-user. Also, the material in

questionhere is not the endproductafterintermediateprocessing(aswas the alternatefuel in

Illinois Power), but rather is the material acceptedfrom off-site generatorsfdr intermediate

processing(aswasthewoodmaterialin IWEP).

Therefore,the Illinois Power caseis clearly not applicablehere, but the IWEP caseis

applicable and controlling given that it is factually identical to the Petitioners’ situation.

Accordingly,any conclusiondrawn from, or relianceupon, theIllinois Powercaseby the~M~I

court is inapplicable to the presentsituation sincethe underlyingfacts in Illinois Power are

distinct from the factsathand. TheAPI courtnotedthat it foundno real distinctionbetweenthe

productat thetime it enteredAPI’s facility and theproductafterit left, becausethematerialis at

all timesdestinedto becomealternativefuel that is not discarded.AFT, 337 Ill. App. 3dat 866,

786N.E.2dat 1069.

That conclusioncannotbe arrived at here, sincethe factsrelied on by the court in .~j

(e.g.,thecontractualarrangementregardingcontentofmaterial,complianceofmaterialto permit

specifications,analysis performed on material by generatorsfor review and approval by

intermediateprocessor)havenot beendemonstratedhere. It is verypossiblethat hadtheBoard

in Illinois Powerbeenaskedto reviewthe questionof whetherthematerialbeingacceptedby

APT/RETwasawaste,it mayhavedecidedconsistentwith theTWEPcasethat thematerialwasa

wastebasedon the factualconsiderationsdescribedin theIllinois Powerdecision.Thatquestion

wasobviously not raisedand thus not addressed,but that fact aloneprecludesthe Petitioners

from citing favorably to eithertheIllinois PowerorAFI decisions. Consistentwith theanalysis
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and findings in IWEP, the Board should find that the GBSM describedby the Petitionersis a

waste.

III. SECTION 104.406FACTORS

For the reasonsmore fully set forth below, the Illinois EPA does not believe the

Petitionershavesatisfactorilyprovidedinformationrequiredby Section 104.406’ofthe Board’s

proceduralrules.

A. Section104.406(a)— Standard from which adjusted standard is sought

TheIllinois EPAhasalreadyraisedconcernsregardingthePetitioners’attemptto seekan -

adjustedstandardfrom a statutory definition and the consequenceof asking for an adjusted

standardfor aregulatorydefinitionthat incorporatesotherregulatorystandardsthatmustthusbe

considered.See,footnote1. ThoseargumentsandcommentsareincorporatecFhere.

B. Section104.406(b)— Regulation of generalapplicability

TheIllinois EPAdoesnot takeissuewith thePetitioners’commentson this topic.

C. Section 104.406(c)— Level of justification

TheIllinois-EPA doesnot takeissuewith thePetitioners’commentson this topic.

D. Section104.406(d)— Description ofPetitioners’ activities

The Illinois EPA finds that even with the additional information provided by the

Petitionerin the amendedpetitionandsupplementto theamendedpetition,certainquestionsstill

remain. For example,thepetitionerhasnot providedspecific informationregardingthe facility

in termsoflocationsof thestagingarea,measuringarea,andgrindingand storageareas.A site

map,equipmentlist andwritten operatingprocedurewould be advisable,aswould time frames

for storageprior to andaftergrinding. The Petitionersdid not clarify how thetwo different sites

identifiedin theamendedpetition (pages3-4) arebeingutilized. Regardingthetestresultsthat
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were describedin the amendedpetition (pages6-7), there is no information as to the exact

location of the test sections, the dates of application, the application rates, placement

specifications,ormethodusedto determinethatnoiseanddustwereeliminated.

The Petitionersdid not provideinformationexplainingquality controlprocedures(to the

extent theymay exist) that would ensurethe quality of the GBSM usedas feedstock, nordid

they explain whether any physical or chemical testing would be performedto ensurethe

consistencyof the material. Also, testing or measuringof the material asto placementand

compactionproceduresandresultswerenot provided.

The Petitionersdid not providea comparisonof theirproductto an appropriatematerial

now beingusedroutinely in road construction,including a comparisonof the ASTM or DOT

specificationsoftheproductto thePetitioners’productcharacteristics. -

The Petitionersdid not provide any evaluationsor test resultsas to contentof toxic

substancesin theEclipseDustControl (or in comparisonto suchsubstancesexistingin now-used

road material), including polynucleararomatichydrocarbonsin the Eclipse Dust Control and

impactonair emissionsatthegrindingorpavingsite. -

The Petitionersdid not provide any information that demonstratesuseof theirproduct

would nothaveanyadverseimpactto cattleat a feed lot or on meatproducedfrom suchcattle.

Theremaybe additionalhealthriskspresentfrom the useofthis materialon walkingor bicycle

pathsdueto inhalationofparticlesorvapors.

E. Section104.406(e)— Compliance alternatives

The Petitioners have identified certain costs associatedwith compliance with the

regulationsof generalapplicability, but have not provided the specific costscalled for in the

regulations(i.e., overallcapitalcostsaswell astheannualizedcapitalandoperatingcosts)..
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F. Section 104.406(f)— Proposedadjusted standard

The Illinois EPA reiteratesits argumentsand concernsover the Petitionersobtainingan

adjustedstandardfrom a regulationthat is taken, verbatim, from a statutorydefinition, asthat

would resultin the impropergrantingofrelief from astatutoryprovision.

G. Section104.406(g)— Impact on the environment

TheIllinois EPA hasraisedanumberofunansweredquestionsandconcernsin paragraph.

D. abovethatareincorporatedhere.

H. Section 104.406(h)— Justification

The Illinois EPA doesnot disputethe Petitioners’statementthat no level ofjustification

is specifiedfor this situation. However,the Illinois EPA doescontestthe Petitioners’statement

that the proposedadjustedstandardis justified by the GBSM processingfor reasonsset forth

above.

I. Section 104.406(i)— Consistencywith federal law

The Illinois EPA doesnot takeissuewith the Petitioners’ commenton this topic other

thanto againnote that adjustedstandardsarenot an acceptablemechanismfor obtainingrelief

from a statutoryprovision.

J. Section104.406(j)— Hearing

TheIllinois EPA doesnot takeissuewith thePetitioners’commenton this topic.

K. Section 104.406(k)— Supportingdocuments

TheIllinois EPA conteststherelevancyandapplicability oftheIllinois EPA’sMay 1993

letter. Also, the documentsrelatedto the receiptof a grant from DCEO is not relevantto the

matterunderreviewhereandthusshouldnotbe considered;thegrantwasnot awardedbasedon

anyofthefactorsthatwill guidetheBoard in resolvingthePetitioners’request.
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IV. SECTION 28.1(C)FACTORS

TheIllinois EPA doesnotbelievethat the Petitionershavesatisfactorilyaddressedall the

statutoryrequirementsimposedby Section28.1(c) ofthe EnvironmentalProtectibnAct (“Act”)

(415ILCS 5/28.1(c)).

A. Factors are different than thoserelied on by the Board

ThePetitionershavenot demonstratedthat the factorsbeforethem(andnow beforethe

Board) aresubstantiallydifferentoruniquefrom circumstancesbeforeanyotherentity that seeks

to processa wastematerial. That thePetitionersare claiming that their processis arecycling

operationis not relevant,sincetheregulationsfrom which theyseekanadju~tedstandardwere

promulgatedwith thepurposeandintentofapplicability with all provisionsoftheAct.

B. Existenceoffactors that justify an adjustedstandard

The Petitionershave not demonstratedany factors that exist to justify an adjusted

standard,other thana desireto avoid having to comply with otherwiseapplicableregulatory

provisions.

C. Adverse environmental or health effects

As notedabove,theIllinois EPA identifiednumerousexamplesofpotentialproblemsor

concernsthat mayrelateto adverseenvironmentalorhealtheffectsthat were not addressedor

resolvedby thePetitioners.
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D. Consistencywith federal law

The Illinois EPA doesnot take issuewith the Petitioners’commenton this topic other

than to againnote that adjustedstandardsarenot an acceptablemechanismfor obtainingrelief

from a statutoryprovision. -

WHEREFORE,- for the reasonsstated above, the Illinois EPA herebSr respectfully

requeststhat the Board deny the Petitioners’ request for an adjustedstandardor, in the

alternative,afindingof inapplicability.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

JohinJ(Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral . . L
Division ofLegalCounsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD) - - .

Dated:August20,2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on August 20, 2004, I servedtrue

and correct copies of a MOTION FOR LEAVE TO FILE INSTANTER and

RECOMMENDATION, by- placing true and correct copies in properly sealedand addressed

envelopesand by depositingsaid sealedenvelopesin a U.S. mail drop box iocatedwithin

Springfield, Illinois, with sufficient First ClassMail postageaffixed thereto,uponthefollowing

namedpersons:

DorothyM. Gunn,Clerk BradleyP. Halloran,HearingOfficer
fllinois Pollution ControlBoard illinois PollutionControl Board
JamesR. ThompsonCenter JamesR. ThompsonCenter
100WestRandolphStreet 100 WestRandolphStreet
Suite11-500 Suite11-500
Chicago,IL 60601 Chicago,IL 60601

ElizabethS. Harvey
Swanson,Martin & Bell
OneIBM Plaza,Suite3300
330North WabashAvenue
Chicago,IL 60611

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

J~iTh
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


