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CERTIFICATE OF SERVICE

I, the undersigned, certify that I have served the attached Response to Sierra Club’s
Motion for Intervention, by U.S. Mail, upon the following persons:

Dorothy Gunn, Clerk

Bradley P. Halloran, Hearing Officer
_ Illinois Pollution Control Board

100 West Randolph

Suite 11-500

Chicago, Illinois 60601

Lisa Madigan, Attorney General of the State of Illinois
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Ann Alexander, Assistant Attorney General and Environmental Counsel
Paula Becker Wheeler, Assistant Attorney General

188 West Randolph Street, Suite 2000 '

Chicago, Illinois 60601

Robert A. Messina, General Counsel

- Illinois Environmental Regulatory Group
3150 Roland Avenue
Springfield, IL 62703

Keith Harley
Chicago Legal Clinic

205 W. Monroe, 4th Floor
Chicago, Illinois 60606

Dated: Chicago, Illinois
August 17, 2004
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MIDWEST GENERATION EME, LLC
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ECEIVED
CLERK'S OFFICE
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
| UG 17 2004
Midwest Generation EME, LLC, . STATE OF ILLINOIS

Pollution Control Boara
Case No. PCB 04-216

Petitioner
V.
Illinois Environmental Protection Agency,

Respondent.

RESPONSE TO SIERRA CLUB'S MOTION FOR INTERVENTION

Pursuant to 35 Ill. Adm. Code 101.402, Midwest Generation EME, LLC “(““Mi.dwest
Generation”) respectfully submits this Response to Sierra Club’s Motion for Intervention
(“MET”).

1. On January 30, 2004, Commonwealth} Edison Company (“ComEd”) submitted
final responses to a Clean Air Act § 114 Information Request issued by the United States
Environmental Protection Agency (“U.S. EPA”). At U.S. EPA’s suggestion, ComEd submitted a
- courtesy copy of the final responses and attachments to the Illinois Environmen’_fal Protection
Agency (“IEPA”). |

2. Included in ComEd’s final response were excerpts from a continuing property
record (“CPR”) relating to six coal-fired generating stations formerly owned by ComEd and
currently owned by Midwest Generation (the “Stations”). Midwest Generation purchased the
Stations in December 1999. Pursuant to the Asset Sale Agreement between ComEd and Edison
Mission Energy, Midwest Generation’s parent, ComEd provided Midwest Generation a copy of

the portions of the CPR that relate to the Stations.




3. ComkEd conspicuously marked information on the CPR as “Confidential Business
Information.”

4, On February 26, 2004, IEPA requested that ComEd submit aA Statement of
Justification for ComEd’s trade secret claims. Midwest Generation was informed of this request
and submitted an independent Statement of Justification on March 11, 2004.

5. On April 29, 2004, Midwest Generaﬁon received a letter from IEPA, dated April
23, 2004, granting in part and denying in part Midwest Generation’s trade secret claims as to the
information on the CPR.

6. On June 3, 2004, Midwest Generation filed this action, requesting that the Illinois
Pollution Control Board (the “Board) review IEPA’s denial of trade secret protection to the
information in the CPR that ComEd submitted to IEPA.

7. On August 3, 2004, Sierra Club filed the MFI “on the basis that the final order of
the IPCB may adversely affect and materially pfejudice its interests.” Pursuant to 35 Ill. Adm.
Code 101.402(d)(2) and (3), the Illinois Pollution Control Board (the “Board”) “may permit”
Sierra Club to intervene if Sierra Club may be “materially prejudiced absenf intervention” or
“adversely affected by a final Board order.” Sierra Club failed to establish that it would be
materially prejudiced absent intervention or adversely affected by a final Board order.

8. Midwest Generation obtained a copy of the MFI from the Board’s website;
however Midwest Generation has not yet been served with, or at least has yet to receive,; é copy
of the MFIL. Nonetheless, in the interest of moving this proceeding forward, Midwest Generation

is filing this Response to Sierra Club’s MFI.
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9. Before explaining why the Board should conclude that Sierra Club failed to.
establish that it would be materially prejudiced or adversely affected, Midwest Generation would

like to correct factual errors in the MFI.

(a) In Paragraph 4, Sierra Club states that ComEd is the Petitioner in this

proceeding. ComEd, in fact, is not a party to this proceeding and, thus, is not the Petitioner;

rather, Midwest Generation is the Petitioner.

(b) In Paragraph 4, Sierra Club states that ComEd owned and operated nine
coal-generated power plants. Regardless of how many plants ComEd may have owned or
operated in the past, only documents related to six Illinois coal-fired generating stations are at

issue in this proceeding.

10.  In Paragraph 15(a) of the MFI, Sierra Club asserts that denial of the MFI may
materially prejudice Sierra Club by preventing it “from making an adequate record of its
interests” if it “decides to appeal any adverse decision regarding the release of requested
records.” In Paragraph 18, Sierra Club states that its interest “involves creating a recofd of the
public’s interests in having access to information consistent with Illinois and federal law.”
While Sierra Club would like to make a record of its interests, Sierra Club, in fact, has no interest
in the issues that are currently before the Board. Midwest Generation’s Petition for Review is
based on a narrow question of whether IEPA correctly determined whether information
subrhitted to IEPA constitutes trade secret information. That determination requires a factual
analysis concerning the nature of the information submitted to the Board, and the manner in

which Midwest Generation has treated that information; the determination does not involve an
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analysis of Sierra Club’s or the general public’s interest, if any, in the information. Trade secret
information is protected from disclosure pursuant to 415 ILCS 5/7(a) and 5/7.1(a), and the
following sections of the Illinois Administrative Code: 2 I1l. Adm. Code 1828.401; 35 Ill. Adm.
Code 130. IEPA may not release trade secret information even if the public has an interest in
access to the information. Because the Board will not need to consider, and properly should not
consider, the public’s interest, if any, in this information during this proceeding, Sierra Club will
not be materially prejudiced if it cannot make a record of Sierra Club’s or the public’s interest in
this information.

11. In Paragraph 15(b) of the MFI, Sierra Clﬁb asserts that denial of the MFI may
materially prejudice the Sierra Club by “preventing it from adequately representing the interests
of its members and the public at large in having access to information compiled by the IEPA.”
As stated in Paragraph 10 of this Response, Sierra Club’s and the public’s interest in having
access to this information is not an issue that the Board will address to make a decision
concerning Midwest Generation’s Petition for Review. On the contrary, IEPA may not release
trade secret information even if Sierra Club or the public has an interest in access to the
information. Thus, Sierra Club will not be materially prejudiced if it cannot represent its
interests, the interests of it members or of the public at large in having access to the information.

12.  In Paragraph 15(c) of the MFI, Sierra Club asserts that denial of the MFI may
materially prejudice Sierra Club by preventing it and the public “from gaining a better
understanding of how the IEPA enforces laws and regulations related to air and water pollution
in keeping with the public’s right to educate itself on the environmental protection brocess.”

Sierra Club fails to explain, however, how intervening in the proceeding could assist Sierra Club
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in gaining a better understanding of how IEPA enforces laws and regulations relating to air and
water pollution. One can only surmise, because Sierra Club does not explain, that Sierra Club
believes it would gain this understanding by learning what type of information is afforded trade
secret protection. As Sierra Club admits in Paragraph 18 of the MFI, it is not attempting to gain
access to the disputed documents during this proceeding; thus, intervening in this proceeding will
not enable Sierra Club to learn more about the type of information IEPA affords trade secret
protection. Thus, Sierra Club will not be materially prejudiced absent intervention.

13. In Paragraph 15(d) of the MFI, Sierra Club asserts that denial of the MFI may
materially prejudice Sierra Club by preventing‘ it and the public “from gaining a weli—grounded
understanding of the compliance status of Midwest Generation and, in turn, -evaluating
opportunities for members of the public to participate in efforts to remedy any non-compliance.”
Presumably, Sierra Club would like to intervene to improve the chance that the Board will deny
Midwest Generation’s appeal of IEPA’s determination to release portions of the CPR to Sierra
Club. As explained in Paragraphs 10 and 11 of this Response, however, Sierra Club seeks to
intervene only to represent its and the public’s interest in the information, which, for the vreasons
stated in Paragraph 10 of this Response, is not relevant to, and should not even be admissible on,
the issue before the Board. Sierra Club’s intervention, therefore, will have no impact on the
Board’s decision in this proceeding, and will not further Sierra Club’s goal of gaining access to
this information. Thus, Sierra Club will not be méterially prejudiced absent intervention. |

14. In Paragraph 13 of the MFI, Sierra Club asserts that, “[b]ecause it has a pending
Freedom of Information Act request for the iﬁformation that is the subject of this proceeding, the

Sierra Club will be adversely affected if the Illinois Pollution Control Board prohibits releasing
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some or all of the information to it.” Sierra Club fails to establish, however, how it will be
adversely affected by a final Board order. Sierra Club has no legal right to these documents to
the extent that they contain Midwest Generation’s trade secret information. Midwest Generation,
through this proceeding, has asked the Board to determine whether the documents contain trade
secret information. If the Board determines that these documents contain trade secret
information, then Sierra Club has no legal interest in this information and cannot be adversely
affected by not receiving the documents. That Sierra Club may claim it is interested in these
documents, that the documents may even, in fact, contain information of interest to Sierra Club is
simply irrelevant to the question of whether IEPA can release the documents.

'15. Because Sierra Club failed to establish that it would be materially prejudiced
absent intervention or adversely affected by a final Board order, it has not asserted any grounds
on which the Board may permit its intervention. 35 Iil. Adm. Code 101.402.

16.  Even if the Board determines that Sierra Club has established grounds for
intervention pursuant to 35 Ill. Adm. Code 101.402(d), that section states that the Board “may
pérmit” the intervention, subject to Section 101.402(b). Pursuant to Section 101.402(b),
however, “the Board will consider ... whether intervention will undu.ly delay or materially
prejudice the proceeding or otherwise interfere with an orderly or efficient proceeding.”

17.  Sierra Club’s intervention would unduly delay, materially prejudice and otherwise
interfere with an orderly and efficient proceeding.

18.  Sierra Club admits that it has no interest in the issue that is before the Board. In
Paragraph 17 of the MFI, Sierra Club states, “For the parties already involved in this appeal, the

focus of the hearing is to determine whether ComEd’s records are protected from disclosure to
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the SIERRA CLUB because théy are trade secrets.” In Paragraph 18, Sierra Club asserts, “The
SIERRA CLUB’S focus in this hearing is altogether different and involves creating a record of
the public’s interests in having access to infofmation consistent with Illinois and federal law.”
Sierra Club goes on to state that it will not seek access, during this proceeding, to the information
that is the subject of the proceeding. Through Paragrapﬁs 17 and 18; Sierra Club attempts to
establish how its interest is not currently represented in the pfoceeding; Sierra Club ignores,
however, that its interest is not and need not be represented because it is irrelevant to the issue
before the Board. Sierra Club is correct that the current parties’ focus is to _d¢termine whether
certain documents are protected from disclosure because they contain trade secret information.
Sierra Club overlooks that the parties are focused on this issue because it is the only issue before
the Board. IEPA may not disclose Midwest Generation’s trade secrets to the pubﬁc without
Midwest Generation’s consent. vTrade secrets do not cease being trade secrets rﬁerely because
someone contends the public has an interest ih seeing them. On the contrary, demonstrating that
the public (especially Midwest Generation’s competitors and suppliers) has an interest in this
information would only strengthen Midwest Generation’s claims. Because Sierra Club has
indicated its desire to obtain these documents, it clearly has not filed a motion to intervene in
order to present extra evidence of the competitive value of this information.

19.  As Sierra Club admits, it seeks to intervene in order to pursue its own agenda. As
explained in Paragraph 18 of this Response, Sierra Club’s intervention would in no way assist -
‘the Board in determining whether the disputed documents contain trade secret information and,
therefore, may not be disclosed to the public. Sierra Club’s intervention, by definition, would

“unduly delay” the proceeding. By attempting to bring irrelevant issues and politics into this
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proceeding in a manner that is completely unrelated to the only issﬁe the Board is called upon to
decide, Sierra Club’s intervention would “materially prejudice” and “interfere” with an orderly
and efficient proceeding.

20.  Not only does Sierra Club seek to bring irrelevant issues and politics into this
proceeding, but it has also already demonstrated that it does not follow the Board’s rules and
regulations, and it has already prolonged and complicated this proceeding. For example, on July
20, 2004, Sierra Club filed a Motion for Leave to File Sierra Club’s Reply to Commonwealth
Edison’s Response to‘Sierra Club’s Motion for Intervention (the “July 20th Motion”); however,
at that time, Sierra Club had not yet filed a motion for intervention and, obviously, ComEd had

-filed no response. When filing its July 20th Motion, Sierra Club neglected to file an appearance
before the Board. On July 23, 2004, Midwest Generation filed an opposition to Sierra Club’s
July 20th Motion and, through a courtesy copy, alerted Sierra Club to its failure to file an
appearance before the Board. See Paragraph 4, Midwest Generation’s Opposition to Sierra
Club’s Motion for Leave to File Sierra Club’s Reply to Commonwealth Edison’s Response to
Sierra Club’s Motion for Intervention. Subsequently, Sierra Club filed this MFI and, in the
Notice of Filing, indicated that it was filing an appearance; however, Midwest Generation was
not served with, or has not received, an appearance from either of Sierra Club’s attorneys, and no
appearance is posted on the Board’s website. Adding even more confusion, Sierra Club’s Notice
of Filing the MFI captioned both PCB 04-216 and 04-215; however, the MFI only captioned
PCB 04-216, and Sierra Club previously filed a motion for intervention in PCB 04-215 on June

21, 2004. Sierra Club, thus, has already interfered with an orderly and efficient proceeding and,




if allowed to intervene, would continue to “materially prejudice” and “interfere” with an orderly
and efficient proceeding.

21. If the Board, nonetheless, determines to grant Sierra Club’s MFI, the Board
should ‘;limit the rights” of Sierra Club pursuant to 35 Ill. Adm. Code 101.402(e). For example,
the Board should ensure that Sierra Club would “not control any decision deadline.” Id. The
Board should bar Sierra Club from serving or reviewing discovery, interfogatories, and requests
to admit. The Board should bar Sierra Club from conducting, attending, or reviewing transcripts
of any depositions. Sierra Club should be bound by all Board and hearing officer orders issued
to date, and éhould not be allowed to raise any issues that were raised and decided, or might have
been raised, earlier in the proceeding. Moreover, the Board should ﬁot permit Sierra Club to
gain access to the disputed documents or the inforﬁation contained therein prior to the Board’s
final decision on trade secret protecfion issue. Release of this information to Sierra Club,'

whether written or verbal, permanent or temporary, would irreparably harm Midwest Generation.




WHEREFORE, Midwest Generation respectfully requests that the Illinois Pollution

Control Board enter its order denying Sierra Club’s motion to intervene and denying leave for its

attorneys to file their Appearances.

Respectfully submitted, |

MIDWEST GENERATION EME, LLC

Bw%ﬂé
Sheldon A. Zabel

Mary A. Mullin
Andrew N. Sawula

SCHIFF HARDIN LLP
6600 Sears Tower
Chicago, Illinois 60606
(312) 258-5540

Attorneys for
Midwest Generation EME, LLC

CH2\ 1135592.1
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HLLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 Nowt GranD Avenes East, PO Box 19276, SPRINGRIELD, IO H2794-9276, 217-782-3397
faais R Toomarson Ciniex, 100 Wise Ranioien, Suit 1 1-300, Crncaco, 1L 60601, 312-814-6020

Ros R, Blacogvicn, GOVIRNOR RinLE CIPRIANG, DIRFCTOR
Co e A?f g
217/782-5544 iy
217/782-9143(TDD) - PR

April 23, 2004

Andrew N. Sawula

Schiff Harden & Waite

6600 Sears Tower

Chicago, lllinois 60606-6360

Re: Midwest Generation EME, L.1..C.
Trade Secret Justification - Commonwealth Edison information

Dear Mr. Sawula:

The Illinois Environmental Protection Agency (“lilinois EPA”) is in receipt of Midwest
Generation EME, L.L.C.’s (“Midwest”) trade secret Statement of Justification dated March 11,
2004 and received by the THineis EPA on March 12, 2004. The Statement of Justification was
provided at the request of the Tllinois EPA and addresses information submitted by
Commonwealth Edison (“ComEd™) to the Illinois EPA in response to a United States
Fnvironmental Protection Agency (“"USEPA’™) request for information under §114 of the Clean
Air Act {“information request’”). This letter serves as the Illinois EPA’s response to Midwest’s

Statement of Justification.

Seven attachments marked “confidential business information™ were submitted by ComEd on
January 30, 2004, in response to the information request and supplement its September 11, 2003,
response. Attachments A through F are responsive to information request numbers 3 and 10 and
contain information from ComEd’s Continuing Property Record (“CPR”) for each of the six
coal-fired electric generating stations subject to the information request. Midwest Gen’s
Statement of Justification asserts that the CPR is confidential business information as such is of
competitive value to competitors and has been safeguarded by both ComEd and Midwest. The
Iilinois FPA is denying trade seeret protection to all information contained in Attachments A
through F (i.¢., the CPR) tesponsive to information request numbers 3 and 10 except the work
order numbers. Midwest and/or ComEd failed to adequately demonstrate that the information
has not been published, disseminated, or otherwise become a matter of general public knowledge '
and/or failed to demonstraie that the information has competitive value, Further, Midwest and/or
ComEd has failed to demonstrate that the information does not constitute emission data.

o
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Attachment G of ComEd’s response addresses information request number 4 and contains
information from the Generating Availability Data System (GADs). Generally, the GADs
identifies boiler and turbine related forced, maintenance and planned outages. Midwest’s
response failed to provide a justification addressing the GADs data thus the Illinois EPA 1s
denying trade secret protection to the information submitted by ComEd in response to
information request nurnber 4.

Midwest {or any requestor who is adversely affected by this determination) may petition the
lllinois Pollution Control Board {(“Board™) pursuant to 35 Ill. Adm. Code 103, Subparts A and B
to review the Illinois EPA’s final determination within 35 days after service of the determination.
Furthermore, Midwest (or any requestor who is adversely affected by a final determination of the
Board) may obtain judicial review from the appellate court by filing a petition for review
pursuant to Section 41 of the Illinois Environmental Protection Act [415 ILCS 5/41]. (35 il
Adm. Code 130.214)

Should Midwest or any requestor petition the Board or obtain judicial review from the appellate
court, the 1Hinois EPA will continue to protect all information for which trade secret protection
has been granted until it receives official notification of a final order by a reviewing body with
proper jurisdiction that reverses this determination and that is not subject to further appeal. (35
TH. Adm. Code 130.214)

The Illinois EPA will cease protecting all information not subject to trade secret protection as
discussed herein unless the Agency is served with notice of the filing of a petition for review of
its determination within 35 days after service of this notice of denial on Midwest and any

reguestor.

If you have any questions or concerns regarding this matter please do not hesitate to contact me.

Chris Pressnall

Assistant Counsel
Division of Legal Counsel

cc: Adam Quader, Sierra Club
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Andrew N. Sawula %
(312) 258-3577
Email: asawula@schiffhardin.com

March 11, 2004

VIA FEDERAL EXPRESS

"Chris Pressnall

Assistant Counsel :
Illinois Environmental Protection Agency
1021 North Grand Ave. East

P.O. Box 19276 -

Springfield, IL 62794-9276

RN

ST
By

R
-

Re: Midwest Generation EME,LLC .
FOIA Request from Sierra Club — Midwest Generation's Statement of- :
Justification S o -

~ Dear Mr. Presnall:

I am writing on behalf of Midwest Generation EME, LLC (“Midwest
Generation™) to provide a Statement of Justification for its claim of business confidentiality
concerning information (the “Confidential Information) that Commonwealth Edison (“ComEd™)
submitted in response to a request for information (the “Information Request Response”) from
the United States Environmental Protection Agency (“U.S. EPA”). . In this Statement of
Justification, as required by 35 Ill Admin. Code § 130.203, Midwest Generation describes the-
‘procedures it uses to safeguard the Confidential Information, explains the competitive value of
the Confidential Information and identifies the people to whom the Confidential Information has
been disclosed. I attach a certification by Fred McCluskey, on behalf of the Company, that upon
information and belief, the Confidential Information has not been published or disseminated, and
has not otherwise become a matter of general public knowledge. (See AttachmentA)

L Procedutés for S’afegua_i'dix’lg" Information (35 Il Admin. C_édé §130.203(a)): - -~

o Since Midwest Generation’s incorporation, Midwest Generation’s corporate
~ policies have required all employees to closely guard confidential and proprietary information.
 From its incorporation until January 5, 2000, Midwest Generation followed the policy of its
. parent, Edison Mission Energy (“EME”), which is attached to this letter'as: Attachment B (the
“EME Confidentiality Policy”). On January 5, 2000, Midwest Generation implemented its own -
policy, which is attached to this letter as Attachment C (the “Midwest Generation Confidentiality




Chris Pressnall
March 11, 2004
Page 2

Policy”). In accordance with these policies, confidential and proprietary information could only
be disclosed to Midwest Generation employees and outside contractors “who need to know the
information to carry out their duties.” The policies explain:how to identify confidential and
proprietary information, and. what steps employees are: required: to- take: to. safeguard the
information.. ' .' SRR

addztﬁmal: Conﬁdentxahty :

In Spring 2002, Midwesi:_ Generation 1mplcment :

program that is managed by Edison Tnternational (“EIX”Y); whiel
both Midwest Generation and EME. This program is known: by th

lte parent. carporation of.
acronym- ACF = Assess;:

Classify, Take Action; Currently both ACT and the Midw‘_e_s;..Gematiaﬁ;coﬁﬁ&enﬁaﬁg; Policy L 3

safeguard the Confidential Information from public disclos
each employee was required to attend. a training session
information he or she handles, (2) Classify that informatiornt as
* and (3) Take appropriate action, based on the informatitti’s
the policy and procedures of the ACT program is attachéd as A
confidential- information. may. be communicated: to- employe ]
ihformation: to perform their business- duties:” Confidential’ informati
communicated to non-employees: only: if “(1) the- persort: i
information to conduct its business with or for the company;.and
is executed by the persomn of entity or-if other. appropriate: steps;-

pam: mplemented'a ne

supplement ACT and the Midwest Gener:

IL. iscussion (fompgtlt_iv&*
 has been Disclosed (35 IIL A

dmin. Code §§ 130.203 (b), (@)}

% In its Information Réquest Response, ComEd submitted
-~ Continuing Property _Rcc'_cré@{r-'(f‘CPR-"’};ﬁfﬂ‘wh_ich-: ComEd: identified: __
Information.” Thése portions of the CPR pertain to several Midwest Generat 3
(namely, Crawford; Fisk; Will County, Joliet, Powerton and: ukega :
CPR serve dual functions: To ComEd; the CPR provides: informati

reporting, tax and regulatory purposes:: Moreover, the CPR:recordsmanysensmve aspects of * A

ComEd’s historical business practices. To Midwest Generation, the. CPR-is' the most .




Chris Pressnall -
March 11, 2004 =
Page 3

comprehensive source of information about the equipment installed at the fossil plants and the
dates of installation, and relates to the ongoing operation and maintenance of the plants. This
portion of the CPR possesses competitive value for Midwest Generation because, by looking at
the nature of the projects, competitors can accurately assess Midwest: Generation’s
environmental controb strategies and can assess whether. the projects will shift Midwest
Generation’s. cost position in the marketplace. Further, if this: information is released,
competitors may be able to predict the Company’s future maintenance:costs, giving other power
producers and utilities a competitive advantage. ' ' : s :

Pursuant to-the: Asset Sale Agreement between ComEd and. Edison- Mission

Energy as to Fossil Fuel Generating Assets, ComEd provided Midwest Generation a copy of the~ - i

portions of the CPR that relate to Midwest Generation’s stations. While ComEd retains a COpY,
as it is legally required to, it uses these portions of the CPR solely for financial reporting, tax and
regulatory purposes and is contractually bound not to use it to:- Midwest Generation’s competitivey: -
disadvantage:. Midwest Generation only recently received the CPR from ComEd and has never

provided it to any third party; Internally, key personnel in the following departments have access
to' pieces of information: from: this: portion of the CPR’ on dn as needed basist operations, .
operations engineering, accounting and finance. ' 7 R '

Thank-you for safeguarding the Confidential Information. _Please. feel. free to -
contact me if you have any questions:- cntia o, T

'Yery truly yours,

Andrew N. Sawula. T
ANS:dm - TR

" Byron Taylor: - .
. J ane Montgomegyf

CH\ 1093274.8
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Certification
1, Fred W. McCluskey, do state as follows:

1. I am the Vice President, Technical Services, for Midwest Generation EME, LLC (the |
“Company”) and I am authorized to execute this certification on behalf of the Company.

2. The Company is the owner of the information described in the Statement of Justification,
for which information the Company claims trade secret protection (the “Confidential

Information™).

3. Upon information and belief, the Conﬁdentla} Information has not been publlshcd or
disseminated, and has not otherwise become a matter of general public knowledge.

Dated: March 10, 2004

/%/r/i/@/

“fTed W. McCluskey, Vlc ident
}

CH2\ 10707051
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° gent By: Midwest Generatior 3125834008; =i«1e-04 12:48PM; Page 5/

d

Y

" Edlson Mission Energy

¢ “‘3'41 L

Dste Approved Corporste Pb"llcy Statement Number
02/1411987 - - 1000.013
Approved By CONFIDENTIAL AND PROPRIETARY Supersedes
fade 1000.013
T
e B Muller INFORMATION Dated
08/09/1990

EME s engaged in the independent power production industry, which is highiy
‘competitive. Accortingly, certain aspects of EME’s business operations are confidential
and proprietary and must be disclosed only 1o EME ‘employees who need to know the
information to carry out their dulies. .

in particular, access 1o confidential and proprietary information 1hat is not generally
known to EME's competitors and that concerns:

- EME's business strategy, develof:hi‘ent plans, finances, or operating procerures;

- the detailed structure or financing of EME's business deals; or

},'
'

- other EME information with actual or potential economic value
must be restricted 1o those EME employees with a need 10 know.

Before they gain access 10 confidential and proprietary information, EME -employees
must agree in writing not to misappropiiate or improperly disclose such information.
“githier-during or after their EME employment. Afler they gain access to confidential.
information, employees must take every reasonable step 10 keep it contidential. In.
"addilion, employees ate forbidden from disclosing to EME or otherwise
misappropriating any confidential, proprietary or trade secret information belongingto a
former employer.

Confidential and proprietary information may be contained in verbal communications,
employees' unwritien knowledge, iraditional written or printed maierials, or electronic
dalabases. Because so much confidential information is stored in them, EME ™~
employees should treat all computer files as confidential. No employee should ever
grant unauthorized access to a company computer, disclose hig or her password o
someorne other than an EME information technology employee, or compromise-any

computer security device.

Employees should refrain from copying any document or computer file labelled
sconfidential* unless the EME vice presidant responsible for the matters addressed in

the document or file approves the copying.
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Likewise, employees must gat approval from the responsible vice president betfore
sharirig confidential information with anyone cutside EME -- including suppliers,
~cusiomers, or pariners — or with any EME employee whose need 1o know the
information is not readily apparent.

Finally, employees should résoive any doubts about disclosing confidential or
proprietary information in favor of nondisclosure, and should refer the disclosure
question to either the responsible vice president or the legal depariment.

~ Edison Mission Energy reasrves the rigm snd reteine full
diserelion (6 revise, supplement or rescind this policy at sny time.

Rty 8 iy -
¥ IRt g v : P g

X MISSION ENERGY

An EDISON INTERNATIONAL™ Company

Office:  Americas ,
Sectlon:  Section 2: BUSINESS CONDUCT AND ETHICS *
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Midwest Generation EME, LLC

Date Approved Corporate Policy Statement [Number
101/05/2000 1000,013
|Appicved By CONFIDENTIAL AND PROPRIETARY Supersedes
5. R. Neison : INFORMATION Ipeted

Midwes! Generation is engaged in the
indeperident power production industry, which
is-highly competilive. Accordirigly, cernain
aspects. of Midwest Generation's business
“operations-are confidential and proprietary and
must be disclosed only to Midwest Gensration
employees who need 1o know the information
10 carry out-their dulies.

_Inpaniculas, access 1o confidential and
‘proprietary information 1hat is not generally
“known 1o Midwest Generation's competilors

and thal concerns;

.  Midwest Generation's business siralegy,
development plang, finances, or
operaling procedurss;

- the detailed structure or tinancing of
Midwest Generation's business deals; or ~

- _other Midwest Generalion information
with actual or potential economic value

-fﬂus:r be restricied to those Midwest
~Genetation employees with a need 1o know.

" Betors they gain access to confidential and
-~ proprietary information, Midwest Generation
-employees must agree in writing not to
misappropriate or improperly disclose such
_information either during or after their Midwest
Genéiation employment.  Afier they gain
access to confidential information, employees
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.must take every reasonable step to keep it
confidential, In addition, smployees are
forbidden from disclosing to Midwgst
Generation or otherwise mnsappmpnaimg any
confidential, proprietary or irade secrel
information belonging to a former employer.

Gonfidential and proprietary information may
be contained in verbal comrmunications,
employees' unwritien knowledge, traditional
written or printed materials, or electronic
dalabases. Because so much confidential
information i8 stored in them, Midwest
'Gerieration employees should treat &l - oo
computer files as confidential. No employee
should ever grant unauthorized accessloa -
company compuler, disclose his or her
password to someone other than a Midwest
Generalion . information technotogy employee,
or compromise any computer security device,

Employees should refrain from copying any
document or computer file labslied e
“confidential® unless the Midwest Generation

. -vice pree:idem responsible for the matters

" addressed in the document or file approves the

copying.

Likewise, employees must gel apprdval from
the responsible vice president before sharing
confidential information with anyone outside
Midwest Generation -- including suppliers,
customers, of pariners -~ or with any Midwesl
_Qeneration employee whose need 16 know the
information Is not readily apparemnt,

B

Finally, employees should resolve any doubis
gbout disclosing confidential or proprietary
information in favor of nondisclosure, end
should refer the disclosure question to the
reésponsible vice president.

Midwest Generstion EME, LLC reserves the right lo modity,
supplemert, fescind
or reviss-any provision of this poilcy »s /f deems necessary or
sppropriate
. in e -discretion exoept the erbliration: and smployment-at-wiil

Page 3
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‘iﬁ  MIDWEST
"GENERATION EME, LLC
E MED’SONMER\'M?GNM‘CWW :
Otiice: Chicago
- Gootion:  Section 2; BUSINESS CONDUCT AND ETHICS

Page 4/
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Information Management Web site hitps://myedison.net/cpi/policies/act/act.shiml

T

Information Management Answer Lines .1‘-—7800~249~5989 {U.S. only)
1-626-302-1787 (outside U.S.)

Specific company information Your manager or supetvisor
W by ta,,

UL
%

3

vt e e s i P - 4
) ':
Dear Fellow Employee: P

Information is one of our company’s most valuable assets — one that we all have a
responsibility to manage and protect. To help casry out our responsibility, we established
the Information Management Program.

The program’s policy and procedures are derailed in this brochure. 1 urge vou 1o read it
1o bearn how 1o ACT: .

Assess the information you handle,
Classify that information as public, intexnal, or confidential.
Take apptopriate action, based on the information’s classification.

I you have questions, contact one of the Answer Lines listed above.

Protecting information depends on all of us.

John E. Bryson -
Chairman, President and Chief Operating Officer

Edison International



What Is 1t?

Examples

Who May Have
Access?

- -w -
- -
. -

;Amatiﬂn that, if inappropriately disclosed, cou. _)Vidt an opportunity to gain an
unwarranted economic advantage over others of would have a significant adverse impact
on the company’s business, legal, financial, or competitive position, or on its shareholders
or employees. .

Confidential information includes all informaton acquired or generated by the
corporation that is protected by privacy laws, confidentiality agreements, and
legal privileges, including trade secrets.

o Information on development/acquisition activiry
e Strategic plans and information

® Plant availability and power marketing data

® Terms and structure of commercial contracts and financing agreements
L

Many employee records

Internally: Confidential information should be communicated only to Edisosi
International employees who need 10 know it to perform their business duties.

Externally: Confidential information may be communicated to a non-
employee only if the person or entity needs to know the information to conduct
its business with or for Edison International; and only if a non-disclosure
agreement is executed by the person or entity or if othes appropriate steps,
approved by the Law Depanument, are taken to ensure that confidentiality is
maintained.

Confidential Information continued on nexi page
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Conﬁdemig Information (continued)

How Can It Be
Communicaied?

How Can It Be
Protected?

How Should It
Be Stored?

Are There
Retention/
Destruction
Requirements?

w - - - - -

. ® Verbally o

* Paper copy
® Faxes: All sheets, including the cover sheet, must be labeled “confidential.”

® E-mail: Can be transmitted interpally and externally to qualified receivers. Encryption

and passwq{d Pro:ecuon are preferred.
* Transmitting Ey voite mail, cellular phone, or two-way radio is dxscouragcd

¢ label each page of a hard copy document “confidential.”
® Workstations must have securirty features w prcvcm unauthorized access when the

authorized user is absent.
® Electronic documents must have an on-screen notation identifying the mformat:on as

*confidential.”

X

All confidential information should be stored i a manner that prevents access by .
unsuthorized people who do not have a need 10 know.

Confidential '}‘n‘fo'r'r'natmh should be retained only for as long as needed for business,
legal, 1ax, audit, or archival purposes; hard copy confidential information should then be
shredded, and confidential information in electronic form should then be deleted. All
confidential customer information must be shredded when it is no longer ncedcd
Electronic confidential customer information, which is no longer needed, must be deleted
by erasing or otherwise modifying the personal information in the rccords 50 that itis

unreadable or indecipherable through any means.

L
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Wiheyin H7 ) informarion that is neither public nor confide.. f)

% Organization charts
Employee lists and internal telephone directories

# Activity reports

S % Training manuals and handbooks

' ¢ Procedure and policy statements

¢ Drafts of material that is intended for release to the public but is not final and
has not yet been releaséd-:

EVE, Internally: Internal information may be communicated to Edison
International ernployees.

. ‘ Externally: Internal information may be communicated 1o outside parties
j only if those parties need access 10 it 1o conduct business for or with Edison
International. '

* Verbally

& Paper copy
, ¢ Fax
' - E-mail

1

: DT R A —

Internal documents don't need to be marked “internal,” bur faxes should be marked
with a notice stating that the document is for internal use and, if received in-error, the
sender should be notified immediately. ' :

; Tuternal Information continued on nest page




Internal Information (continued)

How Should It
Be Storec?

Lve Thare
Retention/

- Destruction
Reguirements?

it

Internal dooyjpents

should be stored in a manner that reasonably prevents access by
ke 4
non-employees. -

A

¢ Paper copies of internal documents may be recycled or otherwise discarded as N

appropiiate,
¢ Electronic files should be delered.




What is It7?

‘Examples

Who May Have
Access?

How Can It Be
Communicated?

Lre Protective
Marks Needed?

How Should i
Be Stored?

- b4 w - - -

rmation that is created or received by the <o )on that was developed and
intended for public distsibution and that has been reieased 1o the public.

¢ Company brochures and marketing materials
¢ Edison International Annual Report and most SEC filings
(10-Ks and 10-Qs)
e Ldison News
¢ Press releases e
Caution T
Drafis and interim versions of documents intended 10 be made public, but
which have not yet been released, are NOT public information.

Anyone may have access to public information.

¢ Verbally
€ Paper copy
¢ E-mail
¢ Fax ‘

¢ There are no sestrictions on handling public information.

Ne.

There are no restrictions on storing public information.
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< 1, What are the three inifSrmation classifications g+ Plant a%;.}iry and power marketing data
«used by Edison International? e Strategic plans and information
" f All information in the company falls into one of * Information on development/acquisition
ithree classifications: confidential, internal, or '~ activity
public. * Terms and structure of commercial contracis

and financing agreements

- . - - L] - - - ;
2. Who is responsible for classifying information?  Many employee records

w2 A’Thc employee who generates or initially receives
L the information is responsible for classifying it.

~ 6. Am 1 required 1o lzbel every page of every

> Ldocument with its appropriate classification?

# 3, actually “owns™ the Information? . g .
= 3. Who Y J, No. Only confidential information must have

= f Al information {_ha( an employee generates of Fuits classification clearly labeled on each page.
tacquires through the performance of his or her

business duties is the property of Edison
International. It does not belong to any

individual, department, or business unit;
it belongs to the corporation.

* 1. The policy states that fax transmission of
Zconfidential information is permitted as long as the
sender takes steps to ensure that the confidential

What are those steps?

CONFIDENTIAL INFORMATION ISSUES | There are many steps you can take to ensure

ithat a confidential fax goes only to the intended
recipient and its confidentiality is protected, The
steps you take will depend on the circumstances
surrounding its sending, the recipient, and the

_ sensitiviry of the confidential information

involved. Here are some general examples
and guidelines:

» Abways send the fax to a particular individual,

## 4. What is considered confidential information?
e Confidential informarion is that which, if - -
iinappropriately disclosed, could provide an
opportuairy 10 gain an unwarranied economic
advantage over others or would have a significant

impact on our business, legal, financial or
competitive position, or on our sharehalders of

employees. o not to a general location, address, or
Confidential information includes all ' company.

information acquired or generated by the + Always double-check the accuracy of fax

corporation that s protected by its privacy laws, transminal numbers before scnding, and

confidentiality agreements, and legal privilcges, carefully enter the number on the machine.

ingluding rade secrets. "« Always use 2 fax cover sheet and clearly mark
~ B, What are some examples of confidential the cover sheet “confidential.”
tinformation? ' * Ahvays note on your fax cover sheet that the

attached information is intended only for the

FAQs continued on next page

Frequently Asked Questions

information will reach only the intended recipient.
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FAQS (continued)

indicated recipicnt, and must be delivered
promptly 1o that individual. k is also a good
idea 1o request that if the fax is received by
someorie else, that the sender be contacred
and the inadvertently rcceiveq\f:a‘x and any
copies be returned by mail. (In'that casey your
fax cover sheet should also include the
sender’s mailiﬁg address and a conract phone
nurnber.) '

Where the receiving end of the fax is 2 busy
location and the information to be sent is
particularly sensitive, one seasonable approach is to
contact the recipient ahead of time 1o ensure that
he or she can immediately pick up the fax as soon
as it is sent, and contact the sender to confirm its
receipt.

8. Can 1 e-mail confidential informatsemi

= § Confidential information may be transmitted
tby e-mail 10 a recipient inside and cutside of

the company. However, encryption and/or
password protection of such messages, if available,
is prefersed for both internal and external e-mail
transmittal, to help protect against. unauthorized
interception of confidential e-mail messages. Your
JT department can give you information about the
availability of encryption and password protection.
You should be aware, however, that even these
protections aten’t foolproof, and that there ase -
more secure methods than e-mail that may be
berer for transmitting highly sensitive information
under many circumstances.

% 8_ ] will be contracting with an ourside vendor for

a project in ous depariment. This project requires’
that the vendor have access 10 certaimconfidential
informatien in order 10 complete the work

D

identified in the contract. Does this policy prevent
me from disclosing that information?

. No. You may provide the vendor with the
\ ¥ \required confidential information so long as:

1) the vendor needs to know the specific
information in order to conduct his or her business
with Edison International, and '

2} the vendor signs a nondisclosure agreement
or takes other appropriate action, approved by thé '~
Law Department, 1o ensure that the information
remains confidential.

7 10. Can I use a ceflular phone 1o discuss
i confidential information with an. authorized

person?

i Use of a cellular phone to transmit confidential
Linformation is discouraged, because cellular
,, phone communications-can be intentionally or
unintentionally intercepted by outsiders.

INTERNAL INFORMATION ISSUES

ﬁﬁ. Whas is considered internal informarion?

Internal information is all information that
“\doesn’ fall into the public category and doesn®t -
fall into the confidential category. "

%, 42, What are some examples of internal -
information?

. L
Foe
-

L]

Organization charts

Employee lists and telephone directories
Activity reports

Training manuals and handbooks

Procedure and policy statements

Drafis of material that is intended for release
10 the public but is not final and has no1 yet
been released



FAQS (continued)

# 13 May I communicate internal information w
~._.othcr ‘employees of Edison International?

-k Yes, internal information may be
icommunicated 10 any employee of Edison
International without restriction. v

# 14. When may ] communicate internal.
«i information 1o 2 non-employee outside of Edison
International?
You may communicate internal information to
outside parties if they need to know it in order
to conduct business with or for Edison
International. .
% 15. Does internal informarion have 10 be locked up
“wfat night? _
If your work site has restricted building access
E(c‘g., a security guard), internal information - -
may be siored in any appropriate Jocation, like a
file cabinet, bookshelf, desk drawer, or the like.
These recepracles do not have 10 be locked,
because in restricted access buildings, sieps have
been 1aken to ensure that only employees and
authorized visitors have access. In facilities withom
restricted access (that is, where non-employees
hiave easy access 10 the building and its contents)
internal information should be stored in a manner
that reasonably prevents access by non-employees.
Under these circumstances, locked cabinets or
drawers may be the best option.
7 16. Am ] required 1o shred paper copies of internal
\_information when it is no longer needed?

i No. Paper {hard) copies of inzernal information
J":may be recyded or otherwise discarded as

)

appropriate; electronic information should be
delered. Only the paper (hard) copies of

confidenrial information must be shredded when .
they are-no longer needed.

FUBLIC INFORMATION ISSUES

~ 17. What is considered public information?

»:2 A Any information created or received by the
Pcorporation that was developed and intended
for public distribution and that has been released
10 the public. Please note that drafts and interim
versions of documents intended to be public, but
which have not yei been released, ave NOT pubhc '
information.

~ 18. What are some examples of public
g._mformanon’

3+ Company brochurcs and marketing marerials
s Annual reports and most SEC filings like
10-Ks and 10-Qs
» Edison News
* Press releases

“MIXED” CLASSIFICATIONS

7 18. Do ] have 10 segregate hard copies of ‘t

i confidential information from internal information
in separate files or areas?
1; No. If there is 2 practical, business reason to file
F_differently classified information 1ogether, you
may do so0. Remember, however, that confidential
documents and information must be labeled
“confidential,” so that later reviewers of the file
will he alerted 10 its classification.

FAQs continued on next page
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E D | SO le ]nformaiioﬁ Asset and 'Iec?no]ogy Management
INTERNATIONAL®  INFORMATION MANAGEMENT POLICY

LI

Policy Statement
Information crested or acquired by the Company's employees whilg performing their business duties is considered

company property. Employ?cs are responsible for proteciing company property and must therefore classify all com
fnformau‘on created or Obtalf]td in the course Jf sheir. gmployment as public, internal, or confidential.  Furth P:hn?’
mformauox_z must be handled in a manner consistent with such classification. Additional informa:ion—handli;l requi ements
may be designated by responsible-organizations under certain circumstances. B rauitEmens
Disseminating company information ouwside of the Com i ibili
‘ ‘ . pany is solely the responsibility of offi i
designated employees. Information that is not publicly available may only be used forﬁcgitimaz czm;a:;iuzgzl;c:my

Policy Detail
Company Information
‘ ]nform?m:jn is :] vzluablc company asset and must be treated as such. Its value can be diminished or lost if it is disdosed.
inappropriately. Under current law, a company’s proprietary information may be pr .
: . otected as i .
cconomi y be p a trade searet if it derives
circumstances to maintain its secrecy.

Definjtion: Information

Includes oral, written, or clectrenically recorded info'rl}i’xb'ﬁon {in any for;q or mcdium)rcrcatcd or received by the Company

in the course of its business. Information subject 10 this policy includes, but is not limited to, marerial contiined in oral

communi
Any procedures governing sccess of use of information apply to all 'cnp'ics or versions of the information, regardless of format

Classitying Information

Efnplo.yccs or de;.)an.mems that generate or acquire information for the first time must assign to that information a
c]a.ss:ﬁcauon of pubhc,‘xmer_naJ, or confidential. New documentation containing previously classified informadon should be
assigned the same classificatian as the most sensitive inforntation contained within

Definition: Public Informazion
Any information created or received by the Company that was developed and intended for public dissemination, and

wh;\t]:h aauall);ibas f;’m released 10 the public. There are no resuictions on handling public information
ote: Drafts and interim versions of documents that are intended for public rei b i .
filed, or disclosed publicly, are nor public documents. F releas, but which have nor et been released,

Definition: Internal Informaton .
All information that is neither public nor confidential. Internal informaton must be handled as follows:

Asesss Internal information may be communicated (orally, electronically, or in writing) to the Companys employees
lme-maJ m{o_rmanon may be communicated (orally, elecironically, or in writing} 10 5 non-emplovee only if the pers Y d'
the information to conduct business for or with the company. - person necdl

By

Policy continued on next page

- Policy

¢ value from not being generally known to the public, and is the subject of efforts that are reasonable under the

cations, documents, records, databases, compurer files, e-mail, voice mail, or any other digital or analog medium.” -
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PO]iC}’ (continued)

. . A [N . . o g . . .
Storage and Physical Security: In on-site facilities with restricted building access. (security), internal information can be

stored in any appropriate location. In facilities without physical restricrions on building access, internal mformauon should

“be stored in a manner that reasonably prevents access by non-employees.

Rerention and Destruction: Paper copies of internal documepts may be recycled or otherwise discarded as appropnatc.
Electronic files should be deleted.

Definition: Confidential Information

Information thar, if disclosed 1o or-used by an unamhonzed person, could provide an epponumly 1o gain an unwarsanted
economic advantage over others, or would havc’a significant adverse impact on the company’s business, legal, financial, or
competitive position, or on jts shareholders or employees. This includes all information acquired or generated by the
corposation that is protected by privacy laws, confidentiality agreements, and legal privileges, including trade secrets.
Confidental information must be handied as follows:

Access: Confidential information may be communicared (orally, clcctromcaﬂy, or in writing) cniy the Company's
employees who need the information to petform their business duties. Confidendial information may bc communijcated
(orally, electronically, or in writing) 10 a non-employee only if (1) the person or entity needs the confidential information 10
conduct its business with or for the company, and (2) a non-disclosure agreement is executed by the person or eniity or if
other appropriate steps, approved by the company law deparument, are taken 1o ensure that confidentiality is maintained.

Protective Marks and Elecuonic Secusity; Edch page of 2 hard copy confidential document must be prominendy labeled
“confidential.” Elecuonic versions of documeénts, records, and darabases containing confidential information should contin
an on-screen netation identifying the displayed information as “Confidential.”

Transmiual Protocels: Facsimile transminal is permitted as long as the sender takes steps to ensurse that the confidential
information will reach only the intended recipient. Facsimile cover sheets and each page of the document-must ldcnnfy the
wransmittal as “Confidential.” E-mail wransmital internally and externally is permitted, but where available and praciical, a
highc: level of protection, such as encryption and/or password protection, is preferred, Transmitting confidential inforination
by veice mail, cellular phone, or rwo-way radio is discouraged. o

Storage and Physical Secuziry: All confidential material should be stored in 2 manner that seasonably prcvcms access by

unauthorized people, i.c., those who do nor have 3 “need 10 know.” Workstations where confidential! information is
mainiained or displayed must have securiry featuses 10 prevent access 1o confidential information when the authorized user is

A .

absent.

Bg;gmmmm Confidential information should be retained only for as long as needed for business, legal, tax,
sudit, or archival purposes. Confidential information should be shredded when it is no longer needed for any business
purpose. All confidential customer information must be shredded when it is no longer needed. Electronic confidential
cusiomer information, which is no longer needed, must be deleted by erasing o7 otherwise modlfymg the personal information
in the records so that it is unreadable or indecipherable through any means.

Additional Information Handling Requirements '

Erom time 1o 1ime and for valid business or legal reasons, 1esponsible organizations may designate addmonal more

stringent handling requirements for & specific informztion item or project. Such requirements must be communicated 10 all

sffected employees and followed accordingly.

Revised Date: 06/20/2002
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Midwest Generatlon EME, LLC

Date Approved
01/05/2000

Approved BY , RECORDS RETENTION

Corporate Policy Statement Number
- 1000.048

Supersedes

Dated

G. R. Nelson

Each depariment of Midwest Generation generates business information daily in the
form of paper documents and computer disk files, all of which comprise one of the
company's key assets. Being able 1o draw on this valuable resource is important to our
success. It is equally important 10 protect this resouice from possible loss or misuse by
third parlies. Accordingly, in order 10 tacilitate record management both departmentally
and company-wide, 10 effectively control document production discovery, and tor
manage the sheer volume of paperwork, each depariment within Midwest Generation
shall adopt a formal records retention program 1o ensure that records are retained for
the period required by applicable laws and business needs, and deleted promptly -
thereafter in order to reduce the high cost of storing, indexing and managing the data, !

Conlact the legal department regarding specific record retention requirements.

Midwesi Generation EME. LLC reserves the righl to modify, supplsment, rescind
of revise any provision of this policy 2s H deems necessary of sppropriste
in lis dlscretion eacept the arbliration snd employment-at-will policies,

MIDWEST
GENERATION EME, LLC

An EDISON INTERNATIONAI™ Company

Office; Chicago
Seclion:  Seclion 3: BUSINESS POLICIES AND PRACTICES



