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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

AUG 18 2004

STATE OF ILLINOISPollution Control Board
IN THE MATTER OF:

CLEAN-UPPART III AMENDMENTS
TO 35 ILL. ADM. CODEPARTS
211, 218 AND 219

TO: DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.RandolphStreet,Suite 11-500
Chicago,Illinois 60601

SEEATTACHED SERVICE LIST

)
)
)
)

NOTICE

R 04-20
(Rulemaking—Air)

RichardMcGill, HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.Randolph,Suite11-500
Chicago,Illinois 60601

PLEASETAKE NOTICE that I havefiled with theOfficeofthePollution
ControlBoardtheOBJECTIONTO JEFFERSONSMIIJRFIT’SMOTION FOR LEAVE TO
FILE POST-HEARINGCOMMENTS onbehalfof theIllinois EnvironmentalProtection
Agency,acopyofwhich is herewithserveduponyou.

Date: August 16, 2004

1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276
217/782-5544

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By:~
CharlesE. Matoesian
AssistantCounsel
Division of Legal Counsel

THIS FILING IS SUBMITTED ON
RECYCLEDPAPER



RECE~VED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD AUG 18 2004
STATE OF ILLINOIS

IN THE MATTER OF: ) Pollution Control Board
)

CLEAN-UP PART III ) R04-20
AMENDMENTS TO 35 ILL. ) (Rulemaking - Air)
ADM. CODE PARTS 211, 218 AND 219 )

)

OBJECTION TO JEFFERSON SMURFIT’S MOTION FOR LEAVE TO FILE•
POST-HEARING COMMENTS

TheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) herebysubmitsits

Objectionto JeffersonSmurfit Corporation’s(LJ.S.)(”Smurfit”) Motion for Leaveto File

Post-HearingComments. In supportofthisObjection,theIllinois EPA statesasfollows:

1. On May25, 2004,theHearingOfficerdeclaredthatthepublichearing

commentperiodfor R04-20,arulemakingto amendParts211, 218 and219ofTitle 35 of

theIllinois AdministrativeCode,wouldcloseonJune18, 2004.

2. On August2, 2004, Smurfitfiled its Motion for Leaveto File Post-Hearing

Comments(“Motion”). On thesamedate,theIllinois EPA receivedSmurfit’s Motion.

3. Nowherein its motion doesSmurfit allegethat it will bemateriallyprejudiced

if theBoarddeniesits Motion. More importantly,Smurfit will not bematerially

prejudicedif theBoarddeniesSmurfit’sMotion; it is thepositionoftheIllinois EPAthat

Smurfit’sMotion shouldbedenied.

4. Section102.108(d)of theBoard’sproceduralrules,35 Ill. Adm. Code

102.108(d),clearlystates“[cjommentsthat arenot timely filed orproperlyservedwill.

notbeconsidered,exceptasallowedby thehearingofficerortheBoardto prevent

materialprejudice.”



5. TheBoardrulesareclearthatcommentsmayonly be filed duringthe

prescribedperiodunlessmaterialprejudicewill result. 35 Ill. Adm. Code102.108(d).

TheHearingOfficer providednoticeto thepublic in accordancewith to 35 Ill. Adm.

Code102.416andtwo public hearingwereheldonMarch 18 andMay 6, 2004. The

HearingOfficer subsequentlyallowedcommentsuntil June18, 2004. Smurfit’s motion

wasfiled approximatelysix weeksafterthecloseofthecommentperiod. In fact,nearly

six monthslapsedfrom theIllinois EPA’s filing oftheRulemakingproposalin January,

2004, to thecloseofthepublic commentperiod. Yet, SmurfitwantstheBoardto accept

thatatno time duringthosefive anda halfmonthsdid it oranyof its industrygroups

haveanyreasonto checktheBoard’swebsiteor to readtheStatementofReasons.

6. Smurfit suggeststhat thelabelingoftheproposedrulemakingasa“clean-up”

wassufficientto discourageall interestby itselfor industryin theproposalandto

dissuadefurtherexaminationof thematter. This is theclosestSmurfit comesto claiming

materialprejudice. Smurfit allegesthat thechangesaffectingcaptureefficiencytesting

might havea substantialimpacton regulatedfacilities. However,this claim disregards

that theIllinois EPA’sproposalprovidesadditionalflexibility in capturetestingfor

sources.Illinois EPAhasproposedanadditionaloption for measuringcompliancethat

wasnotpreviouslyavailable,theDataQuality Objective!LowerConfidenceLimit

(“DQO/LCL”) alternativetestingfor captureefficiency. [Discussedin U.S. EPA’s

“Guideline for DeterminingCaptureEfficiency” andJohnSeitz’smemorandumof

February7, 1995,bothof which areexhibits for RulemakingR04-20.]

7. Captureefficiencytestinghasbeenarequirementin theIllinois State

ImplementationPlansince1987. It is requiredofmajorsourcesthatareusing add-on
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controlsto complywith regulationsin 35 Ill. Adm. CodeParts215, 218, and219. Prior

to theproposedDQO/LCL alternativetestingmethod,permanenttotal enclosure(“PTE”)

ortemporarytotal enclosure(“TTE”) hasbeenrequired.To provecompliancewith the

captureefficiencyrequirement,all majorsources,includingSmurfit,had only thePTEor

TTE choices.With the inclusionoftheDQO!LCL alternative,majorsourcesWill now

havea third option. TheIllinois EPAdoesnot requireDQO/LCL, andthus,is not

imposingit onanysource. Thesourceretainsthediscretionto decidewhichmethodit

will utilize to demonstrateits captureefficiency. It is at U.S. EPA’srecommendationthat

Illinois EPAhasproposedincludingthealternativeDQO/LCL. However,the Illinois

EPAcontinuesto prefertheuseofPTEor TTE sinceU.S. EPAhasfoundthemto be the

mostaccurate.Furthermore,Illinois EPAreservestheright to requiretheuseofPTEor

TTE if DQO/LCL is notconclusive.

8. Smurfit contendsthatthisrulemakinghasgonebeyondtheannouncedscopeof

makingnoncontroversialchangesbecauseit believestheIllinois EPAhasput additional

restrictionson protocolsapprovedby U.S.EPA. This is simplynot true;however,the

Illinois EPA reservescommentsin this regardpendingtheBoard’sreactionto this

Objection.

9. Regardlessofthemeritsor lackthereofofSmurfit’s comments,Smurfitwill

notbemateriallyprejudicedwhenit maystill file commentsduring First Notice’s45 day

public commentperiod. 35 Ill. Adm. Code102.604.TheexistenceoftheFirstNotice

commentperiodrecognizesthatnothing in thepreviousproceedingsis final. Moreover,

it givesthegeneralpublic a chanceto view theproposalbeforeit is recommendedfor

acceptance.
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10. Finally, Smurfit’s attorney,Roy C. Cobb is not admittedto practicelaw in the

StateofIllinois. Section101.400of35 Ill. Adm. Codestatesin part:

a) Appearances.A personwho is aparty in aBoardadjudicatory
proceedingmayappearasfollows:

1) Individualsmayappearon theirown behalforthroughan
attorney-at-lawlicensedandregisteredto practicelaw.
(Section1 oftheAttorneyAct [705 ILCS 205/1 ])

2) WhenappearingbeforetheBoard, anypersonotherthan
individualsmustappearthroughan attorney-at-lawlicensed
andregisteredto practicelaw. (Section1 ofthe
CorporationPracticeofLaw ProhibitionAct [705 ILCS
220/1] andSection1 oftheAttorneyAct [705 ILCS
205/1])

3) Attorneyswho arelicensedto practicein astateotherthan
Illinois andwho arenot licensedandregisteredto practice
in theStateofIllinois mayrequestto appearprohacvice
on aparticularmatteron amotion filed with theBoard.

11. While Mr. Cobb,practicesin Clayton,Missouri,hehasneitherfiled aMotion

to be admittedPro Hac Vice norhashebeenadmittedto practicein the StateofIllinois

accordingto asearchoftheAttorneyRegistrationandDisciplinaryCommissionwebsite.

While theBoard’sproceduralrulesafford an attorneylicensedto practicein aStateother

thanIllinois theopportunityto practicein Illinois if theappropriatemotion is filed, Mr.

Cobbhasnot filed suchamotion.See,35 Ill. Adm. Code101.400(a)(3).’

Moreover,thevalidity of35 Iii. Adm. Code 101.400(a)(3)is questionablegiventhat the Illinois
SupremeCourtruled inPeopleexrel. TheChicagoBar Ass’n v. Goodman(1937), 366 Ill. 346, 352,
cert.denied,302 US 728, 58 5. Ct49, that the GeneralAssemblyhadno authoritytobestowupona layman
therightto practicelaw. TheSupremeCourtagainreiteratedthis propositionin Lozoffv. ShoreHeights;
Ltd. (1977),66 Iii. 2d 398. In this decision,the SupremeCourtfound that it possessedexclusivepowerto
determinethosethat may practicelawin Illinois.
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12. If theBoarddeniesSmurfit’s Motion, Smurfitwill notbematerially

prejudicedbecausethecommentswerefiled by an attorneynot licensedin Illinois well

afterthecloseofcommentperiod;Smurfitmaystill properlyfile commentsduringthe

First Noticecommentperiod. Accordingly,Smurfit’s Motion for Leaveto FilePost-

HearingCommentsshouldbedenied.

WHEREFORE,theIllinois EPArespectfullyrequeststhat Smurfit’s Motion for

Leaveto File Post-HearingCommentsbedeniedor, in thealternative,requeststhat if the

Boardallows Smurfit leaveto file post-hearingcomments,the Illinois EPA begranted

leaveto file additionalpost-hearingcomments.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL /
PROTECTIONAGENCY

By:__
CharlesE. Matoesiä~ ‘~

AssistantCounsel
Division of Legal Counsel

DATED: August16,2004

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS

COUNTY OF SANGAMON

)
)SS.
)

PROOFOF SERVICE

I, theundersigned,on oathstatethatI haveservedtheattachedObjectionto Jefferson

Smurfit’s Motion for Leaveto File Post-HearingCommentsuponthepersonto whom it is

directed,by placingit in an envelopeaddressedto:

TO: DorothyGunn,Clerk
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 W. RandolphStreet,Suite 11-500
Chicago,Illinois 60601

SEEATTACHED SERVICE LIST

RichardMcMill, HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenter
100W.Randolph,Suite11-500
Chicago,Illinois 60601

andmailing it by First ClassMail from Springfield, Illinois on August16, 2004, with sufficient

postageaffixed.

SUBSCRIBEDAND SWORNTO BEFOREME

this l6~dayof August,2004

NotaryPublic

OFF,C~ t
BRENDA JOEUNEft

NOTARY PUBLIC STATE OF ILLINOIS
~ COMMISSION EXPIRES I

THIS FILING IS SUBMITTED ON RECYCLED PAPER



SERVICE LIST R 04-20

RobertMessina
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield,Illinois 62703

MatthewDunn,Chief
AttorneyGeneral’sOffice
EnvironmentalBureau
188WestRandolph,

20
th Floor

Chicago,Illinois 60601

Claire A. Manning
Posegate& Denes,P.C.
111 N. Sixth Street
Springfield, Illinois 62705

N. LaDonnaDriver
HodgeDwyer Zeman
3150RolandAvenue
P. 0. Box 5776
Springfield, Illinois 62705-5776

JonathanFun
ChiefLegal Counsel
Illinois DepartmentofNaturalResources
OneNaturalResourceRoad
Springfield, Illinois 62702

Roy C. Cobb,Jr.
SeniorEnvironmentalCounsel
JeffersonSmurfitCorporation(U.S.)
8182MarylandAvenue
Clayton,Missouri63105


