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ANSWER AND AFFIRMATIVE DEFENSES

NOW COMES Oasis Industries, Inc. (“Oasis”) by and throughits attorney,H. E.
HANSON ESQ. P.C. and for its Answerto theComplaintandits Affirmative Defenses
statesasfollows:

COUNT I
OPERATING A MAJOR SOURCE WITHOUT A CAAPP PERMIT

1. Respondentlacksknowledgeor informationsufficient to admit ordenythe
allegationscontainedin Paragraph1.

2. TheIllinois EnvironmentalProtectionAct speaksfor itself; thereforeno answeris
required.

3. Respondentadmitstheallegationscontainedin paragraph3.

4. Respondentdeniesthat emissionunits at thefacility include fiberglass/resinlay-up
stations. Respondentadmitsall otherallegationsofparagraph4.

5. Respondentadmitsthattheemissionunits in theaggregate,emit orhavethe
potentialto emitmorethan10 tonsperyearofvolatile organicmaterialfrom 1998 to the
presenthowevertheemissionunitsat theFacility did not emit or havethepotentialto
emit morethan 10 tonsperyearofVOM for calendaryear 1997. Theremainderofthe
paragraphallegeslegal conclusionsto whichno answeris required.

6. Thisparagraphallegeslegalconclusionsto whichno answeris required.

7. Oasisdeniesthat it “did not file a CAAPPpermit applicationuntil September22,
1999, two yearsafterit wasrequiredto do so”. Oasisadmitsthat aCleanAir Act Permit
Program(“CAAPP”) permit wasissuedto it, butdeniesthat it wasissuedonNovember
20, 2003.



8. OninformationandbeliefOasisadmitsthattheIllinois EPAinspectedtheFacility
onMay 17, 2002. Whatthe it discoveredis betterknownto theIllinois EPA,soOasis
canneitheradmitnordenyallegationsrelatingto Illinois EPA’sdiscovery.

9. TheIllinois EnvironmentalProtectionAct speaksfor itself, thereforeno answeris
required.

10. Respondentadmitstheallegationscontainedin paragraph10.

11. Respondentadmitstheallegationscontainedin paragraph11.

12. The Illinois EnvironmentalProtectionAct speaksfor itself; thereforeno answeris
required.

13. Respondentdeniesthat “Section39.5(4)(x)oftheAct, 415 ILCS
5/39.5(4)(x)(2002)”existsin theIffinois EnvironmentalProtectionAct.

14. TheIffinois EnvironmentalProtectionAct speaksfor itself; thereforeno answeris
required.

15. Respondentdeniesthat it emitted 15.7 tonsperyearof StyreneResin. It denies
that StyreneResinis aHazardousAir Pollutant. It deniesthat it hasapotentialto emit of
greaterthan25 tpy, but it admitsthatits potentialto emithasexceeded25 tpy in thepast.
Respondentadmitsthatthe Facility is locatedin anareacurrentlyclassffiedsevere
nonattainmentfor ozone. The remainderofthis paragraphallegeslegal conclusionsto
whichno answeris required. With regardto “construction”of thesourceit shouldbe
notedthattheBoard’sregulationscontaintwo different deflnitionsof“construction. Since
no definition is specffiedheretheambiguitycreatedrenderstherelevantsegmentofthe
paragraphunanswerable.

16. Oasisdeniesthatit filed a CAAPPapplicationon September22, 1999butadmits
that it submittedanupdateto a CAAPPapplicationonoraboutSeptember22, 1999. The
remainderoftheparagraphallegeslegalconclusionsto whichno answeris required.

17. Thisparagraph17 allegeslegal conclusionsto whichno answeris required.

WHEREFORE,Respondentpraysthat CountI oftheComplaintbe dismissed.

FIRSTAFFIRMATIVE DEFENSETO COUNTI - VALID PERIIVIIT APPLICATION
TRANSFER

1. CountI oftheComplaintis premisedon theargumentthat Respondentdid not file
aCAAPPapplicationfor theAurorafacility until Septemberof 1999.
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2. This affirmative defenseis beingraisedto introducenewfacts,specificallythatan
earlierapplicationwhichwasoriginally fled for theBataviafacility, wasvalidly transferred
to theAurorafacility sometimein 1997. Therefore,thefact that Oasisdid not file a
CAAPPapplicationfor theAurorafacility prior July 31, 1998,to theone yearanniversary
ofthetransferofoperations,doesnot constitutea violation.

3. Oasissubmitteda CAAPPapplicationonoraboutNovember24, 1995 for its
BataviaFacility. Illinois EPAreceived,theapplicationandissuedacompleteness
determinationfor it.

4. In Julyof 1997Oasismovedits equipmentfrom Bataviato Aurora. It wasOasis’
understanding,basedoncorrespondenceanddiscussionswith theIllinois EPA,that the
Bataviaapplicationwasbeingtransferredto theAurorafacility.

5. Thereareno Illinois rulesorregulationsprohibiting or limiting thetransferofa
CAAPPpermit application.

6. Section39.5(4)oftheIllinois EnvironmentalProtectionAct (“Act”), 415
ILCS5/39.5(4)(c)providesthat

An owneror operatorof a CAAPP sourceseekingto makea modification
to a sourceprior to issuanceof its CAAPP permit shall be requiredto
obtain a construction and/or operating permit as required for such
modificationin accordancewith the Statepermit programunder Section
39(a)ofthisAct, asamended,andshallbe consideredan amendmentto the
CAAPPapplicationsubmittedfor suchsource.”

7. OnJuly 17, 1997Oasissubmittedstatepermit applicationformsfor theAurora
operationin orderto continueto operatethesameequipment,atthe sameemissionlevel,
that it hadbeenoperatedat in Batavia. On July 25 of 1997 theIllinois EPAissueda state
constructionandoperatingpermitfor theAuroralocationfor theequipmentthat hadbeen
movedfromBataviaandon July 30, 1997theAuroralocationbeganproduction.

8. TheIllinois EPAcontinuedto acton theCAAPPapplicationin suchawayasto
indicatethat it hadbeentransferredto theAurorasite,andthattheSeptember25, 1997
permit would be treatedasanamendment.TheseactionsincludedprocessinganApril
1998Supplementto the CAAPPapplication,andissuingaNotice ofERMS statusto the
AurorasiteonApril 21, 1998,whichincludedthestatementthat theAgencywas
proceedingwith thedevelopmentofadraft permit.
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9. TheIllinois EPA alsoissueda secondstateconstructionandoperatingpermitto
theAurorafacility onAugust31, 1998morethanonemonthafterJuly 31, 1998,the date
onwhichthe CAAPPapplicationwould havebeendueif it hadnot beentransferred.The
issuanceofthe98 statepermiton that datewould alsoindicatethat theCAAPP
applicationwasin fact, transferredandpending.

10. It wasnot uncommonfor theIffinois EPA to takemorethanthetwo yearsallotted
by 415 ILCS 5/39.5(j)to processa CAAPPapplication. Pursuantto 5/39.5(h)Oasis’
failure to haveapermitwould not be consideredaviolationuntil theIllinois EPAtook
final agencyaction, sothelengthywait for the issuanceoftheCAAPPpermit did not
indicateto Oasisthat theIllinois EPAhaddecidednot to recognizethetransferofthe
permit.

11. Section5/39.5(x)oftheAct, 415 ILCS 5/39.5(5)(x)providesthat “the owneror
operatorofanewCAAPPsourceshallsubmitits completeCAAPP applicationconsistent
with this subsectionwithin 12 monthsaftercommencingoperation.”

12. Becauseit hadbeenmisledinto believingthatit hadapendingapplicationOasis
allowedtheoneyeargraceperiodthat it wouldhavehadpursuantto 415 ILCS
5/39.5(5)(x)to lapse,thusarguably,subjectingit to enforcement.

13. In Septemberof 1999at theIllinois EPA’s requestOasissubmittedanupdated
applicationmarked“modification”. TheIllinois EPAissuedOasisa CAAPPpermit for the
first time in 2003.

14. ThetransferoftheCAAPPapplicationfromBataviato Aurorawaseffectiveasa
matterof law and wasevidencedandrepeatedlyratified by theIllinois EPA’s
correspondenceandpermitactionsafterthetransferthereforeOasiswasnot operating
without aCAAPPapplication.

SECOND AFFIRMATIVE DEFENSETO COUNT I - ESTOPPEL

1.-13. Respondentreallegesandincorporatesby referenceparagraphs1-13of its First
Affirmative Defenseto CountI oftheComplaintasparagraphs1-13of its Second
Affirmative Defenseto CountI oftheComplaint.

14. As analternativeto its First Affirmative defense,in theeventtheBoardshouldfind
thetransferto benot effective,OasispleadsthatComplainantshouldbe equitably
estoppedfrom pursuingits claimthatOasisdid not submitapermit applicationprior to
September22, 1999.

15. Oasisreasonablyreliedon the statementsandcorrespondenceregardingits
CAAPPapplicationstatusmadeby Illinois EPA, theAgencychargedwith analyzing
permit applicationsandissuingpermits.
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16. Suchrelianceactedto its detrimentbecauseit wouldhavebeena simplematterto
retypethe 1995CAAPP application,changingthe addressto Aurora,andresubmitit prior
to theoneyearanniversaryofbeginningoperationsin Aurora. Balancingthe easeof
revisingtheapplicationagainsttherisk ofenforcementOasisclearlywouldhaverevised
theapplicationhadit believedthat it hadreasonto do so. Insteadit is nowfacing
enforcementandmustincurfeesfor legal servicesto remedythis situation.

17. TheIllinois EPAtook suchrepeated,official, affirmative acts,betterdescribed
above,asissuingthe 1998permit, reviewingtheERMsapplicationandissuingtheERMS
letter,all ofwhichindicatedto Oasisthat its CAAPPapplicationhadbeentransferredand
wasstill pending.

18. If thewordsandactionsdescribedabovedo not, aspleadin theFirst Affirmative
Defense,constituteevidencethatthepermit wastransferred,thenalternatively,thewords
andactionsareofficial andknowing affirmativemisrepresentationsoftheCAAPPpermit
applicationstatus.

19. TheIffinois EPAmusthaveknownorexpectedthat Oasiswouldcontinueto act
on thebeliefthat its applicationwaspendingandin fact Oasisdid so act, andOasiswill be
prejudiced,in that it will be subjectto enforcementif theComplainantis allowedto deny
thetruth of its misrepresentation.

20. Furthermore,invokingequitablereliefto restoreOasisto its properpositionwill
not in any waydefeatthe operationofpublic policy becauseOasis’caseis unique,andno
harmbefell the environmentortheStateofIllinois asaresultofOasisactingon its
reasonablebeliefthat it hadapendingCAAPPpermit application.

21. Thetrustthat Oasisreposedin theIllinois EPAastheagencychargedwith
handlingpermitsandpermit applicatiOns,togetherwith therepeatedindicationsthat the
transferredpermit applicationwaspendingandtheeaseofsubmittinga newapplication,
for thesameprocess,constituteexceptionalandcompeffingcircumstanceswarranting
applicationof equitableestoppel.

THIRD AFFIRMATIVE DEFENSETOCOUNT I - LACI-]ES

1 .-20. Respondentreallegesandincorporatesby referenceparagraphs1-20of its Second
Affirmative Defenseto CountI oftheComplaintasparagraphs1-20of its Third
Affirmative Defenseto CountI oftheComplaint.

21. As analternativeto its First Affirmative Defense,in theeventtheBoardshould
find thetransferto be not effectiveOasispleadsthat Complainantshouldbe barredby the
doctrineoflachesfrompursuingits claim.
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22. If the 1995 CAAPPapplicationwasnot transferredthenOasiswasmisledand
prejudicedby Complainant’sfailure to assertits right to a CAAPPapplicationwithin one
yearofthedatethat Oasisbeganoperationsonthenewsite.

23. Oasisactedwith duediligenceby continuingto communicatewith theIllinois EPA
andrespondingto eachoftheAgency’srequestsfor permit formsbeginningin Mayof
1997.

24. As describedabovetheIllinois EPAhad,in variouscontactswith Oasis,after
operationsweremovedfrom Bataviato Aurora,indicatedthattheCAAPPapplication
wastransferredandstill pending. Oasishadno wayofdeterminingotherwise.The
Complainantfailed to actwith duediligencein that it tookno stepsto remedyits apparent
misrepresentationprior to issuingaViolation Notice.

24. If thepermitapplicationwasnot transferred,theIllinois EPAdelayedin asserting
its “right” to anewpermitapplication,it misled Oasisinto believingthat its permit
applicationhadbeentransferred,andprejudicedOasisby inducing it not to file another
permit applicationtherebysubjectingit to enforcement.

FOURTHAFFIRMATIVE DEFENSETO COUNT I - WAIVER

1.-20. Respondentreallegesandincorporatesby referenceparagraphs1-20of its Second
Affirmative Defenseto CountI oftheComplaintasparagraphs1-20of its Fourth
Affirmative Defenseto CountI ofthe Complaint.

21. As analternativeto its First Affirmative Defense,in theeventtheBoardshould
find thetransferto be not effective,OasispleadsthatComplainantshouldbe barredfrom
pursuingits claim becauseits conductwarrantsaninferencethatit hasknowinglyand
intentionallywaivedtheright to do so.

22. TheIllinois EPAhas,by its actionsdescribedabove,givenrepeatedassurancesto
Oasisthat its 1995 CAAPPapplicationwastransferredandpending,therefore
Complainanthaswaivedthe“right” to now claimthat thetransferdid notoccur,aswell as
the “right” to pursueenforcementagainstOasisfor failureto havetimely fled apermit
application.

COUNT II
CONSTRUCTION OF A MAJOR SOURCE IN VIOLATION OF NEW SOURCE

REVIEW

1-6. Respondentreallegesandincorporatesby referenceits answerto Paragraphs1
through5 andParagraph15 ofCountI hereinasits answerto Paragraphs1 through6 of
this CountII.
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7. TheIllinois EnvironmentalProtectionAct speaksfor itselfthereforeno answerto
this allegationis required.

8. TheIllinois EnvironmentalProtectionAct speaksfor itselfthereforeno answerto
this allegationis required.

9. Respondentadmitsthe allegationcontainedin paragraph9.

10. TheIllinois Pollution ControlBoardRulesspeakfor themselvesthereforeno
answerto this allegationis required.HoweverRespondentnotesthat paragraph10 fails
to accuratelyquote35 III. Adm. Code203.201.

11. Respondentdeniesthat in 1997 its Facility wasamajorstationarysource,but
admitsthat it waslocatedin anareadesignatedasseverenonattainmentfor ozone. The
Board’sregulationscontaintwo differentdefinitionsof“construction”. Sinceno definition
is specifiedhere,theambiguitycreatedrenderstheallegationin thefirst sentence
unanswerableasit relatesto construction. Respondentadmitsthat it modifiedthesource
in 1998.

12. Respondentadmitsthat onJuly 25, 1997theIllinois EPAissuedOasisjoint
constructionandoperatingpermit #97070058whichestablishedayearlylimit ofVOM
emissions.Respondentdeniesthat thelimit was15.75.

13. Respondentadmitstheallegationscontainedin paragraph13.

14. Respondentadmitsthat onJanuary6, andMarch 15, 2003, it submitteddatato the
Illinois EPA. Respondentlacksknowledgesufficient to form abeliefandasaresultcan
neitheradmitnordenythat suchdatadocumentedemissionsfor calendaryears 1999,2000
and2001 becauseUSEPArepudiatedandwithdrewtheapplicableemissionsfactorandno
other,sanctioned,emissionfactorwasofferedto replaceit, thereforetherewasno
approvedwayto calculateOasis’emissions.HoweverRespondentadmitsthat the
emissionswerecalculatedusingthemethodthatwasgivenin its permit andthathad been
initially approvedbut laterrepudiated.Respondentdeniesthat suchdatadocumented
total VOMtonsperyearemissionsfor calendaryear2002becauseon January6, 2003
Oasishadnot completedcalculationsfor theyear2002andsubmittedonly partialdata
clearlymarkedassuch.

15. Oasisadmitsthatthedatasubmittedto theIllinois EPA showedthelistednumbers
ofVOM for years1999,2000,and2001,but lacksknowledgesufficient to form abelief
andso canneitheradmitnordenythat they“show” emissions,in theabsenceofan
approvedmethodofcalculatingemissions. Oasisdeniesthat thedatasubmittedshowed
34.13 (T/Yr) asthetotalVOM emissionsfor 2002.
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16. . Respondentdeniesthatthe“abovedate[sic]showsthat OasisemittedVOM in
excessofthepermittedlevels” for years1999,2000and2001. Adding thepermitted
levelsallegedin paragraphs12 and 13 ofCountII yieldsatotal of24.55 (T/Yr) VOM
which is greaterthanthetotalemissionsshownfor years1999,2000and2001 in
paragraph15. With regardto thedatashownfor 2002, in paragraph15, Respondent
admitsthatthenumberis greaterthan24.55but deniesthatthenumbershowsthetotal
emissionofVOM for theyear. Theremainderoftheparagraphallegesa legalconclusion
to which no answeris required.

17. Thisparagraph17 allegeslegalconclusionsto whichno answeris required.

WHEREFORE,RespondentpraysthatCountII ofthe Complaintbe dismissed.

COUNT III
FAILURE TO MEET WITH [SICI THE LOWEST ACHIEVABLE EMISSION

RATE (LAER) REQUIREMENTS

1-6. Respondentreallegesandincorporatesby referenceits answerto Paragraphs1
through5 andParagraph15 ofCountI hereinasits answerto Paragraphs1 through6 of
this CountIII.

7. TheIllinois Pollution ControlBoardRulesspeakforthemselvesthereforeno
answerto this allegationis required.

8. TheIllinois PollutionControlBoardRulesspeakfor themselvesthereforeno
answerto this allegationis required.

9. Oasisadmitsthat it operatesin anareacurrentlydesignatedassevere
nonattainmentfor ozone.

10. TheBoard’sregulationscontaintwo different definitionsof“construction”. Since
no definitionis specifiedheretheambiguitycreatedrendersthis partoftheallegation
unanswerable.Oasisadmitsthat it obtainedconstructionpermitswith monthlyandannual
emissionlimits. It deniesthat thetotalofthe limits wassetat a levelbelowthatrequired
for “major sourcesfor purposesofnewsourcereview” in theperiodbetweenAugust 31,
1998andNovember26, 2003,but admitsthattheyweresetata levelbelowthatrequired
for “major sourcesfor purposesofnewsourcereview” beforeandafterthatperiod.

11. Oasisadmitsthatit emittedVOM in excessofthepermittedlevels. Oasislacks
sufficient knowledgeto form abeliefandso canneitheradmit nordenyat this time thatit
producedthe lowestachievableemissionrate. Oasisadmitsthatit hasnot provided
emissionoffsetsasrequiredby 35 Ill Adm. Code203.302(a)(1)(D).Theremainderofthe
paragraphallegeslegalconclusionsto which no answeris required.
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12. Thisparagraphallegeslegal conclusionsto whichno answeris required.

WHEREFORE,Respondentpraysthat CountIII oftheComplaintbe dismissed.

COUNT IV
FAILURE TO TIMELY SUBMIT AN EMISSION REDUCTION MARKET

SYSTEM (ERMS) APPLICATION

1-6. Respondentreallegesandincorporatesby referenceits answerto Paragraphs1
through5 andParagraph15 ofCountI hereinasits answerto Paragraphs1 through6 of
this Count IV.

7. TheIffinois EnvironmentalProtectionAct speaksfor itself; thereforeno answeris
required.

8. TheIllinois PollutionControlBoardRulesspeakfor themselvesthereforeno
answerto this allegationis required. However,Respondentnotesthat Complainanthas
failed to fully andaccuratelyquote35 Ill Adm. CodeSection205.130in materialpart.

9. TheIllinois PollutionControlBoardRulesspeakfor themselvesthereforeno
answerto thisallegationis required.

10. Oasisadmitsthat it wasoperatingpriorto May 1, 1999. Oasisadmitsthat it is
locatedin the“Chicagoozonenonattainmentarea”asthattermis definedin BoardAir
PollutionRegulation35 Ill Adm. Code205.130. Oasisadmitsthat it hasin thepastbeen
“requiredto obtainaCAAPPpermit” but deniesanyimplicationthatit doesnot currently
haveaCAAPPpermit. Oasisis without sufficient knowledgeto form abeliefand socan
neitheradmit nordenythatit is aparticipatingsourceorthatit “has a baselineemissionof
at least10 tons in any sôasonalallotmentperiodbeginningin 1999”, becausepursuantto
35 III Adm Code205.320“baselineemissionsshallbe determinedby the [Illinois
EnvironmentalProtection]Agency” andthat Agencyhasnot yet informedOasisofany
suchdetermination.

11. Oasislackssufficient informationto form abeliefandso canneitheradmitnor
denythat its seasonalemissionsexceeded10 tonsperseasonbeginningin 2001,because
USEPAhadrepudiatedthe applicableemissionfactorthatwasreflectedin Oasispermit,
thereforein therelevanttime periodtherewasno acceptablemethodofdetermining
emissionsfrom Oasis’process.OasisprovidedtheIllinois EPAwith a numberof
estimatesfor 2001 tonsperseasonrangingfrom 10.45for therepudiatedfactor,to 8.44
basedon numbersOasisreceivedfrom theresinmanufacturer.Theterm“beginningin at
least” is unclearasto whetherit refersto otheryearsbeforeor after2001 andsoto that
extenttheparagraphis incapableofbeinganswered.
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12. Thisparagraphallegeslegalconclusionsto whichno answeris required.

13. Oasisadmitsthat it submittedits ERIVIs baselineapplicationonJanuary14, 2003.
Theremainderoftheallegationallegesa legal conclusionto whichno answeris required.

14. Thisparagraphallegeslegalconclusionsto whichno answeris required.

WHEREFORE,Respondentpraysthat CountIV oftheComplaintbe dismissed.

COUNT V
EXCEEDING PERMIT LIMITS

1-6. Respondentreallegesandincorporatesby referenceits answerto Paragraphs1
through5 andParagraph15 ofCountI hereinasits answerto Paragraphs1 through6 of
this CountV.

7. TheIllinois EnvironmentalProtectionAct speaksfor itself; thereforeno answeris
required.

8. Respondentadmitstheallegationscontainedin paragraph8.

9. Respondentdeniesthatparagraph9 oftheComplaintaccuratelyquotesthe
emissionlimits for VOM tonspermonthfinal coatresin.

10. With regardto thetotalannualemissionsRespondentdeniesthatits Total tonsper
yearVOM emissionsexceededits permitprior to 2001. Theremainderoftheallegationis
incapableofbeingansweredbecauseit is not clearwhetherit refersto theannualand
monthly limits for theboothsindividually or collectively.

11. Thisparagraphii allegeslegal conclusionsto whichno answeris required.

WHEREFORE,Respondentpraysthat CountV oftheComplaintbe dismissed.

COUNT VI
FAILURE TO FILE ACCURATE AND COMPLETE ANNUAL EMISSION

REPORTS

1-6. Respondentreallegesandincorporatesby referenceits answerto Paragraphs1
through5 andParagraph15 of CountI hereinasits answerto Paragraphs1 through6 of
this CountVI.

7. TheIllinois Pollution ControlBoardRulesspeakfor themselvesthereforeno
answerto thisallegationis required.
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8. Respondentdeniesthat35 Ill Admin. Code254.132(a)is aBoardrule.

9. This allegationis not capableofbeing answeredbecausetheterm“correctly” is
undefinedandambiguousgiven thattheemissionfactorthatwasreflectedin Oasis1997
permit,andusedto preparetheAnnualEmissionReportsin 1999,2000and2001,was
repudiatedby theUSEPAafterit waswritteninto the 1997permitandno replacement
emissionfactorwasdevelopedin therelevanttime period. Thereforeit is unclearwhether
thepermit emissionfactorwould be consideredthe “correct” factorfor purposesof
answeringthis allegation.

10. Respondentdeniesthis allegation.

11. Respondentadmitsthat it hasnot ified correctedAERsfor calendaryears1999
through2001.

12. This paragraph12 allegeslegalconclusionsto whichno answeris required.

WHEREFORE,RespondentpraysthatCountVI oftheComplaintbe dismissed.

AFFIRMATIVE DEFENSETO COUNTVI

1. Rule35 Ill Adm. CodePart254wasnot adoptedby theIllinois PollutionControl
Board.

2. Rule35 Ill. Adm. Code254.132(a)is anIllinois EPArule.

3. ComplainantaskstheBoardto find aviolationof 35 III Adm. Code243.132(a),
howevernoncompliancewith anIffinois EPArule doesnot constitutean enforceable
violationundertheIllinois EnvironmentalProtectionAct, thereforetheBoardhasno
authorityto find aviolationofthatIllinois EPArule.

4. FurthermoretheIllinois EnvironmentalProtectionAct doesnot authorizepenalties
for “violations” ofIllinois EPA rules.

FIRSTGENERALAFFIRMATIVE DEFENSETO COUNTSII THROUGHVI OF
THE COMPLAINT EMISSIONFACTORISSUE - LACHES

1. Everyviolationin theCountsII throughVI oftheComplaintis predicatedon
allegationsregardingtheamountofVOM emissionsat Oasis’Aurorafacility.

2. CountsII andIII arepremisedon Oasisemitting VOM in anamountin excessofa
level thatwould triggernewsourcereview. CountIV is premisedon Oasishaving
exceededseasonemissionof 10 tons in theozoneseasOn.CountV allegesemissions
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exceedingpermit emissionlimits. CountVI allegesthattheVOM emissionnumbers
submittedfor Oasis’ annualemissionreportswerenot “correct”.

3. As aresultofUSEPA’srepudiationoftheemissionfactorlistedin Oasis’permit
andIllinois EPA’s failure to (until the issuanceofthe CAAPPpermitin 2003)revisethe
permitorotherwisespecif~,rhowto calculateemissions,therewasno “correct” wayto
calculateçmissionsforregulatorypurposes.

4. Thepermit thatIllinois EPAissuedto Oasisin 1997statedthat emissionsshallbe
“calculatedbasedupon...theemissionfactors (%VOM Loss)providedin Condition2.”
Condition2 ofthepermitdoesnotprovideanyemissionfactors,howeverCondition 1
lists anemissionsfactor(13%)andstatesthat it wasobtainedfrom USEPApublication
AP-42 (Table4.12-2).

5. OnMarch 18, 1998,USEPArepudiatedandwithdrew thoseAP-42emission
factorsthat appliedto Oasis;the emissionfactorsfor openmolding ofcomposites.
USEPA’swebsite(http://www.epa.gov/ttn/cheillap42/chO4/related/c04s04.html(1/4/03)~
statesthat “at this timethereis no ‘AP-42 factor’ orestimationmethodforthis category.”

6. OnMarch23, 2000, theIllinois EPA senta letter to Oasiswith acopyofthe
USEPAannouncementofthe emissionfactorwithdrawalandarequestfor commentson
threealternativemeansofcomputingemissions. TheIllinois EPA’s lettercautionedOasis
that” these[new] valuesshouldnot be useddirectlyto calculateemissions.”Theletter
alsostated,quotingwith approvalfromtheUSEPAwebsite,that “usersmust evaluate
theirownapplicationto determinethemostappropriatemethodofestimatingemissions.”

7. Thus,Oasis’ 1997permitwhichremainedin effectuntil 2003,requiredit to report
its emissionson thebasisofnonexistentemissionfactorsandIllinois EPAgaveOasisno
guidanceregardinghow it wasto determineemissions.

8. Therepudiationby USEPAoftheAP-42emissionsfactorsraisedanindustry-wide
questionregardinghowto calculateemissions.In responseto that informationvoid, the
CompositesFabricatorsAssociationdraftedseveraldifferent versionsofemissionsfactors
(theUnified EmissionsFactorsor UEFs)however,no UEF wasdevelopedfor the
aqueousbenzyolperoxidecatalystthatOasiswasusing.

9. Initially therepudiationoftheAP-42 factorwasnota causefor concernbecause
Oasis’emissionsweresomuchlowerthaneitherAP-42ortheUEFs. HoweverOasis
recognizedtheneedto definitively determineits emissionsfor regulatorypurposesso it
voluntarilyinitiatedtestingat PurdueUniversity’s CARL laboratoryin orderto determine
aprocessspecificemissionfactor.

10. Someinitial testingwasdonein Novemberof2000 for EastmanChemical,the
produceroftheaqueousBPOcatalyst,atPurdue’sCARL lab. Thetestingwasflawedbut
still yieldedsomepreliminarydata. Basedonthat Oasisconcludedthat 9%VOM losswas
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areasonable,conservative,estimateofemissionlossesandusedit thecalculationsthat
wereprovidedasAttachment#2 to theJanuary6, 2003 letter. Thatlettercautionedthat
thenumberswereonly estimatesandwerebeingprovidedfor informationpurposesonly.

11. ThemanufactureroftheaqueousBPO catalyststatedthatbasedon extrapolation
fromprevioustestsit believesthatits catalystasusedin Oasis’processcouldresultin
emissionsof”7% orless” ofstyrene.OasisalsoprovidedanestimateofOasis’2001 and
2002emissionsusingthe7% figure.

12 In2001, for example,OasisprovidedattheIllinois EPA’srequest,four different
setsofemissioncalculationsusingeachofthefour alternativemeansofcalculating
emissions(AP-42,9%, 7%,andtheprocessspecificemissionfactor). AP-42hadbeen
repudiated,but noneofthe othermethodshadbeenformally approved.

13. ForpurposesofdeterminingERMsseasonalemissions,themethodofdetermining
emissionsis supposedto be establishedin thepermit,pursuantto 35 Ill Adm. Code
205.330.’In Oasis’caseit wasestablishedbut laterwithdrawnwith no replacement
offered. Thereforefor theremaininglife ofthe 1997permitOasishadno formaldirection
onhow to calculateits VOM emissions.

14. For purposesoftheannualemissionsreport,35 Ill Adm. Code254.107(as
effectivefromMay 14, 1993to July 16, 2001,and35 Ill Adm. Code254.103effective
7/17/01) theemissiondeterminationmethodis to be “the methodgenerallyacceptedor
usedby thosepersonsengagedn thefield ofairpollutioncontrol.” At therelevanttime
therewasno generallyacceptedfactoralthoughefforts werebeingmadeto developthe
UEFs.

15. Forpurposesoftheremainingcounts,thedeterminationofemissionsis controlled
by 35 Ill Adm Code201,.l22whichprovidesfor theuseofstandardemissionsfactorsor
otherfactorsgenerallyacceptedastruebypersonsin thefield. Again,therewasno
standardemissionfactororgenerallyacceptedfactorduring therelevanttime period.

16. Not havingastateapprovedmethodto calculateits VOM emissionshas
prejudicedOasisin thatit is impossibleto satisf~rthestate’sdemandfor a “correct” annual
emissionsreport. It also cannotdeterminewhenorwhether,it hasexceededkey
thresholds. In additionit hasbeenplacedin apositionwhereit must guessat which
emissionlevel it mayoperate.

17. TheIllinois EPA did not actwith duediligencein remedyingthisproblemuntil the
OasisCAAPPpermit wasissuedin 2003. Oasishowever,wasdiligent in providing
calculationsofVOM emissionsusinga varietyofmethods,to theIllinois EPAat the
Illinois EPA’srequest. ‘

18 By its lackofdue diligencein failing to chooseamethodfor Oasisto usein
determiningits emissionstheIllinois EPAprejudicedOasisby forcing to actin a
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regulatoryvacuumin whichit couldnotdeterminewhetherprogramswereapplicableto
it, orhowmuchproductit couldmakewithout exceedingits permit,orhowto reportits
emissions.As a resultComplainantshouldhotbe allowedto pursueits claimsagainst
Oasisto theextenttheyturnon theneedto know,report,or acton, its VOM emissions
levels.

SECONDGENERALAFFIRMATIVE DEFENSETOCOUNTSII THROUGHVI OF
THE COMPLAINT EMISSIONFACTOR ISSUE - WAIVER

1.-17. Respondentreallegesandincorporatesby referenceparagraphs1-11 ofits First
GeneralAffirmative Defenseto CountII throughVI oftheComplaintasparagraphs1-11
of its SecondGeneralAffirmative Defenseto CountII throughVI ofthe Complaint.

18. Sincetherewasno Illinois EPA approved“correct”wayto determineemissions,
andtheIllinois EPA wasfully awareofthat situationandthepositioninto whichOasis
wasplaced,the Complainanthasasamatterofgeneralequityknowinglyandintentionally
waivedits right to pursueits claimsagainstOasis,to theextentthoseclaimsturn on the
needto know, report,oracton, specificVOM emissionsnumbers.

Respectfullysubmitted.

onbehalfofOasisIndustries,Inc.
Dated: February11, 2005

Heidi E. Hanson
H. E. Hanson,Esq.P.C.
4721FranklinAye, Suite1500
WesternSprings,IL 60558-1720
(708)784-0624
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RECE~VED

CLERK’S OFFICE

CERIFICATE OF SERVICE FEB 15 2005

I, the undersigned,certif~rthati . ~~OEl~IN~Sd
AFFIRMATIVE DEFENSES, ii, uponthe following
persons:

originalandninecopiesto:

Clerk, Illinois PollutionControlBoard
100 W. Randolph Street
JamesR. ThompsonCenter,Suite11-500
Chicago, Illinois 60601-3218

onecopyeachto:

Mr. Brad Halloran
HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenterCenter
100 W. RandolphStreet,Suite11-500
Chicago,Illinois 60601-3218

Mr. ZemeheretBereket-AB
EnvironmentalBureau
OfficeoftheAttorneyGeneral
188 WestRandolph, 20thFloor
Chicago,IL 60601

Dated:February11,2005

Heidi E. Hanson
H. E. Hanson,Esq.P.C.
4721 FranidinAve,Suite 1500
Western Springs, IL 60558-1720
(708)784-0624

This filing is submittedon recycledpaper.



RECE~V~D

H. E. HANSON, ESQ. P.C. CLERK’S OFFICE

i~)E.il (L j24~ra~LnAve Suite 1500 FEB 152005

LJ~h~L~~ STATE OF IWNOISU Ii \\ LI L Ii \JTL~Iei~~7o8)Th4-0824 pollution Control k3oard
Fax(708) 784-0827

February10,2005

Clerk,Illinois Pollution Control Board
100 W. Randolph Street
JamesR. ThompsonCenter, Suite 11-500
Chicago,Illinois 60601-3218

RE: Peoplev. OasisIndustries,Inc.~.05-98

DearClerk:

I haveenclosedan extra copyofthe Respondent’sANSWERAN])
AFFIRMATIVE DEFENSES. Pleasedate-stampandreturnit to me in the enclosedself-
addressedstampedenvelope.

Thank ou.

Heidi E. Hanson

End.


