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MOTION FOR RELIEFFROM JUDGMENT

RespondentWasteManagementof Illinois Inc. (“WMII”), pursuantto Illinois Pollution

Control Board(“IPCB”) ProceduralRule 10l.904(b)(1),movesfor theentryofanorder granting

relief from the August7, 2003 OrdervacatingtheKankakeeCountyBoard’sJanuary31, 2003

approvalbaseduponnewly discoveredevidence.This evidenceestablishesthat BrendaKeller

receivedandhadknowledgeofpre-fihingnotice,andwarrantsreversaloftheIPCB decisionthatthe

KankakeeCountyBoardlackedjurisdictionto considerthe local siting applicationon theground

that Mrs. Keller did not receivepre-fihing notice. In supportof this motion, WMII statesthe

following:

I. PROCEDURAL BACKGROUND

OnAugust 16, 2002, WMII filed an applicationfor sitelocationapproval(“Application”)

with RespondentCountyof Kankakee(“KankakeeCounty”) to be reviewedand decidedby the

KankakeeCountyBoard(“CountyBoard”) pursuantto Section39.2 oftheIllinois Environmental

ProtectionAct (the “Act”). 415 ILCS 5/39.2 (2002). The Application requestedlocal siting

approvalfor an approximate302-acreexpansionoftheexistingKankakeeRecyclingandDisposal

Facility(“KankakeeLandfill”) locatedin unincorporatedKankakeeCounty,Illinois. OnJanuary31,

2003, after 11 daysof public hearingsconductedfrom November18 to December6, 2002, the

CountyBoardgrantedlocal siting approvalin aseven-pagewrittendecision(“Approval”).

RespondentsCity of Kankakee(“City of Kankakee”),Merlin Karlock (“Karlock”), Keith

Runyon(“Runyon”), and Michael Watson(“Watson”) filed third-party appealswith the IPCB,

contestingtheApproval,interalia, onthegroundthat theCountyBoardlackedjurisdictionto decide

theApplicationbasedon an allegedfailure to servecertainpersonswithnoticeofWMII’s intentto
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file theApplicationin accordancewith Section39.2(b)oftheAct. ‘Respondentsalsocontestedthe

Approvalon othergroundsnot raisedin this appeal.

OnAugust7,2003,theIPCB issuedanOpinionandOrder(“August7 Order”),reversingthe

Approval.TheIPCBheldthattheCountyBoardlackedjurisdictiontodecide1heApplicationbased

solelyontheIPCB’sdeterminationthatonepropertyowner,Mrs. Keller, did notreceivepre-filing

notice. Specifically,theAugust7 Orderstates:

Theissueofwhetherornotpropernoticeto landownerswasprovidedunderSection
39.2(b)oftheAct (415ILCS 5/39.2(b)(2002))is athresholdissue.Failureto provide
noticeunderSection39.2 oftheAct (415ILCS 5/39.2(b)(2002))diveststheCounty
Boardofjurisdictionin this landfill sitingappeal.Afteracarefulexaminationofthe
recordandtheargumentspresentedby thepartiestheBoardfinds thatpropernotice
wasnot providedto BrendaKeller and theBoard will vacatethe decisionof the
County for lack ofjurisdiction. * * * Sincethe Boardhasfoundthat theCounty
Boardlackedjurisdictiontoreviewthesitingapplication,theBoardneednotaddress
theremainingissuesregardingfundamentalfairnessandthecriteria raisedby the
parties.

OnSeptember12, 2003,WMII filed amotionto reconsiderandvacatetheAugust7 Order

basedon theIPCB’serrorsin applyingexistinglaw. TheIPCB deniedWMII’s motionto reconsider

on October16, 2003 (“October16 Order”), on the groundthat the motion did not presentnew

evidenceora changein the law that indicatedtheIPCB’s decisionwasin error.

Section3 9.2(b)oftheAct requiresapplicantsto givepre-filing noticeofthe intentto file a

sitingapplicationto certainpropertyowners. Section3 9.2(b)provides,in pertinentpart:

No laterthan 14 daysbeforethedateon whichthecountyboardor
governingbodyof themunicipalityreceivesa requestfor site approval,
theapplicantshall causewrittennoticeof suchrequestto be served
eitherin personor byregisteredmail, returnreceiptrequested,on the
ownersofall propertywithin thesubjectareanot solelyownedby the
applicant,andon theownersofall propertywithin 250 feetin each
directionofthelot line of thesubjectproperty,saidownersbeingsuch
personsor entitieswhich appearfrom theauthentictaxrecordsofthe
Countyin whichsuchfacility is to belocated

415 ILCS 5/39.2(b)(2002)
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WMII appealedthe August 7 and October16 Orders to the Appellate Court. Waste

ManagementofIllinois, Inc. v. Illinois Pollution ControlBoard, eta!., No. 3-03-0924(3dDist.)

Theappealchallengesthereversalby the IPCB oftheApproval,andassertsthatMrs. Keller was

providedpre-fihing notice. During the pendencyof this appeal,newevidencewas discovered

establishingthat contraryto the IPCB’s findings, Mrs. Keller was in actual receiptofpre-fihing

noticeasrequiredby Section39.2(b). Relieffrom thejudgmentis thereforewarranted.

II. FACTS2

Publichearingson theApplicationwereheldbeforetheCountyBoardbetweenNovember

18 andDecember6, 2002. (C1244-1272).At thestartofthepublichearings,ObjectorsKarlockand

RichardMurrayfiledthreemotionsto dismisstheproceedingsdueto anallegedlackofjurisdiction

for failure to servenoticeon certainpropertyowners. (C1244 at 45-105). TheHearingOfficer

deniedthemotions. (C1244at 61, 68, 104).

OnDecember4, 2002,neartheconclusionofthepublichearings,afourthmotionto dismiss

theproceedingsfor lackofjurisdictionwasfiled by ObjectorWatson(“WatsonMotion”). Watson

claimedthatMr. RobertKellerandMrs. Keller,husbandandwife, residingat765 East6000South

Road,Chebanse,Illinois, neverreceivednotice. (C1268at 105-107).

A. Testimony from Evidentiary Hearing on Issueof Noticeto The Kellers

To addressthenoticeissueraisedin theWatsonMotion, theHearingOfficerheardtestimony

from specialprocessserver,RyanJones(“Jones”),aswell asfrom Mr. andMrs. Kelleron December

5, 2002. Theirtestimonydisclosedthefollowing.

2 Referencesto theCommonLaw Recordwill be citedhereinas“(R. CL vol. —, p. 00000J”.

Referencesto the transcriptsofthepublic hearingsheldbeforetheCountyBoardon November18
throughDecember6, 2002 will be cited as“(C atJ”.
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TheKellerswerepersonalfriendsofObjectorWatson,andhadasocialrelationshipwithhim

foroverthreeyears. (C1271at63-64,104-105).WatsonoperatesUnitedDisposalofBradley,Inc.,

awastehaulerandwastetransferfacility, thatcompeteswithWMII inKankakeeCounty. Mr. Keller

hauledgarbagefor Watsonwithout beingpaid. (C1271at 105).

JoneswasalicensedprocessserverwithDiligent DetectiveAgencyin Clifton, Illinois, and

wasassignedtheresponsibilityofservingnoticeon theKellers. (C1271at5-6,44,46-47).Between

the four-dayperiod of Monday, July 29 throughThursday,August 1, 2002, at various times

throughoutthedayand evening,Jonesmadefive separateattemptsto personallyserveMrs. Keller

atthe765 East6000SouthRoadaddress.(C1271at7-15, 18,21-23,26-27,35, 58-59).Onall five

attempts,Jonesrepeatedlyknockedonthefront andsidedoorsoftheKellerhome. Excepton July

31,whenawomanwho refusedto givehernameoracceptnoticecameto thedoor,no oneanswered

theknockson eitherdoor.

Jonesmadehis fifth andfinal attempton Thursday,August1, 2002atapproximately12:19

p.m. (C1271 at 12). Jonesagainknockedon bothdoors,andgettingno response,postedacopyof

thenoticeto thesidedoor,whichhadawindowlocatedateyelevel. (C1271at 12-14).Jonesposted

thenoticein thewindowportionofthedoor,whichwasaboutfive feetfrom theground. (C1271

at 12-14). Jonespostedthenoticeby securelyaffixing it to thewindowsurfaceofthedoorwithtwo

stripsof packingtapeatthetop andbottomof thenotice. (C1271 at 13-15).

OnAugust1, 2002,Mrs. Keller arrivedhomefrom workataround4:00p.m. (C1271 at73-

74). Sheenteredherhomevia the sidedoor. (C1271 at 74). ThenoticeJonespostedataround

12:19p.m. would havebeenprominentlyaffixedto that door. (C1271 at 12-15).

At theevidentiaryhearing,Mrs. Kellerclaimedthat shedid not “find” anypostednoticeat
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herhomeonAugust1, 2002. Shedid notstateorexplainhowthepostednoticecametoberemoved

from thedoorto herresidence.(C1271at 73-74). No evidencewasprovidedestablishinghowthe

noticedisappearedorwasremovedfrom thepremises.

At Watson’srequest,both Kellers also signed affidavits in supportof the Motion. On

November9, 2002, two Saturdaysbeforethepublic hearingsbegan,Mr. KellerandWatsonmade

aplanfor theKellers to sign affidavitsclaimingthat theyneverreceivednotice. (C1271at 77-81,

95-97).Watsonwentto theKellers’ residenceon ThanksgivingDay,November28,2002,andasked

Mrs. Keller to signanaffidavit assertingthatsheneverreceivednotice. WatsonaskedMrs. Keller

to sign theaffidavit, without anydiscussionor explanationasto its purposeorcontents. (C1271

at78-80,95-96). Shetestifiedthatshesignedtheaffidavit “simply becauseMr. Watsonasked”her

to. (C1271 at 90).

Both Kellers testifiedthat theydid not know who preparedthe affidavits,and hadnever

talkedwith anyoneto provideinformationorverify theaccuracyofthestatementscontainedin the

affidavitsprior to signing. (C1271 at 78-83,90, 95-97,119-122).

TheWatsonMotion wasfiled on December4th. In theWatsonMotion, Watsonstatedthat

the Kellers did not observethenotice posted“on thedoorof theKeller’s [sic] home.” (Watson

PublicHearingEx. 4 atp. 2). At thetime theWatsonMotion wasfiled, therewasno testimonyor

otherevidencein therecordindicatingwheretheprocessserverpostedthenotice.,

After hearingtestimonyfrom JonesandtheKellers,andoralargumentfrom legal counsel,

theHearingOfficerdeniedWatson’smotionto dismiss. (C1271at 148). OnJanuary31,2003, the

CountyBoarddeterminedthatsufficientpre-filingnoticewasestablishedandthatit hadjurisdiction

to decidethe Application. TheCountyBoardthengrantedtheApproval. On appeal,the IPCB

reversedtheApproval in its August7 Order.
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B. NewlyDiscoveredEvidenceofActual Section39.2(b)Notice
to Robert and Brenda Keller.

Following the IPCB reversal,WMII not only appealed,but also filed a secondsiting

application(the“SecondApplication”) with theKankakeeCountyBoard. Althoughidenticalin all

materialrespectswith thepriorApplication,theSecondApplicationwasdeniedfor failureto satisfy

criteriaone,threeandsix ofSection39.2(a). W~vIllfiled anappealto theIPCB on thebasisthatthe

denialwasreachedasa resultoffundamentallyunfairproceduresandthattherejectionofcriteria

one,threeandsix wasagainstthemanifestweightoftheevidence.Thisappealis pendingas !VMII

v. CountyBoard of KankakeeCounty, No. PCB 04-186(P. C.B. April 21, 2004) (“Kankakee

Appeal”).

OnJuly20,2004,duringthecourseofdiscoveryconductedin theKankakeeAppeal,WMII

tookthedepositionofCountyBoardMemberLisaLathamWaskosky(“Waskosky”). Thetranscript

of theWaskoskydepositionis attachedasExhibit A. Waskoskyrecountedthat shefirst met the

Kellers becauseof their mutual interest in scubadiving and that they sharedmutual friends.

(Exhibit A at 53-56). Waskoskyfurthertestifiedto a conversationwith Mr. Keller in Augustof

2002,priorto herelectionto theCountyBoardin November,2002. Duringtheconversationin the

parkinglot ofa local retailerin KankakeeCounty, Mr. Keller admittedto Waskoskythatbothhe

and his wife had actualknowledgeof the pre-filing notice postedat theirhome. Specifically,

Waskoskytestifiedas follows:

Q. Whois Rob Keller?

A. Rob Keller is thepersonfrom the first applicationthat statedhe did notreceive
notification.
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Q. Andwhenyou saythefirst application,you’rereferringto theapplicationthatwas
filed on August16th of2002?

A. Thatis correct.

Q. Andhowdo you knowthatRobKellerhadclaimedthathedidnotreceivenoticefor
thefirst sitingapplication,theonefiled on August16th of2002?

A. BecauseMr. Keller told me himselfprior to my electionto the countyboardthat
noticehadbeenservedandaffixedto theirdoorandheinstructedhis wife, Brenda
Keller, not to touchit or openit becauseif shedidn’t, thenshehadn’tbeenserved.

Q. Andhewasreferringto anoticethatwaspostedon theirdoorat theirhome?

A. Thatis correct.

Q. Andhow did you learnthis?

A. In a conversationwith Mr. Keller.

Q. In a conversationyou haddirectlywith Mr. Keller?

A. Right. (Exhibit A at 46-47).

Ms. Waskoskyprovidedthedetailsof theconversationaswell, saying:

Q. If thesenoticesweresentout attheendofJulyof2002,would it beaccurateto say
that yourdiscussionwith him aboutthesenoticesoccurredsometimeafterJuly of
2002?

A. The discussionoccurredimmediatelyafter the notice was—within a week of the
noticebeingplacedon his door. (Exhibit A at64).

* * *

Q. Andhow did Mr. Kellerapproachyou in theparkinglot?

A. Hewasgoing in for whateverreason.Hey,how you doing, (indicating),andthat
kind of thing.

A. Yes, that wasawave,I’m sorry.
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Q. Andwhatdid hesayto you then?

A. Hecameover,hechattedfor afewminutes,andthenheindicatedsomethingabout
—trying to think exactlyhow he put it. Somethingto the effectthat, I don’t know
whohewasindicating,theyaresoF-ing stupidthattheyput thatF-ingnoticeon our
doorandjust left it, andI toldtheold ladynot to touchit, don’t openit, just leaveit
whereit’s at andwenevergot it. You didn’t readit, wenevergot it.

Q. Andwhenyousayhe saidtheold lady,who washe referringto?

A. I’m assumingBrenda[Keller].

Q. Andwhat’sthebasisofthat assumption?

A. Well, he’sreferredto herastheold ladyafewtimes.

Q. Oh,hehas?

A. Yes.

Q. Andhehadreferredto herasthat prior to that occasion?

A. Yeah. (Exhibit A at 66-67).

* * *

Q. Whatelsedidhesayto youregardingthenoticethatwasserit’tci hiwliome or thatwas
postedon his door?

A. Thatit wasstill there.

Q. It wasstill onhis door—

A. Uh-huh.

Q. —asoftheday hespokewith you?

A. TJh-huh. (Exhibit A at 67-68).

* * *

Q. Whatelsedid hesayaboutanynoticethat wentto his home?

A. Thatwasprettymuchit. Hewaslaughingathimselfandappearingto bequiteproud
ofhiscleverness.And thenI concludedtheconversation,saidI amfreezingto death,
I got to get in thecar, I got to go.
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Q. Andwhenyou sayhewasreferringto hiscleverness,whatdid you understandthat
clevernessto be?

A. Thathehadoutsmartedsomebody.

Q. Anddid heindicatethathewasgoingto denythathehadreceivedanysuchnotice?

A. Thatwastheindication.

Q. Did heindicatethathis wife Brendaor theold lady—

A. Theold lady.

Q. —wasgoing to denythatshereceivedanynotice?

A. Thatwastheindication. (Exhibit A at68-69).

* * *

Q. Andyousaidbeforethatthis discussionoccurredaboutaweekafterthenoticewas
posted.Whatwasthebasisfor yourconclusionthatthediscussionoccurredshortly
afterthenoticehadbeenposted?Did hemakesomereferenceto it ordidheindicate
thatit hadbeenrecentlyposted?

A. No. All hesaidwasit wasstill there,so I wasthinking it hadto befairly recentlyfor
it to still bestuckon thedoor.

Q. Did hein anywaydescribeorstatehowthenoticewasaffixed to thedoor? In other
words,with nails,with tape,with —

A. He saidit wastapedto thedoor. (Exhibit A at 70-71).

III. ANALYSIS

A. The IPCB Has the Powerto Grant Relief from Final Orders.

IPCB ProceduralRules,Section101.904(b)(1),states:

On writtenmotion, theBoardmayrelieveapartyfrom afinal order
enteredin acontestedproceeding,for thefollowing:

(1)Newlydiscoveredevidencethatexistedatthetime
of hearingand thatby duediligencecouldnot have
beentimely discovered.

Accordingly,theIPCB hastheexpresspowerto grantrelieffrom theAugust7 Order.
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B. ReliefBasedupon Newly DiscoveredEvidence.

WMII respectfullyrequeststhe entryofanordergrantingrelieffrom theAugust 7 Order,

baseduponthenewly discoveredevidenceprovidedby Waskosky. Suchanorder is justified(i)

becausetheevidenceprovidedbyWaskoskyis “newlydiscovered”asthattermis definedin thecase

law, (ii) RobertKeller’s statementsestablishedthatbothhearid.Mrs.Kellerreceivedandhadactual

knowledgeofthepostednotice, and(iii) theevidenceof actualpre-filing noticeto the Kellers is

materialto theoutcomeofthisjurisdictionalissue,astheallegedabsenceofsuchnoticewasthesole

basisfor theIPCB’s decisionto reversetheApproval.

1. Standardsfor Relief.

While no reporteddecisionscouldbe foundspecificallyconstruingSection101.904(b)(1),

theSectionis similarto theprovisionsoftheIllinois’ CodeofCivil Proceduregoverningrelieffrom

final judgmentsbasedonnewly discoveredevidence.735 ILCS 5/2-1401 (2002). TheSectionis

alsosimilar to themotion fornewtrial baseduponnewlydiscoveredevidence,whichhasthesame

standardsastheSection2-1401petition for relief from final judgment. Theapplicationof these

standardshereestablishthatrelieffrom theAugust7 andOctober16 Ordersis warranted.

Section2-1401oftheCodeofCivil Procedure(formerlysection72oftheCivil PracticeAct

(Ill. Rev. Stat. 1981, ch. 110, par. 72)providesastatutorymechanismprocedureby which final

orders,judgments,and decreesmaybe vacatedby thetrial court30 days from theentry thereof.

Smithv. Airoom, 114 Ill. 2d209,220-21(1986);accordAmericanAmbassadorCasualtyv. Jackson,

295 Ill. App. 3d 485, 489 (1998).

In order to be entitled to relief undersection2-1401, the newly
discoveredevidencemustbe(1) soconclusivethatitwouidprobably
changetheresultif a newtrial is granted;(2) discoveredafterthe
trial; (3)ofsuchcharacterthat it couldnothavebeendiscoveredprior
to trial in theexerciseofduediligence;(4)materialto theissues;and
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(5) not merelycumulativeto the trial evidence.(Tuttle v. Fruehauf
Corp.(1984),122Ill. App. 3d 835, 839, 462N.E.2d645, 78 Ill. Dec.
526.)

Peoplev. Hallom, 265 Ill. App. 3d 896, 906 (1stDist. 1994)

2. Motion For NewTrial.

A motionfor anewtrial baseduponnewlydiscoveredevidenceis revieweduponexactlythe

samestandardasapetitionunder§2-1401:

First, it mustappearto be of suchconclusivecharacterthat it will
probablychangetheresultif anewtrial is granted;second,it must
havebeendiscoveredsincethetrial; third, it mustbesuchas could
not havebeendiscoveredbefore the trial by the exerciseof due
diligence; fourth, it mustbematerialto the issue;and fifth, it must
notbemerelycumulativeto theevidenceofferedon thetrial.

Kasterv. Wildermuth,108 Ill. App. 2d 288, 291-292(3d Dist. 1969) (citationsomitted). Here,

applyingapplicablecaselaw undertheseidenticalstandards(either§2-1401petitionormotion for

newtrial), the newly discoveredevidenceestablishingMrs. Keller’s receiptofpre-fihing notice

satisfiestherequirementsfor relief from theAugust7 andOctober16 Orders.

a. Highly Probable That Evidenceof Pre-filing Notice Will Changethe
Result.

Newlydiscoveredevidenceis sufficient to merit relief whentheevidencewill “probably

leadto adifferent result.” Pritchettv. SteinkerTruckingCo., 40 Ill. 2d 510, 512 (1968).

While it is the generalrule * * * that courts do not favor new trials on newly
discoveredevidenceandthatunlesstheevidenceappearsto besuchaswouldcause
adifferentverdictnewtrials shouldnot begranted,yetwhereit appearslikely that
uponare-trialsuchnewevidencewouldchangetheresult,courtsshouldnothesitate
to grantanewtrial on accountofnewevidence.

Peoplev. Cotell, 298 Ill. 207,216-217(1921)(newtrial warrantedwheretheveracityof witness

testimonywhich was the foundationof the state’s casewasunderminedby newly discovered

evidence);Swineyv. Miller, 253 Iii. App. 81, 88 (3d Dist. 1929)(courtsshouldnothesitateto grant
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anewtrial onaccountof newly discoveredevidence,whereit is apparentor likely that it might

changetheresultuponaretrial);cf Springerv. Schultz,205 Ill. 144, 145 (1903)(judgmentaffirmed

wherenewevidencewouldnotaffectoutcome);Quaglianov.Johnson,100111.App.2d444,448-49

(3d Dist. 1968) (husband’smotionfor newtrial dueto newevidencewasproperlydenied,where

evidencecouldonly partiallydiscreditwitness).

In Heringtonv. Smith,138 Ill. App.3d 28 (3dDist. 1985),anewtrial wasgrantedwherethe

defendantsexpertwitnesshadlied abouthis credentials.Similarly, in Peoplev.Alfano,95 Ill. App.

3d 1026 (2d Dist. 1981),the appellatecourt remandedthecasefor a newhearingwhereit was

discoveredduringthependencyofhis appealthatthestate’sexpertwitnesshadperjuredhimself.In

Bezarkv.KostnerManor,Inc.,29111.App.2d 106(1stDist.1961),apatient’sfalsedenialofafelony

convictionduringanegligenceactionagainstanursinghorn’~requiredanewtrial’becausetbedenial

couldhaveaffectedtheoutcome. Finally, in Swiney,agrandfather’sforgerydefenseto liability on

a notepurportedlysignedby both the grandfatherand his grandsonincludedtestimonyof the

grandsonthatheforgedthegrandfather’ssignature.253 Ill. App. at 88. After thetrial, thegrandson

madean affidavit, usedin supportof themotion for newtrial, statingthathis testimonyatthetrial

regardinghis forgerywasnot true.Thecourtfoundthat themotionfor anewtrial shouldhavebeen

granted,

Thecentralissuein this appealis whetherBrendaKeller receivedpre-filing notice. The

testimonyprovidedby Waskoskydirectly addressesthis issueasit (a) provesactualserviceofthe

pre-filing noticeuponBrendaKeller; (b) is anadmissionbyRobertKellerofreceiptofthepre-filing

noticeby him andhis wife; and(c) demonstratesthat theKellers’ knewofthe implicationsofthe

postednotice,andtheyleft thepre-filingnoticeaffixedto theirdoorpurposefullyto obviateservice
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(whichwould lendcredenceto theconclusion,that theKellerswereconstructivelyservedunder

circumstanceswheretheywereaffirmatively avoidingservice).

If the IPCB were to determinethat bothRobertandBrendaKeller hadactualreceiptand

knowledgeofthepre-filing notice,it is highlyprobablethattheTPCB would reverseits August7

Order,whichwasbasedsolelyonthedeterminationthatMrs. Kellerhadnotbeensufficientlyserved

pre-fihingnotice.

b. DiscoverySinceTrial.

Waskosky’sdepositionwastakenonJuly20,2004,in connectionwith theKankakeeAppeal.

ThepublichearingbeforetheCountyBoardin thiscasewasheldfromNovember18to December6,

2002. TheCountyBoardgrantedits Approval on January31,2003. TheIPCB issuedits Opinion

andOrdervacatingthe Approval on August 7, 2003. Hence,the new evidenceadducedfrom

Waskoskypost-datedthehearingsbeforeboththeCountyBoardandtheIPCB.

3. NewlyDiscoveredEvidence.

“Newly discovered”is evidencethatwasnot previouslydiscoverableprior to judgmentby

theexerciseofordinarydiligence.Andersenv. ResourceEconomicsCorp., 133Ill. 2d 342,347-348

(1990). “Ordinary diligence” requiresthat apartydiligently usepretrialdiscoveryproceduresor

evenadequatepretrial investigation. Kasterv. Wildermuth,108 Ill. App. 2d 288, 293 (3dDist.

1969).

Here, thereis no questionthatthetestimonyprovidedby Waskoskywasnotdiscoverable

prior to judgmentby theexerciseof duediligence. TheWatsonMotion waspresentedatthestart

ofWMII’s rebuttalon December4, 2002. (Affidavit ofDonaldJ.Moran,Exhibit B, ¶14). The

publichearingsconcludedDecember6, 2002. (Ex. B., ¶14). Therewasno opportunityorreason
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to conductdiscoveryor seek information regardingthe Waskoskyevidenceduring the siting

proceedingsbeforetheCountyBoard. (Ex. B., ¶14).

Indeed,Waskosky’sexistencewasunknownto WMII at thetime ofherconversationwith

RobertKeller in which headmittedhis contrivanceto denyservice. (Ex. B., ¶10). Waskosky’s

existenceremainedunknownuntil her electionto the CountyBoard in November2002 (which

becameeffective on December10, 2002, just after the public hearings were concluded).

(Ex. B., ¶11). Evenaftershewassworn in asa CountyBoardmember,WMII had no basisor

informationto suspectthatWaskoskyeitherhadarelationshipwithRobertorBrendaKeller,or that

shemight havefactsorinformationrelatingto theKellers’ receiptofpre-filingnotice. (Ex. B., ¶12).

In short, no witnesses,factsor documentsin any waypointed to the slightestpossibility that

Waskoskyhadeitherrelevantorcrucialinformationregardingthis issueofpre-fihingnoticeonthe

Kellers. (Ex. B., ¶13).

Wlv1ll soughtto deposeWaskoskyinPCB04-186to establishfactsandinformationrelating

to theclaim of fundamentalunfairnessin the decisionon the SecondApplication. (Ex. B., ¶8).

WIvill hadno informationorreasonto believethatWaskoskyhadanyrelationshipwith theKellers

orknowledgeoftheirreceiptofpre-filingnoticepriorto schedulingherdepositionin theKankakee

Appeal. (Ex. B., ¶12). Thus,evenaslate asthependencyof theKankakeeAppealin April to July,

2004,WMII hadno reasonto know or discovertheevidenceofWaskosky’sdiscussionwith Mr.

Keller. (Ex. B., ¶17).

d. The Evidenceis Critical to theSoleIssuein this Appeal.

Waskosky’stestimonyprovidesevidencethatliesattheessenceofthis appeal:whetherthe

Kellersreceivedpre-filing notice. Theallegedlackof suchreceiptwasthe basisfor theIPCB’s

decision. The evidenceis material to prove receipt of the pre-filing notice by the Kellers.
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Waskosky’s testimonynot only establishesthe admissionof actual notice (and correlatively

impeachestheKellers’versionofevents),butalsoindicatesthattheKellerspurposefullyobstructed

thefair administrationofthehearingprocesswith aspeciousjurisdictionalobjection. In effect,the

Kellersworkedafrauduponthejudicial processwhichalonemaybesufficientto warrantremand

for hearingandconsiderationby theIPCB. Whereperjuredtestimonywouldwork fraud uponthe

court, false testimonyof a material witnessmay alonebe sufficient to warranta new trial.

Herington, 138Ill. App. 3dat 31 citing Quagliano,100111.App. 2dat 448.

e. Waskosky’sEvidenceis Not Cumulative.

Waskosky’sevidenceis notcumulative. While Jonestestifiedthatheaffixedthepre-filing

noticeto the windowof theKeller’s side door, the issuewaswhetherBrendaKellerhad actual

receiptorknowledgeofpre-filling notice. Nootherwitnessorotherdirectevidencewasofferedat

thesiting hearing refutingherclaim thatshe,andherhusband,actuallysawthenoticeaffixed to

theirdoor.

IV. REQUEST FOR ORAL ARGUMENT

Pursuantto Section101.700oftheIPCB ProceduralRules,WMII respectfullyrequeststhe

opportunityto presentoral argumentin supportof this motion.

WMII is unawareof anydecisionapplying Section lol.904(b)(1)where,ashere,newly

discoveredevidencenotonly directlyrelatesto thesoleissue’inthecase,but alsorefutesthefactual

basis on which the issuewas decided.. The new evidenceis critical to a fair and complete

determinationofthejurisdictionalquestion,andshouldbeexplainedandconsideredin thecontext

ofthe lengthy, complexandhotlycontestedsitingproceedingsbeforetheKankakeeCountyBoard.

WMH believestheIPCB andthepartiesmaybenefitfrom oralargumentandanalysisofthe

critical jurisdictionalquestionin this matteroffirst impression.
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V. CONCLUSION

Forthereasonssetforth above,WMII respectfullyrequeststheentryofanorder(a) granting

relief from the August 7 andOctober16 Ordersvacatingthe CountyBoard’s January31, 2003

Approval, baseduponthenewlydiscoveredevidenceprovidedbyWaskosky,(b) settingthismatter

for hearing,and (c) awardingsuchotherandfurtherreliefastheIPCB deemsappropriate.

Respectfullysubmitted,

Wi~TEMANAGEMENT OF ILLINOIS, INC.

By:~~k~, J ~‘

OneofIts Attjcrneys
DonaldJ.Moran
Pedersen& Houpt, P.C.
161 N. ClarkStreet-Suite3100
Chicago,Illinois 60601
(312)641-6888
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15
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P.O. Box 1389
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815.490.4900
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1

2 Deposition taken pursuant to the discovery

3 provisions of the Illinois Code of Civil Procedure

4 and the Rules of the Supreme Court promulgated

5 pursuant thereto.

6 (Commencing at 10:55 a.m.)

7 LISA LATHAM WASKOSKY,

8 the deponent herein, called as a witness, after

9 ‘having been first duly sworn, was examined and

10 testified as follows:

11 EXAMINATION BY

12 MR. MORAN:

13 Q. Let the record reflect this is the

14 deposition of County Board Member Waskosky taken

15 pursuant to the Illinois Code of Civil Procedure,

16 the Illinois Supreme Court rules and the applicable

17 rules of the Illinois Pollution Control Board.

18 Good morning. My name is Donald Moran.

19 represent the applicant, Waste Management of

20 Illinois, Inc. The matter is Waste Management of

21 Illinois, Inc., versus County Board of Kankakee,

22 Illinois. The number is PCB 04—186.

23 I’m going to be asking a number of

24 questions today that relate to the applications
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1 filed by Waste Management of Illinois, Inc., for the

2 proposed expansion of the Kankakee landfill. I will

3 try to ask questions that are as clear and

4 understandable as possible, but there may very well

5 be times when I fail in that attempt, and when I do,

6 I would ask that you request clarification because

7 it will be important that the answers you provide

8 are responsive to the questions that I ask. Is that

9 fair enough?

10 A. Uh-huh.

11 Q. Okay. You need to say yes or no for the

12 court reporter.

13 A. Yes. Yes.

14 Q. Could you tell us your full name and spell

15 your last name for the court reporter?

16 A. My full name is Lisa Latham Waskosky. No

17 hyphen. My last name is spelled W A S K 0 5 K Y.

18 Q. And what is your address?

19 A. 26 Dennison Drive, Bourbonnais, Illinois.

20 Q. What is your business or occupation?

21 A. I’m a registered nurse.

22 Q. Are you currently employed?

23 A. Yes.

24 Q. By whom?
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1 A. Riverside Medical Center emergency

2 department.

3 Q. And how long have you been there?

4 A. Four years. Prior to that time, I was a

5 college student.

6 Q. When were you elected or appointed to the

7 county board?

8 A. I was elected in November of 2002.

9 Q. When does your current term expire?

10 A. November of 2004.

11 Q. Are you running for reelection?

12 A. Yes.

13 Q. Which district do you represent?

14 A. It’s 27.

15 Q. And where is District 27 located?

16 A. District 27 is in a portion of Bourbonnais

17 representing part of Belier subdivision, Heritage

18 Estates subdivision and Northfield subdivision.

19 Q. How far is the district located from the

20 proposed expansion or the existing Kankakee

21 landfill?

22 A. I’m not really certain. 14, 15 miles

23 maybe.

24 Q. Are you affiliated with any political
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1 party?

2 A. Yes, I am.

3 Q. Which party?

4 A. I’m a Democrat.

5 Q. What committees have you served on while

6 on the county board?

7 A. Capital development, schools, public

8 health and animal, bridges and highway, and building

9 and grounds.

10 Q. Are you a member of the Regional Planning

11 Commission?

12 A. No.

13 Q. Now, Ms. Waskosky, are you familiar with a

14 siting application which was filed by Waste

15 Management of Illinois, Inc., on August 16th of 2002

16 requesting approval for the proposed expansion of

17 the existing Kankakee landfill?

18 A. Yes, I am.

19 Q. And how did you become aware of that

20 application?

21 A. It was in the newspaper. It was a hot

22 issue.

23 Q. Did you attend any of the hearings on this

24 application, and those hearings would have been
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1 conducted in November and December of 2002?

2 A. No, I did not.

3 Q. Did you discuss that application or have

4 any communications with any member of the Regional

5 Planning Commission regarding that first

6 application?

7 MR. PORTER: Wait a second. You can

8 answer that.

9 A. I’m not really sure who all is on the -— I

10 can’t keep everybody straight on the Regional

11 Planning Commission. To my knowledge, no.

12 Q. And when I refer to the first siting

13 application, this is the application that I will be

14 referring to.

15 A. Okay.

16 Q. Are you also aware that a siting

17 application was filed by Waste Management of

18 Illinois, Inc., on September 26th of 2003 for the

19 expansion of the existing Kankakee landfill?

20 A. Yes.

21 Q.. And how did you become aware of that

22 filing?

23 A. I was a member of the county board and it

24 was discussed by the county board.
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Q. Did you vote on the first application?

A. Yes. That was in February of 2003, am I

Q. It would have been on January 31st of

Yes, I did vote on it.

And how did you vote on the first

A. I voted in favor of it.

Q. You voted to approve the first

application?

A.

Q.

A.

Q.

did occur

A. Yes.

Q. Have you talked with or had any

communications with any person about your vote on

the first application?

A. Yes, county board, fellow county board

members.

23 Q. Did you have those discussions or

24 communications after you vot’ed on January 31st,

1

2

3

4

5 2003.

correct?

A.

Q.

application?

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Uh-huh.

You need to say yes or no.

Yes. Yes.

And to the best of your recollection, that

on January 31st of 2003.
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1 2003?

2 A. I don’t recall. Possibly.

3 Q. Which county board members did you talk

4 to?

5 A. George Washington.

6 Q. Anybody else?

7 A. Jamie Romein and Pam Lee.

8 Q. When did you talk with Mr. Washington

9 approximately?

10 A. I would say initially after that meeting

11 in January.

12 Q. Any other times?

13 A. I couldn’t recall the dates, but from time

14 to time we discussed it.

15 Q. And would that be up to the current date,

16 up to today?

17 A. Yes.

18 Q. How many such discussions have you had

19 with Mr. Washington approximately?

20 A. About four.

21 Q. What has Mr. Washington said to you in

22 these conversations?

23 MR. PORTER: Objection. That

24 interrogatory is designed and does indeed
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1 potentially invade the deliberative process of a

2 county board member regarding applications at issue,

3 and I direct you not to answer.

4 A. Okay.

5 Q. Do you accept that instruction not to

6 answer that question?

7 A. Yes.

8 Q. Other than the discussion you had with Mr.

9 Washington after the vote on January 31st, 2003,

10 where did these discussions with Mr. Washington take

11 place?

12 MR. PORTER: I’m sorry, can you read that

13 back?

14 (Requested portion of the deposition was

15 read by the court reporter.)

16 MR. PORTER: Okay. If you understand the

17 question, you can answer it.

18 Q. Well, I assume that you talked to Mr.

19 Washington on January 31st here at the county board

20 building.

21 A. Right, that’s where I usually speak to

22 him~ I ——

23 Q. So other than that meeting, where have you

24 had these discussions? Maybe they’ve all been here.
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1 Maybe -—

2 A. Yeah, they’ve all been here.

3 Q. They’ve all been in the county building?

4 A. Yes.

5 Q. Was anyone else present during these

6 communications or discussions with Mr. Washington?

7 A. There were other people around, but

8 usually not directly involved. You know, they would

9 pass by and say hi, but that was about it.

10 Q. And who were these other people?

11 A. Just other board members.

12 Q. How many such discussions or

13 communications did you have with Jamie Romein

14 regarding your vote on the first application?

15 A. One.

16 Q. When did that occur?

17 A.. That occurred on the day of the vote.

18 Q. Was anyone else present for this

19 discussion or communication?

20 A. We were in the boardroom, but it was a

21 private discussion.

22 Q. Because, as you know, during or after the

23 board meetings, there are frequently citizens,

24 residents, other people come’ up to talk to board
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1 members, so my question is this discussion with Mr.

2 Romein may have been in the presence of other

3 resident, citizens or interested persons.

4 A. Oh-huh.

5 Q. And you’re saying that there wasn’t any

6 other person who was part of this discussion with

7 Mr. Rornein --

8 A. No.

9 Q. —— is that correct?

10 A. That’s correct.

11 Q. Did you also talk about Mr. Romein’s vote

12 on the January 31st, 2003?

13 MR. PORTER: I’m going to caution the

14 witness that this question calls for a yes or no

15 response and that’s how you should respond. Go

16 ahead and answer.

17 A. Yes.

18 Q. What did Mr. Romein say to you during this

19 conversation?

20 MR. PORTER: Objection. And I would

21 direct the witness not to answer on the same ground

22 as earlier.

23 A. Agreed.

24 Q. Do you accept that instruction?
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1 A. Oh-huh.

2 MR. PORTER: You have to say yes or no.

3 A. Yes.

4 MR. PORTER: And I’m sorry, while there’s

5 a gap here, Ms. Waskosky, sometimes you’re saying

6 uh-huh, uh-uh, while Mr. Moran is asking a question.

7 Try to wait until he’s completely done asking his

8 question and then respond, okay?

9 THE WITNESS: Okay.

10 MR. PORTER: Sorry, go ahead.

11 Q. You mentioned you had some discussions

12 with Pam Lee after your vote on January 31st, 2003.

13 How many such discussions did you have with Ms. Lee?

14 A. One.

15 Q. Was that the day of the vote?

16 A. Yes, it was.

17 Q. Where did it take place?

18 A. Here at the county building.

19 Q. Was it in the county board meeting room or

20 some other place here in the county board building?

21 A. Actually it was in the meeting room, yes.

22 Q. Anyone else present during this

23 conversation with Ms. Lee?

24 A. Not as a part of the conversation, no.
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1 Q. You talked about your vote with Ms. Lee?

2 A. Oh-huh. Yes.

3 Q. Did she talk about her vote with you?’

4 A. No.

5 Q. How long did this discussion with Ms. Lee

6 last?

7 A. 30 seconds or less.

8 Q. You’ve had no other discussions with Ms.

9 Lee about your vote on January 31st of 2003?

10 A. No.

11 Q. And you had no discussion or communication

12 with any other person about your vote on January

13 31st, 2003, other than the three people you’ve

14 identified; is that correct?

15 A. Just my husband.

16 Q. What is your husband’s name?

17 A. Thomas.

18 Q. Last name?

19 A. Waskosky.

20 Q. Other than those four people, you haven’t

21 had communications or discussions with anyone about

22 your vote on the 2003 --

23 A. No.

24 Q. -- January 31 vote?



14

1 A. No.

2 MR. PORTER: Again, I know that Don

3 sometimes talks very slowly, but try to wait

4 until ——

5 THE WITNESS: Okay.

6 MR. PORTER: —- he’s done asking the

7 question.

8 THE WITNESS: I’m used to stat responses,

9 yes, no, da da da.

10 MR. PORTER: Oh, you’re a nurse.

11 THE WITNESS: Oh-huh.

12 MR. PORTER: Yeah, we move at a whole

13 different speed.

14 THE WITNESS: Oh, yeah. See, I’m looking

15 at my watch, okay, I’m done with this, should be

16 done.

17 BY MR. MORAN:

18 Q. Have you had any discussions or

19 communications with any person regarding the filing

20 of the second application on September 26th, 2003?

21 A. Fellow board members.

22 Q. When did those discussions take place?

23 Let’s break it down this way. Prior to that second

24 filing on September 26th of 2003, did you have any
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1 discussions with any persons regarding the second

2 filing?

3 A. Yes.

4 Q. With whom did you have such discussions?

5 A. Ann Bernard.

6 Q. Anyone else?

7 A. George Washington.

8 Q. Anyone else?

9 A. And Jamie Romein.

10 Q. I’m including within the question any

11 person at all, county board member or not.

12 A. Oh, okay. My husband, Thomas.

13 Q. Anyone else?

14 A. My uncle lives next door to me, John

15 Latham.

16 Q. John Latham?

17 A. Oh-huh.

18 Q. Anyone else?

19 A. That’s the only specific people I can

20 recall.

21 Q. And when did you have any discussions with

22 Ms. Bernard regarding the am —— the second

23 application?

24 MR. PORTER: Well --
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1 Q. And again we’re talking about a period

2 prior to the time the second application was filed,

3 prior to September 26, 2003.

4 A. Board meetings. She sits behind me.

5 Q. And on how many occasions did she talk

6 with you about this --

7 A. Every board --

8 Q. —— anticipated filing?

9 A. Every board meeting --

10 Q. Every board meeting?

11 A. -- she would poke me between the shoulder

12 blades and start babbling.

13 MR. PORTER: That’s fine. Remember, limit

14 your answers to the questions that are asked.

15 A. Okay.

16 Q. So this was a continuing pattern for Ms.

17 Bernard?

18 A. Yes.

19 Q. And again, focussing on the time prior to

20 the actual filing of that second application, did

21 Ms. Bernard indicate to you that she was aware that

22 this second application was anticipated to be filed?

23 MR. PORTER: Hang on a minute please.

24 I’ll object to the extent it’s not limited to
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sessions outside of executive session meetings. To

the extent it invades the attorney/client privilege

I object and direct the witness not to answer, but

if they were public meetings, I don’t have a problem

with this particular question.

Q. Well, let me just clarify that. My

understanding was you were saying she was poking you

and talking to you during the public meeting, during

the public portion of the county board meeting; is

that correct?

A. That’s correct.

Q. We aren’t talking about poking you and

talking to you during executive session, correct?

A. That’s correct.

Q. So she was doing this during the normal

regularly scheduled county board meetings --

A. Yes.

Q. -— prior to September 26th of 2003?

A. Yes.

Q. And your best recollection is she did this

for each of the regularly scheduled board meetings

immediately before the September 26th, 2003, filing.

A. Yes.

Q. The first of those that you can remember,

1

2

3

4

5

6.

7

8

9

10

11

12

.13

14

15

16

17

18

19

20

21

22

23

24
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1 what did Ms. Bernard say to you when she was poking

2 you?

3 MR. PORTER: Okay; hang on a second.

4 That’s different than the question you asked before.

5 I need to take a break with the witness.

6 A. Okay.

7 (Brief recess at 11:14 a.m. to 11:16 a.m.)

8 MR. PORTER: Having spoken to the witness,

9 this question does indeed invade the deliberative

10 process of a board member. Therefore, I’m going to

11 direct her not to answer.

12 MR. MORAN: To clarify the basis for the

13 question, there obviously was no siting application

14 on file during the period within which I’m asking

15 about these questions. This question may very well

16 reveal information that discloses prejudgment or

17 bias on the part of a county board member who may

18 have concluded or indicated a conclusion about an

19 anticipated application that was yet to be filed.

20 Obviously there’s no decision making process that’s

21 being invaded here.

22 We’re talking about an anticipated filing

23 on an application which was planned to be filed at a

24 , certain point, and by definition there can’t have
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1 been an evaluation or decision making process that

2 could have taken place. However, there could very

3 well be a conclusion or a prejudgment by a county

4 board member of an application that was yet to be

5 filed.

6 So I think from that standpoint it

7 certainly is a relevant question. It’s not in any

8 way intended to invade anybody’s decision making

9 process because there could not have been one with

10 regard to this application.

11 MR. PORTER: If I may respond, Ms. Bernard

12 voted on both applications. Your interrogatory

13 indeed does invade the deliberative process because

14 it is quite possible that those conversations or the

15 response to that interrogatory involved a discussion

16 about the reasons she may or may not have voted one

17 way or the other in regard to the first application.

18 Your interrogatory is not limited and therefore does

19 indeed the invade the deliberative process. The

20 fact that those communications took place after an

21 application was pending is irrelevant. The issue is

22 whether or not it invades the deliberative process,

23 and if it indeed invades the deliberative process,

24 it’s not to be discovered. That’s why I have no
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1 choice but to direct the witness not to answer.

2 Q. And you accept that instruction?

3 A. Yes.

4 Q. Did anything that Ms. Bernard stated to

5 you during these County Board meetings about the

6 upcoming application in any way relate to the

7 reasons why she voted as she did on January 31st,

8 2003, on the first siting application?

9 MR. PORTER: Caution the witness that this

10 question calls for a yes or no response and you

11 should answer so.

12 A. Yes.

13 Q. Did any portion of the statements she made

14 to you refer in any way to the anticipated second

15 application to be filed September 26th of 2003?

16 MR. PORTER: Sorry to have to keep

17 interrupting, but I need that read back please.

18 (Requested portion of the deposition was

19 read by the court reporter.)

20 MR. PORTER: You may respond.

21 A. No.

22 Q. Would it be accurate to say, then, that

23 whenever Ms. Bernard made a statement to you in the

24 board meetings immediately prior to the September
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1 26th, 2003, filing of the second application, she

2 referred only to the reasons she voted the way she

3 did on January 31st, 2003?

4 A. Yes.

5 Q. Did you respond or say anything to her in

6 response to the statements she made to you?

7 MR. PORTER: This, again, calls for a yes

8 or no response.

9 A. Yes.

10 Q. And what did you say to her?

11 MR. PORTER: I have to take a moment with

12 the witness.

13 (Brief recess at 11:20 a.m. to 11:22 a.m.)

14 MR. PORTER: I would just caution the

15 witness that your —— I am directing you not to

16 answer to the extent that your response in any way

17 states or suggests what Ms. Bernard may have been

18 indicating her deliberative process or what your

19 deliberative process was, but apart from that, you

20 may go ahead and answer. Do you understand my

21 direction?

22 THE WITNESS: Yes.

23 MR. PORTER: Okay. So you may go ahead

24 and answer Mr. Moran’s question. I ask that it be
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1 read back one more time so our record is nice and

2 clear.

3 (Requested portion of the deposition was

4 read by the court reporter.)

5 A. Shut up. Stop poking me. Shut up. Leave

6 me alone. You’re an idiot. Basically I told her I

7 was just tired of hearing her mouth. Just to leave

8 mebe.

9 Q. And did she leave you be?

10 A. No. No.

11 Q. She did not respect your request that she

12 stop talking with you --

13 A. No.

14 Q. -- about, we’re talking about the siting

15 applications.

16 MR. PORTER: Whoa. That -- wait one

17 second please. You’ve now changed your question in

18 to limiting it about the siting applications, and I

19 think that’s an improper characterization of what

20 the record is in this case. And as a matter of

21 fact, it’s contrary to what the witness has already

22 testified to when she said that Ms. Bernard never

23 discussed the impending application. So I object to

24 the extent you tried to mischaracterize the record.
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1 . And you can answer if you can. Do you understand

2 the question?

3 THE WITNESS: I thought I did, but ——

4 MR. PORTER: Let’s have it read back.

5 (Requested portion of the deposition was

6 read by the court reporter.)

7 MR. PORTER: All right. Again, I believe

8 that that question —— I’m going to direct the

9 witness not to answer because the question has been

10 asked and answered. You’ve already asked it in

11 regard to the first application. You’ve asked it in

12 regard to the second application. I’ve either

13 objected or allowed the witness not to answer. So

14 you’re rehashing ground that’s already been covered.

15 I’m going to direct the witness not to answer.

16 Q. Let me just clarify this because I’m

17 really confused now. My initial series of questions

18 here was to ask you whether you had any discussions

19 with any —— anyone regarding the September 26th,

20 2003, siting application which we’ve called the

21 second siting application prior to September 26th,

.22 2003. I thought your answer to that question was

23 yes, and you identified five names of people with

24 whom you had had discussions or communications
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1 regarding the September 26th, 2003, siting

2 application prior to September 26th, 2003. Is that

3 correct or incorrect?

4 A. That’s correct.

5 Q. Okay. The first person you identified as

6 having any discussion or communication about the

7 second siting application prior to September 26th,

8 2003, was Ann Bernard. Is that correct?

9 A. That’s correct.

10 Q. So is it accurate to say that at some

11 point you had some discussion or communication prior

12 to September 26, 2003, with Ann Bernard about the

13 second siting application?

14 A. No, she was still going on about the

15 January vote.

16 Q. Okay.

17 A. Yeah.

18 Q. So is it fair to say, then, that you had

19 no discussion or communication with Ann Bernard

20 regarding the second siting application prior to

21 September 26., 2003?

22 MR. PORTER: I’m going to object. I think

23 it’s been asked and answered. But I agree that

24 counsel is entitled to some clarification here. Go
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1 ahead and answer again.

2 A. Yes. I think it —— she didn’t —— she

3 wasn’t specifically speaking about the second

4 siting. It was generalized.

5 Q. She was still talking about ——

6 A. Yes.

7 Q. —— the vote on January 31st, 2003?

8 A. Yes. Yes.

9 Q. Okay.

10 A. I’m sorry to blur it.

11 Q. Is it accurate to say you had no

12 discussion or communication with her about the

13 second siting application prior to September 26,

14 2003?

15 A. About the second one, no, I guess. No.

16 Q. Let’s go to Mr. Washington. Did you have

17 any discussions or communications with Mr.

18 Washington about the second siting application prior

19 to September 26, 2003?

20 MR. PORTER: And so the witness is clear,

21 that date is the date of the filing of’ the second

22 application. Go ahead and answer.

23 A. Not about the second filing, no.

24 Q. And Jamie Romein?
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1 A. Not about the second application, no.

2 Q. And your husband?

3 A. Not about the second application, no.

4 Q. And Mr. Latham?

5 A. Not about the second application, no.

6 Q. So all these conversations or

7 communications you were referring to related back to

8 the——

9 A. Correct.

10 Q. —— application filed on August 16th, 2002,

11 the first siting application?

12 MR. PORTER: Please, let him finish and

13 then answer and you’ll avoid confusing issues.

14 A. Correct. I was confused. It’s been a

15 long two years. I apologize.

16 Q. Now, having clarified that, did you have

17 discussions or communications with any person about

18 the second siting application prior to the date the

19 second siting application was filed which was

20 September 26, 2003?

21 A. No.

22 MR. PORTER: Off the record.

23 (Discussion off the record.)

24 BY MR. MORAN:
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1 Q. Was the second siting application, the one

2 filed September 26, 2003, the same siting

3 application which was filed August 16th, 2002?

4 MR. PORTER: I’ll object to the extent

5 that calls for a legal conclusion.

6 Q. I’m not asking you for a legal conclusion.

7 MR. PORTER: Wait. And to the extent it

8 invades the deliberative process as to attempting a

9 back door method to determine what exactly a county

10 board memory reviewed or did not review. Having

11 said that, I’m going to allow the witness to answer

12 subject to those objections.

13 Q. Let me ask it again ——

14 A. Please.

15 Q. —— just to clarify.

16 MR. PORTER: And same objections so I

17 don’t have to interrupt.

18 Q. Was it your understanding that the second

19 siting application was the same as the first siting

20 application?

21 A. Yes.

22 Q. Now, with regard to the second siting

23 application, is it your recollection that the public

24 hearings on the second siting application occurred
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1 in January of 2004?

2 A. Yes.

3 Q. Did you attend any of those public

4 hearings?

5 A. Yes.

6 Q. How many sessions did you attend of those

7 public hearings?

8 A. One.

9 Q. Which session was that?

10 A. The Regional Planning Commission that was

11 held here, that meeting.

12 Q. Was it your understanding that the

13 Regional Planning Commission was conducting the

14 public hearings?

15 A. Yes.

16 Q. And they were conducted over a number of

17 days?

18 A. Yes.

19 Q. ‘Okay. And you indicated you attended one

20 of those

21 A. Yes.

22 Q. -- days? Do you recall which day that

.23 was?

24 A. It was —— it was the last hearing.
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1 Q. What evidence or testimony was presented

2 during the public hearing that you attended?

3 A. They went over all the criteria and, you

4 know, the reasoning for that criteria.

5 Q. Was this a public hearing that was

6 conducted over at the Quality Inn?

7 A. No.

8 Q. ‘ So this may have been a meeting of the

9 Regional Planning Commission in which they

10 considered the evidence that was presented at the

11 public hearing. Would that be accurate?

12 A. Yes.

13 Q. And that meeting took place in this

14 building ——

15 A. Oh—huh, yes, it did.

16 Q. -- in the county board meeting room?

17 A. Yes. Yes.

18 Q. Was that th~ day the Regional Planning

19 Commission voted on its recommendations regarding

20 the second siting application?

21 A. Yes.

22 Q. And how did the Regional Planning

23 Commission —— let me withdraw th,at.

24 What action did the Regional Planning
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1 Commission take on that day? Did they recommend to

2 approve the application, to deny the application or

3 to take some other position?

4 A. They just went through the criteria, the

5 different criteria, and I left before they took a

6 vote.

7 Q. Did you subsequently learn how the

8 Regional Planning Commission had decided to either

9 recommend or not recommend approval of the

10 application?

11 MR. PORTER: Hang on a second. Again,

12 this question does invade the deliberative process

13 because it’s essentially asking whether or not a

14 board member reviewed’ a Regional Planning Commission

15 report which is part of the evidence of the record.

16 So I have to direct her not to answer.

17 A. Yes, I accept that.

18 Q. Did you obtain a copy of the second siting

19 application?

20 MR. PORTER: Objection. Direct the

21 witness not to answer.

22 Q. Was the second siting application made

23 available for your review?

24 A. Yes, it was.
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1 Q. And who made that available?

2 A. The county.

3 Q. Who in the county?

4 A. I’m —— I would guess it would be the

5 planning commission. It was here. We could pick it

6 up here in this building.

7 MR. PORTER: Okay. You’ve answered the

8 question.

9 A. Okay.

10 Q. Your best recollection is the planning

11 department had the transcript, had the second siting

12 application available for review by any county board

13 member?

14 A. Yes.

15 Q. That’s your best recollection?

16 A. Yes.

17 Q. Were the transcripts of the public

18 hearing —— not the Regional Planning Commission

19 meetings but the public hearings made available for

20 your review?

21 A. For which siting?

22 Q. The second siting application.

23 A. The second siting. I don’t recall.

24 Q. Have you had any discussions or
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1 communications with any of the following persons at

2 any point prior to March 17th of 2004? And March

3 17th, 2004, is the date on which the second siting

4 application was voted upon. Mayor Donald Green?

5 A. No.

6 Q. Mr. Michael Watson?

7 A. Yes.

8 Q. Who is Mr. Watson?

9 A. I’m not really certain who he is. Wait a

10 minute. No, I’ve got -— I’ve got the name confused.

11 Not, not Mr. Watson. Not Mr. Watson. I apologize.

12 Q. Do you know who Mr. Watson is?

13 A. He’s ——

14 Q. Is he one of the owners of United

15 Disposal?

16 A. Yeah, I couldn’t think of the name of the

17 company. Yes. And, no, I had no contact with him.

18 I misspoke.

19 Q. Was it your understanding that Mr. Watson

20 appeared in both siting proceedings as an objector?

21 A. Yes.

22 Q. And he was represented by counsel in both

23 proceedings?

24 A. I have no idea about that.
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1 Q. Are you aware that Mr. Watson owns

2 property immediately adjacent to the proposed site

3 of the expansion to the east?

4 A. Yes.

5 Q. Have you had discussions with Mr. Watson

6 about any matters prior to March 17th, 2004?

7 A. No. No.

8 Q. Have you had any communications or

9 discussions with a Mr. Merlin Carlock?

10 A. No.

11 Q. Do you know who Mr. Carlock is?

12 A. Yes. Yes.

13 Q. Who is Mr. Carlock?

14 A. Mr. Carlock is a land developer, a banker.

15 Q. Have you ever met him?

16 A. Years ago, yes.

17 Q. Were you aware that Mr. Carlock appeared

18 in both siting hearings as an objector?

19 A. Yes.

20 Q. Have you had any discussions or

21 communications prior to March 17th, 2004, with Mr.

22 Bruce Harrison?

23 A. Yes. That’s who -— I’m sorry, that’s who

24 I misspoke. I get him and Watson confused. But
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1 yes.

2 Q. Who is Mr. Harrison?

3 A. Frankly, I -- other than an objector, I

4 have no idea.

5 Q. You said other than as an objector?

6 A. Oh-huh.

7 Q. Do you know Mr. Harrison to be an objector

8 to the siting applications filed for the expansion?

9 A. Yes.

10 Q. When did you first meet Mr. Harrison?

11 A. I spoke with him on -- by phone on

12 February 14th of 2003.

13 Q. 2003 or 2004?

14 A. 2004, I’m sorry. I’m sorry, I’m getting

15 my years mixed up today.

16 Q. So Valentine’s Day?

17 A. Valentine’s Day, which is the only reason

18 I remember it.

19 Q. That was a Saturday?

20 A. Yes, Saturday morning.

21 Q. This was a phone call?

22 A. Yes.

23 Q. Did he call you or did you call him?

24 A. Oh, he called me.
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1 Q. Where did he call you? At home? At work?

2 A. At home.

3 Q. And do you know how he got your home

4 number?

5 . A. It’s —— it’s published in the paper.

6 Q. How long did this phone conversation last?

7 A. Less than five minutes.

8 Q. Was anyone else on the phone call?

9 A. Not--

10 Q. As far as you knew?

11 A. No. Not as far as I know, no.

12 Q. What did Mr. Harrison say to you?

13 A. He wanted to meet with me and discuss some

14 legal papers that he had. I don’t —— I never really

15 —— I had just gotten off work, had just fallen

16 asleep, I work midnights, and informed him I could

17 not discuss this and would not discuss this.

18 Q. And did he identify any more clearly what

19 type of papers, legal or otherwise, he had to

20 discuss with you?

21 A. I was half asleep. He —— he rattled off

22 some sort of —— I’m trying to think what he called

23 it. An appeal, he called it an appeal or a ruling

24 or —— and I informed him at that time that he wasn’t
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1 an attorney and I wasn’t an attorney and therefore I

2 wasn’t interested in a legal document that I

3 certainly could not understand.

4 Q. And these legal documents related to what?

5 To the appeal of a siting request ——

6 A. Oh.

7 Q. —— for application?

8 A. No, they related to us not speaking to

9 anybody in regards to this after the close of the

10 hearings.

11 Q. And did Mr. Harrison indicate what the

12 meaning was of these documents that he was trying to

13 show you?

14 A. Yes.

15 Q. And what did he say about that?

16 ‘ A. That it was illegal for us to be told that

17 we could not speak to the public about this.

18 Q. And was he referring to the instructions

19 that you had received from county board’s counsel

20 not to talk or speak with any interested parties

21 regarding the second siting application or the first

22 siting application?

23 MR. PORTER: I’m going to allow the

24 witness to answer this one question, but that
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1 allowance is in no way a waiver of the

2 attorney/client privilege in any other respect. Go

3 ahead.

4 A. Yes.

5 Q. Would it be accurate to say that Mr.

6 Harrison was trying to persuade you that his

7 attempts to talk with you about the siting

8 application was proper even though you had been told

9 otherwise by counsel?

10 A. Yes. Yes.

11 Q. Did he indicate to you in any way how he

12 knew that the county board members such as yourself

13 were instructed not to speak with various citizens

14 or other parties who had participated in the

15 hearings?

16 A. Not that he verbalized to me, no.

17 Q. And what was your response to his

18 statement that, in fact, you could talk with him

19 based on whatever legal materials he had available?

20 A. That on our attorney’s advice, that he was

21 incorrect.

22 Q. Did he say anything more to you about the

23 siting applications, about what his position was on

24 them, how you should vote on them, how you should
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1 view them, anything along those lines?

2 A. No. Not -— let me clarify that. Not at

3 that time he didn’t.

4 Q. Not during that conversation?

5 A. Not during that conversation, no.

6 Q. And that conversation was about five

7 minutes long?

8 A. Yeah.

9 Q. Was there anything else said’ either by you

10 or by him in that phone conversation?

11 A. He indicated to me that he would bring me

12 some —— those documents, and I believe my response

13 was, yeah, yeah, whatever, but I’m not interested,

14 I’m not going to read them, I won’t understand them

15 anyway.

16 Q. And how did you close that phone

17 conversation with Mr. Harrison?

18 A. That I worked nights and I was tired, I

19 had to go to sleep, and, you know, that was it.

20 Just, you know, I didn’t care to discuss this or ——

21 and I could not discuss this. That was the end of

22 it.

23 Q. Did he indicate anything to indicate why

24 he was calling you?
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1 MR. PORTER: Let’s go off the record for a

2 moment.

3 (Discussion off the record.)

4 MR. PORTER: Okay. On the record, go

5 ahead.

6 A. Repeat that question. He kind of -—

7 Q. Did he indicate anything to you as to why

8 he was calling you other than to tell you about

9 these legal papers he had that would allow you to

10 talk with him?

11 A. No. No.

12 Q. And you had no communication of any kind

13 with him prior to this time?

14 A. None.

15 Q. You wouldn’t know what he looked like?

16 You wouldn’t know who he was as of this time?

17 A. As of?

18 Q. As of February 14, 2004.

19 A. Oh, absolutely not, no.

20 Q. Did you report this discussion to anyone

21 at the county?

22 A. Yes, I did.

23 Q. To whom?

24 A. Pam Lee.
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1 Q. And what did Ms. Lee tell you about the

2 conversation?

3 A. That I was correct and I should follow the

4 county attorney’s advice.

5 Q. Did you have any subsequent communications

6 or discussions with Mr. Harrison?

7 A. Yes, I did.

8 Q. When was the next occasion you had a

9 discussion or communication with him?

10 A. Be February 16th. It was on a Monday.

11 Q. And the nature of the communication?

12 A. He wanted to meet with me.

13 Q. So this was a phone call?

14 A. This was a phone call.

15 Q. On February 16th?

16 A. Oh-huh.

17 Q. Where was the phone call placed?

18 A. To my home.

19 Q. Again?

20 A. Again.

21 Q. What time of day did he call?

22 A. Oh, I would say it was approximately 9 --

23 about 9:00 a.m.

24 Q. What, specifically did he say to you on
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1 this occasion?

2 A. That he really needed to meet with me,

3 that once I saw these documents, I would know that

4 he was right and that we had been instructed

5 illegally not to talk.

6 Q. What was your response?

7 A. My response was, again, I don’t —— I’m not

8 an attorney. I’m going to follow the advice of our

9 county attorney. You know, you can do whatever you

10 want to with the documents. I will not read them, I

11 will not review them, I will not understand them.

12 He then indicated to me that he had spoke with other

13 people and had meetings set up with another county

14 board member. Would I be interested in joining them

15 for lunch to discuss this? And I indicated to him

16 at that time no.

17 Q. Did he indicate which other county board

18 members he had attempted to contact?

19 A. He stated to me that he had met with Ann

20 Bernard, Karen Hertzberger, and that he had a

21 meeting I believe he said 11:00 a.m. —— no, 1:00

22 p.m., excuse me, with Mike Lagesse.

23 Q. What day?

24 A. That day on Monday.



42

1 Q. Oh, that day, okay.

2 A. He didn’t give me the dates for the other

3 meetings with the other people.

4 Q. Oh, I see. Did he identify any other

5 county board members who he was ——

6 A. Not that I recall.

7 Q. -— either attempting to contact or had set

8 up meetings with?

9 A. Not that I recall. He stated to me he had

10 had meetings with both Ms. Bernard and with Mrs.

11 Hertzberger.

12 Q. Did he state to you at all what the

13 substance or the statements made ——

14 A. No.

15 Q. -- during those meetings were?

16 A. No.

17 Q. Did he indicate to you that you should

18 consider or review the application as either Ms.

19 Bernard or Ms. Hertzberger was reviewing it?

20 MR. PORTER: You can go ahead and answer.

21 A. No.

22 Q. Did he indicate when these meetings with

23 Ms. Bernard and Mrs. Hertzberger had taken place?

24 A. No.



43

1 Q. Did you get the impression that these

2 meetings occurred a few weeks prior to this phone

3 call with him?

4 MR. PORTER: Well, object to the

5 conjecture. Go ahead and answer if you can.

6 A. He -— he really -— he didn’t give me a

7 time for them. My assumption was they had been very

8 recently, within the past few days.

9 Q. Had you ever talked to either Ms. Bernard

10 or Ms. Hertzberger about whether they had met with

11 Mr. Harrison?

12 A. No, I did not.

13 Q. And you never learned from any source in

14 any fashion whether there had been such meetings

15 between Mr. Harrison and Ms. Bernard and Ms.

16 Hertzberger?

17 A. No, I did not.

18 Q. Or Mr. Lagesse?

19 A. Mr. Lagesse I know about.

20 Q. And you know about that meeting on the

21 basis of what?

22 A. After I hung up the phone from this Mr.

23 Harrison, I immediately called the KC hall where he

24 was supposed to meet Mr. Lagesse. Mike apparently
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1 did not know who this gentleman was any more than I

2 had the first time he called me. I informed him

3 what his purpose was, reminded him about the order

4 not to discuss this, and Mr. Lagesse then asked me

5 where did he call from, do you have a phone number?

6 And I had the number he had called me from on my

7 caller ID. I gave it to Mr. Lagesse and he called

8 him and cancelled his meeting.

9 Q. So as far as you know, Mr. Lagesse never

10 met with Mr. Harrison.

11 A. That is correct.

12 Q. And how long did this phone conversation

13 with Mr. Harrison last on February 16th?

14 A. I -- I would have to say roughly ten

15 minutes.

16 Q. So it was about twice as long as the first

17 call?

18 A. Yes. I -— he was very persistent.

19 Q. Did he indicate in any way what his views

20 or opinion was on the request to expand the existing

21 landfill?

22 A. Not in so many words. It was implied but

23 not stated.

24 Q. Did Mr. Harrison ever indicate to you
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1 whether he was working with other individuals in his

2 effort to talk to county board members and oppose

3 this proposed expansion?

4 A. No.

5 Q. Did you ever learn of any information or

6 facts that indicated that Mr. Harrison was working

7 in concert with other individuals, persons or

8 entities to oppose this proposed expansion?

9 A. Learn in what way?

10 Q. Well, in any way. Either through third or

11 fourth-hand story, through rumor, through the most

12 distant type of hearsay. Just anything you may have

13 heard about such an effort.

14 MR. PORTER: And you’re looking at me. So

15 you’re aware, Mr. Moran has a right to ask you

16 questions that may or may not be admissible in a

17 hearing at this deposition. Therefore, I’m not

18 objecting at this time. You can go ahead and

19 answer.

20 A. He called me that morning from Rob

21 Keller’s home.

22 Q. The February 16th?

23 A. Yes.

24 Q. From Rob Keller?
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1 A. Oh-huh.

2 Q. Who is Rob Keller?

3 A. Rob Keller is the person from the first

4 application that stated he did not receive

5 notification.

6 Q. And when you say the first application,

7 you’re referring to the application that was filed

8 on August 16th of 2002?

9 A. That is correct.

10 Q. And how do you know that Rob Keller had

11 claimed that he did not receive notice for the first

12 siting application, the one filed on August 16th of

13 2002?

14 A. Because Mr. Keller told me himself prior

15 to my election to the county board that notice had

16 been served and affixed to their door and he

17 instructed his wife, Brenda Keller, not to touch it

18 or open it because if she didn’t, then she hadn’t

19 been served.

20 Q. And he was referring to a notice that was

21 posted on their door at their home?

22 A. That is correct.

23 Q. And how did you learn this?

24 A. In a conversation with Mr. Keller.



47

Q. In a conversation you had directly with

Mr. Keller?

A. Right.

Q. Let’s just step back for a moment and get

back to the question that I was asking here, and

that was any information that you had heard about

Mr. Harrison working with other people to defeat

this application. You said that —— that he was

calling from Rob Keller’s house February 16th of

2004.

A. That is correct.

Q. Okay. And you knew he was calling from

Mr. Keller’s house on what basis?

A. It was on my caller ID.

Q. And you knew Mr. Keller’s --

A. Well, it said Robert Keller.

Q. I’m sorry.

A. And Mr. Mike

number. He called him

Harrison picked up the

Q. And when was

16th of February?

A. I didn’t place the call. Mike Lagesse

placed the call and returned a call to me and said I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Lagesse asked me for the

back at that number and Bruce

phone.

this call placed by you the
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1 called him at Rob Keller’s house.

2 Q. All right. So that we’re clear just on

3 the sequence of events, Mr. Harrison called you

4 February 16th, 2004.

5 A. Correct.

6 Q. You had this ten minute conversation with

7 him about the law he had which says you can talk

8 with me because what you’ve been told is wrong.

9 A. Correct.

10 MR. PORTER: I’m going to object.

11 A. Oh, I’m sorry.

12 MR. PORTER: And perhaps I missed it, but

13 I don’t recall there being testimony it was a ten

14 minute conversation. To the extent that I am

15 cOrrect, I object to the mischaracteration.

16 Q. Well, just to clarify, did you say the

17 conversation on February 16th --

18 A. Yes, I did.

19 Q. —- was ten minutes?

20 MR. PORTER: Sorry. Objection withdrawn.

21 A. Yes, I did.

22 Q. And it was during the course of this

23 conversation that you learned that Mr. Harrison had

‘24 planned to meet with Mr. Lagesse that afternoon at
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1 one o’clock, correct?

2 A. Correct.

3 Q. And upon concluding your phone

4 conversation with Mr. Harrison, you called Mr.

5 Lagesse to inform him of what you knew about Mr.

6 Harrison.

7 A. Correct.

8 Q. And on the basis of that conversation with

9 Mr. Lagesse, Mr. Lagesse then called the number that

10 Harrison had given you, correct?

11 A. No, not exactly. It was on my caller ID.

12 I —— he never gave me the number. I read it off the

13 phone and jotted it down.

14 Q. Okay. And after you jotted down the

15 number, you then gave the number to Mr. Lagesse?

16 A. Yes, I did.

17 Q. And then Mr. Lagesse called the number

18 back?

19 A. Yes, he did.

20 Q. And when Mr. Lagesse called back on

21 February 16th, the number went to Mr. Keller’s

22 residence?

23 A. Correct.

24 Q. And Mr. Harrison answered that phone call
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1 from Mr. Lagesse.

2 A. Correct.

3 Q. And told Mr. Harrison that he was refusing

4 to meet with him?

5 A. Correct.

6 Q. And Mr. Keller was present when Mr.

7 Lagesse called Mr. Harrison at the number that you

8 had jotted down from Mr. Harrison’s call to you?

9 MR. PORTER: I need that read back please.

10 (Requested portion of the deposition was

11 read by the court reporter.)

12 MR. PORTER: I’m going to object to the

13 extent it calls for conjecture, but go ahead and

14 answer if you know.

15 A. I have no idea who was present on the

16 other end of the phone.

17 0. Other than these two phone calls with Mr.

18 Harrison, did you have any other discussions or

19 communications with Mr. Harrison?

20 A. He came to my house —— I can’t remember

21 the date. It was shortly before the March 17th

22 meeting. My husband answered the door and he

23 informed my husband that he was there on official

24 county business, that he needed to speak with me.
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1 So my husband not knowing who this was and not

2 knowing any better went in and got me out of bed, I

3 worked the night before, and herded me to the door

4 and I -— I really didn’t have any idea who this

5 fellow was on my front porch until he identified

6 himself. And he stated that he had the documents

7 that he wanted me to read, the legal briefs that I

8 needed, and I told him thank you, I was not an

9 attorney, I would not understand anything in the

10 envelope and that I would not therefore be reading

11 it and to please not come back to my house. It made

12 me very uncomfortable.

13 Q. And what was the date of this visit?

14 A. I couldn’t tell you the exact date.

15 Q. In relation to the February 16th call, a

16 couple of weeks later, a couple of days later?

17 A. I would say it was within a two week time

18 frame.

19 Q. So it was sometime prior to March 17 ——

20 A. Yes.

21 Q. —— of 2004?

22 A. Definitely.

23 Q. And what time of day was it?

24 A. Oh, goodness. Mid to late morning, maybe
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1 early afternoon. Like I said, I work midnights, I

2 had been sleeping.

3 Q. And how long did the meeting last?

4 A. Probably about a minute by the time it

5 took me to get him told pretty much.

6 Q. And he left these materials with you?

7 A. Yes, he did.

8 Q. What did you do with the materials?

9 A. I shredded them actually.

10 Q. You didn’t send them to the county or

11 take —-

12 A. No, I didn’t even think about it. I just

13 told my husband I don’t understand this stuff and

14 I’m not even going to -- not going to mess with it.

15 Q. Did you have any communications or

16 discussions with Mr. Harrison after that visit to

17 your house?

18 A. He’s greeted me in the hall here when --

19 the morning of the vote, and I did not respond. I

20 believe the extent of that conversation on his end

21 was, hey, I know you’re going to do the right thing,

22 and I just continued to go past him. I —— I have

23 seen him once subsequent to that in a professional

24 -— outside the county in relation to my job one ——
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1 one other time.

2 Q. And when was that?

3 MR. PORTER: I’m going to object to the

4 extent it invades the physician/patient privilege.

5 A. Right, Hippo.

6 Q. You were seeing Mr. Harrison in your

7 capacity as a nurse?

8 A. Mr. Harrison was not the patient.

9 Q. Okay. And did this occur within the last

10 three months?

11 A. Yes, it did.

12 Q. It occurred at the hospital?

13 A. Yes, it did.

14 Q. Other than that instance and the other

15 three —— four you identified, February 14th,

16 February 16th, a day at your home probably two weeks

17 thereafter and the county board meeting on March

18 17th, have you had any other communications or

19 discussions with Mr. Harrison?

20 A. None. None.

21 Q. Now, you mentioned Mr. Keller a few

22 moments ago. When did you first meet Mr. Keller?

23 A. Six, seven years ago. I’m not really

24 certain of the date.
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1 Q. Where did he live at that time?

2 A. I believe he lived in Bradley.

3 Q. Do you know where he lives now?

4 A. Exactly, no. No, I have a -— kind of a

5 vague idea, but really nothing specific.

6 Q. Does he live on 6000 South Road very close

7 to the proposed expansion?

8 A. I don’t know the exact location. I ——

9 I’ve never been to his home.

10 Q. Do you know if he lives in close proximity

11 to the proposed expansion?

12 A. Yes.

13 Q. What were the circumstances under which

14 you first met Mr. Keller?

15 A. We were both, are both scuba divers.

16 Q. And you met him scuba diving?

17 A. Oh-huh.

18 MR. PORTER: Is that yes?

19 Q. You need to say yes.

20 A. Yes. Yes. I’m sorry.

21 Q. Where?

22 A. Oh, golly. At Bird Park quarry actually

23 the first time.

24 Q. Have you scuba dived with Mr. Keller or in
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1 connection with an event where he also participated

2 a number of times since then?

3 A. I’ve been to events, scuba events with

4 him. I’ve only dove with him the one time.

5 Q. When you say a scuba event, what does that

6 mean?

7 A. Gosh, we used to have underwater pumpkin

8 carving things at the quarry. I know, it sounds

9 ridiculous. The time that I met him, we were

10 actually tying down markers to different landmarks

11 in the quarry, specifically an old bus. And then we

12 did a few -- there were a few night dives and things

13 at the quarry.

14 Q. Other than these events and including the

15 scuba diving that you did with Mr. Keller, have you

16 had occasion to in any way have any interactions or

17 dealings with him?

18 A. Yes.

19 Q. Could you describe those for us?

20 A. Just that we have some mutual friends and

21 we have both been at functions.

22 Q. When you say functions, you mean —-

23 A. Weddings, baby showers.

24 Q. —— social ——
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1 A. Social gatherings.

2 MR. PORTER: Again, it’s impossible for

3 the court reporter to try to take down when you’re

4 both talking at the same time. I’m sure she is

5 making her best efforts at it however.

6 A. Bless her heart.

7 Q. Would it be fair to characterize your

8 relationship with Mr. Keller as a friend?

9 A. No.

10 Q. Social acquaintance?

11 A. Correct.

12 Q. Is Mr. Keller married?

13 A. Yes.

14 Q. Do you know his wife’s name?

15 A. Brenda.

16 Q. Do you know Brenda Keller?

17 A. Yes.

18 Q. When did you first meet Brenda Keller?

19 A. The same time I met Rob.

20 Q. Is she a scuba diver as well?

21 A. She’s part of that circle. I’ve never

22 actually seen her dive, so I couldn’t say yes or no

23 actually.

24 0. Was she a participant in these various
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1 events you described having participated in with Mr.

2 Keller?

3 A. Yes.

4 Q. Would it be fair to characterize her as a

5 social acquaintance of yours?

6 A. Yes.

7 0. A friend of yours?

8 A. No.

9 0. And you said that both of them sort of

10 work in or are around the same circle of people.

11 A. Yes.

12 Q. Okay. Which individuals or which people

13 are we talking about? Can you give us any names of

14 who these —— who these circle of acquaintances are?

15 A. Not really clear as to why that’s

16 important.

17 MR. PORTER: I think your concern is

18 whether or not it’s relevant, and I also have been

19 sharing that concern. However, you indicated

20 earlier that Mr. Harrison called you from Mr.

21 Keller’s house and I think that counsel has a right

22 then to figure out who Mr. Keller hangs out with in

23 order to determine whether or not one of those

24 individuals was an objector. And that’s the reason
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1 I’ve not objected to relevancy yet, and I think that

2 you have or I think counsel has a right to ask the

3 question. I think you have a responsibility to

4 answer.

5 A. Mostly it’s a circle of my friends. My

6 husband knows him, them. Pam and Mike Lachinsky.

7 Gosh. Pam and Bill Convery who don’t even live in

8 this area. I mean, for heavens sake, they know my

9 children. I don’t know who they hang out with

10 specifically. I can only give’you instances where I

11 have been with them through different things, and

12 again, I don’t know all those people’s that went to

13 the dive events names. I haven’t been as deeply

14 involved as perhaps they are, but —-

15 Q. What does Mr. Keller do for a living?

16 A. To the best of my knowledge, the last job

17 I knew he held, he worked at a stone quarry here in

18 town.

19 Q.. Has he had a number of different jobs over

20 the period of time that you’ve known him?

21 A. I —— I really don’t know him well enough

22 to be able to answer that.

23 Q. Do you know whether Mr. Keller has ever

24 performed any work for United Disposal?
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1 A. I have no idea.

2 Q. Do you know whether he’s ever performed

3 any work or services for Mike Watson?

4 A. I have no idea.

5 Q. Do you know whether Mr. Keller knows Mr.

6 Watson?

7 A. I have no idea.

8 Q. Now, you mentioned a little bit earlier

9 about a conversation that you had with Mr. Keller

10 about receipt of notice for the first siting

11 application that was filed on August 16th of 2002;

12 is that correct?

13 A. That’s correct.

14 Q. Where did this conversation take place?

15 A. Off the top of my head, I can’t recall

16 exactly. It was —— it was in town at a store. Had

17 just run into him somewhere. And I honestly can’t

18 -— I want to say K Mart, but I can’t say that for

19 certain.

20 Q. And when you say it was in town, which

21 town are you referring to?

22 A. . Bradley.

23 Q. And do you recall what time of year it was

24 or when it occurred?
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1 A. Oh, it was chilly out, that’s all I

2 recall. That could be —— I want to say sometime in

3 the spring.

4 Q. Are you aware that Mr. Keller and his

5 wife, Brenda Keller, testified during the first set

6 of public hearings on the first siting application

7 and that testimony would have been in December of

8 2002?

9 MR. PORTER: I’m sorry, counsel, I have to

10 object and direct the witness not to answer. Again,

11 I think this invades as to what she has reviewed.

12 She did vote on that application. For consistency

13 sake, I have no choice but to direct the witness not

14 to answer.

15 Q. Do you know if the Kellers testified at

16 the public hearing?

17 MR. MORAN: I’m not sure how this affects

18 her mental process or how she viewed the

19 application. This is a fact of as to whether these

20 individuals testified or didn’t. She either does or

21 doesn’t know. I’ve asked her whether she knows.

22 MR. PORTER: As long as counsel is not

23 asking what she reviewed, I’m going to go ahead -—

24 what she reviewed or what she saw at the hearings,
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1 I’m going to go ahead and let her answer on that

2 basis of what she’s aware of. Go ahead.

3 A. Yes, that Rob had —— you’re speaking of

4 the public sessions?

5 ‘ 0. I’m speaking of the public hearings that

6 were conducted by the Regional Planning Commission

7 on the first siting application which took place in

8 November and December of 2002.

9 MR. PORTER: And his question is if you’re

10 aware of the testimony.

11 A. I’m aware of it. I mean, I couldn’t tell

12 you what he said, but, yes, I’m aware.

13 MR. PORTER: Again, just answer the

14 question that he asked.

15 Q. I’m not asking’ you what he said. Did he

16 tell you that he testified?

17 A. No.

18 Q. You learned through some other means?

19 A. Yes.

20 Q. And you were also aware that Mrs. Keller

21 testified during that -— those hearings.

22 A. Yes.

23 Q. So you ran into Mr. Keller at a store in

24 Bradley sometime when it was cool out, but would it
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1 have been sometime after they had testified?

2 MR. PORTER: Can we go off the record for

3 a minute?

4 A. Yeah.

5 (Discussion off the record.)

6 MR. PORTER: Go ahead and answer.

7 MR. MORAN: You’re absolutely right, and

8 let me just go ahead and just clarify this.

9 Q. I think you did indicate previously that

10 this discussion you had with Mr. Keller was prior to

11 your election to the county board.

12 A. Correct.

13 Q. And you were elected to the county board

14 in November of 2002.

15 A. Correct.

16 Q. So it would have been sometime prior to

17 the date you were elected, which I assume was the

18 first Tuesday in November of 2002.

19 A. Correct.

20 Q. Can you give us any indication as to how

21 long before the date you were elected? Would it

22 have been a couple of weeks, a month?

23 A. I -— I’m wanting to say it was -- it was

24 more than a month. My recollection of it was ——
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1 MR. PORTER: You’ve answered his question,

2 unless it relates to that question. I don’t mean to

3 interrupt.

4 THE WITNESS: Okay.

5 MR. PORTER: If you’re answering that

6 question or elaborating, go ahead and complete it,

7 but if you’re not, then I’d ask you to wait until

8 another question is asked.

9 THE WITNESS: Okay.

10 MR. PORTER: All right. You’re going to

11 wait?

12 THE WITNESS: I think I’ll wait.

13 Q. Your recollection was that it occurred

14 sometime when it was cool out.

15 A. Yes.

16 Q. Would it be accurate to say that that

17 discussion took place sometime in September or

18 October of 2002?

19 A.

20 it was in

21 Q.

22 A.

23 Q.

24 August of

No, I want to say spring. I want to say

the spring.

The spring of?

2002.

The siting application that was filed in

2002 was filed on August 16th of 2002. Is
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1 that your understanding?

2 A. Yes.

3 Q. The notices that would have been sent out

4 to the various property owners and others were sent

5 out in late July and early August of 2002.

6 A. Okay.

7 Q. Is that your understanding?

8 A. I -- I -- I have no idea when they were

9 sent out.

10 Q. If these notices were sent out at the end

11 of July of 2002, would it be accurate to say that

12 your discussion with him about these notices

13 occurred sometime after July of 2002?

14 A. The discussion occurred immediately after

15 the notice was —— within a week of the notice being

16 placed on his door.

17 Q. If I were ——

18 A. So whenever that was.

19 Q. If I were to indicate to you that evidence

20 presented at the public hearings on the first siting

21 application indicated that a notice of the filing of

22 the first siting application was posted on the

23 Kellers’ door on August 1st of 2002, does that in

24 any way refresh your recollection as to when this
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1 discussion with Mr. Keller took place?

2 MR. PORTER: Well, I need that read back,

3 I’m sorry.

4 (Requested portion of the deposition was

5 read by the court reporter.)

6 MR. PORTER: I object to the extent that

7 counsel is trying to characterize the evidence that

8 was admitted at the hearing, but it’s for the

9 purpose of establishing dates, so I’m going to go

10 ahead and let you answer, but be aware it may be an

11 incomplete hypothetical of what all that evidence

12 actually showed. Go ahead and answer.

13 A. All I recall about that particular meeting

14 is that it wasn’t even a meeting. We just ran into

15 each other, was in a parking lot, and I keep wanting

16 to say K Mart. It was a blustery that day. It

17 would have been fall, spring. I really can’t

18 recall. I know I was not on the county board. It

19 was very windy and chilly out that day, and I really

20 didn’t -— my primary concern was getting back in my

21 car and getting out of the weather.

22 Q. Was anyone else present or in or around

23 the area where you had this discussion with Mr.

24 Keller?
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1 A. My husband was with me, but he wasn’t --

2 wasn’t actually a part of the conversation.

3 0. And you were coming to your car after

4 having concluded whatever business you were doing ——

5 A. Yeah.

6 Q. —— in the store that you were visiting?

7 A. Yeah. That’s my recollection. I remember

8 him putting something in our car, sty husband.

9 Q. And how did Mr. Keller approach you in the

10 parking lot?

11 A. He was going in for whatever reason. Hey,

12 how you doing, (indicating), and that kind of thing.

13 MR. PORTER: For the record, did you

14 indicate a wave?

15 A. Yes, that was a wave, I’m sorry.

16 Q. And what did he say to you then?

17 A. He came over, he chatted for a few

18 minutes, and then he indicated something about ——

19 trying to think exactly how he put it. Something to

20 the effect that, I don’t know who he was indicating,

21 they are so F—ing stupid that they put that F-ing

22 notice on our door and just left it, and I told the

23 old lady not to touch it, don’t open it, just leave

24 it where it’s at and we never got it. You didn’t
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1 read it, we never got it.

2 Q. And when you say he said the old lady, who

3 was he referring to?

4 MR. PORTER: Object to conjecture. Go

5 ahead and answer.

6 A. I’m assuming Brenda.

7 Q. And what’s the basis of that assumption?

8 A. Well, he’s referred to her as the old lady

9 a few times.

10 Q. Oh, he has?

11 A. Yes.

12 Q. And he had referred to her as that prior

13 to that occasion?

14 A. Yeah.

15 Q. So that was your understanding when he

16 ‘ referred to the old lady.

17 A. Right.

18 Q. What else did he say to you regarding the

19 notice that wassent to his home or that was posted

20 on his door?

21 A. That it was still there.

22 Q. It was still on his door —-

23 A. Oh-huh.

24 Q. -- as of the day he spoke with you?
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1 A. Oh-huh.

2 MR. PORTER: Is that yes?

3 A. Yes.

4 Q. And when he said they were so F-ing

5 stupid, did you have any understanding as to who he

6 was referring to?

7 A. I —— I really wasn’t clear and I wasn’t

8 interested enough at that point to ask him what he

9 was referring to. I didn’t know if he meant like

10 the sheriff’s deputy, because it was my assumption

11 that they serve you with legal documents, or if he

12 was indicating Waste Management or just who they

13 were. He didn’t make it clear and I didn’t actually

14 bother to ask him.

15 Q. What else did he say about any notice that

16 went to his home?

17 A. That was pretty much it. He was laughing

18 at himself and appearing to be quite proud of his

19 cleverness. And then I concluded the conversation,

20 said I am freezing to death, I got to get in the

21 car, I got to go.

22 Q. And when you say he was referring to his

23 cleverness, what did you understand that cleverness

24 to be?
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1 A. That he had outsmarted somebody.

2 Q. And did he indicate that he was going to

3 deny that he had received any such notice?

4 A. That was the indication.

5 Q. Did he indicate that his wife Brenda or

6 the old lady —-

7 A. The old lady.

8 Q. -- was going to deny that she received any

9 notice?

10 A. That was the indication.

11 Q. Did he indicate whether anyone had

12 discussed with him r~easons as to why he should deny

13 receipt of the notice?

14 A. No.

15 Q. Did he indicate someone had indicated to

16 him that this is something that he ought to do in

17 order to

.18 A. No.

19 Q. -- defeat a request for siting approval?

20 A. Did -- the only thing he really said about

21 it was if we don’t —— if we don’t open it, if we

22 don’t read it, we didn’t get it. So I -- you know,

23 he never indicated that anybody told him that. I

24 don’t know if it was something he thought up on his
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1 own. I have no idea. He never indicated anything.

2 Q. Did he state in any way whether he had

3 received any mailings which may have contained a

4 similar notice?

5 A. No.

6 Q. There was simply no discussion?

7 A. There was absolutely no discussion. That

8 was the only thing he said to me was that this thing

9 had been affixed to his door.

10 Q. Did he say when it had been affixed to his

11 door?

12 A. No, he did not.

13 Q. And you said before that this discussion

14 occurred about a week after the notic~ was posted.

15 What was the basis for your conclusion that the

16 discussion occurred shortly after the notice had

17 been posted? Did he make some reference to it or

18 did he indicate that it had been recently posted?

19 A. No. All he said was it was still there,

20 so I was thinking it had to be fairly recently for

21 it to still be stuck on the door.

22 ‘ Q. Did he in any way describe or state how

23 the notice was affixed to the door? In other words,

24 with nails, with tape, with ——
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1 A. He said it was taped to the door.

2 Q. Did he say which door?

3 A. No.

4 Q. Did he indicate how the notice came to be

5 removed from the door?

6 A. No.

7 Q. Did you ever subsequently learn of any

8 information as to how the notice came to be removed

9 from the door?

10 A.’ No.

11 Q. Did he in any way indicate to you how he

12 knew that the notice that was posted to his door

13 related to the proposed expansion?

14 A. No.

15 Q. But he indicated to you that he knew it

16 was related to the proposed expansion?

17 A. Yes.

18 Q. How long did this conversation with Mr.

19 Keller last?

20 A. Five to seven minutes maybe.

21 Q. It would fair to say that the principal

22 subject of discussion during this conversation was

23 Mr. Keller boasting to you about his cleverness

24 regarding the notice ——



72

1 A. Yes.

2 Q. -- he had received?

3 A. Yes.

4 Q. Did you ever have any communication or

5 discussion with him about this notice issue after

6 that date?

7 A. None.

8 Q. Have you had any discussion or

9 communication with any other person about this

10 discussion with Mr. Keller at any time?

11 MR. PORTER: Well, I object to the extent

12 that invades the attorney/client privilege. Other

13 than that, you can go ahead and answer.

14 Q. I’m not asking for any communications you

15 may have had with any lawyers representing you or

16 representing the county. Just any discussions or

17 communications with any other person about what Mr.

18 Keller told you.

19 A. I mentioned it to my husband on the way

20 home that afternoon, that that seemed kind of odd

21 that they would -— I thought they would serve it.

22 And my husband kind of, you know, blew it off. He

23 doesn’t really care for Mr. Keller too much, so ——

24 then I -— I again discussed it with my husband, last



73

1 week, asked him if he recalled that conversation,

2 and he said I only remember you making the comment

3 about the deputies not serving it. He said I don’t

4 remember, I wasn’t a part of that conversation.

5 Q. Other than your husband and any lawyers

6 representing you or the county, have you talked or

7 had a discussion with anyone about your discussion

8 with Mr. Keller on that date?

9 A. Carl Kruse.

10 Q. When did you have a discussion or

11 communication with Mr. Kruse about that

12 communication?

13 A. It —- it wasn’t a specific discussion

14 about that so much. I spoke with him last week and

15 said that I thought I would have to do the whole

16 deposition then.

17 Q. So you were talking about this deposition?

18 A. Right.

19 Q. Talking to Mr. Kruse about what you might

20 be——

21 A. No, I just told him that it looked like I

22 was going to have to do it. I had mentioned to him

23 in the past that I hoped I wouldn’t have to because

24 of my work schedule.
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1 Q. To Mr. Kruse?

2 A. Yeah. And he said yes, you know, to go

3 ahead and just tell you everything that you ask me

4 and things would be fine.

5 Q’. Did you ever learn that in August of 2003

6 the Illinois Pollution Control Board reversed the

7 siting approval of the Kankakee County Boarc~ on the

8 first siting application?

9 MR. PORTER: I’ll object to the extent it

10 invades the attorney/client privilege. You haven’t

11 asked her —- well, that’s my objection. If —— if

12 the way you learned that was only through

13 communication with counsel, I have to object to that

14 invades attorney/client privilege. . If you can

15 rephrase it, counsel, I would appreciate it.

16 Q. Other than hearing it from a lawyer

17 representing you or the county, did you ever learn

18 that the Illinois Pollution Control Board reversed

19 the grant of the siting approval by the Kankakee

20 County Board for the proposed expansion?

21 A. No.

22 MR. PORTER: Do you need to talk to me?

23 THE WITNESS: No. Just kind of getting

24 nervous about the time.
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1 MR. PORTER: Do you have somewhere you

2 need to be?

3 THE WITNESS: I have to work at 3:00, so

4 I’ve got maybe an hour.

5 MR. MORAN: We’ll be done b.y then.

6 (Discussion off the~ record.)

7 BY MR. MORAN:

8 Q. Did you indicate in any way to Mr. Kruse

9 the discussion that you had with Mr. Keller that

10 we’ve just talked about?

11 MR. PORTER: Hang on a second. I’m going

12 to object to relevancy. There’s been discussion or

13 testimony that that discussion took place within the

14 past week and clearly cannot be relevant to the

15 fundamental fairness of the proceedings, and

16 therefore, I’m going to direct her not to answer

17 that one.

18 A. Okay.

19 Q. Based upon the testimony that was

20 presented during the public hearings on the first

21 siting application in December of 2002, it was

22 stated that a proces.s server had posted a notice on

23 the door of the Kellers’ home on August 1st, 2002.

24 Does this fact refresh your recollection that the
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1 conversation you had with Mr. Keller in the parking

2 lot that you’ve just described occurred sometime in

3 August of 2002?

4 A. Like I said, it was just —— I just

5 remember it was a blustery day, and it would have to

6 have been after the first week of August because we

7 had been out of town that first week in August.

8 Q. Do you have any reason or information to

9 indicate that this conversation with Mr. Keller did

10 not occur in August of 2002?

11 A. Like I said, I —- my only recollection

12 about the date was the fact that it was —— the

13 weather was cool, it was uncomfortable. Other than

14 that, that could be any time of the year here, so

15 no.

16 Q. But you have no information to indicate

17 that the discussion occurred other than in August of

18 2002.

19 A. Like I said, I’m having trouble recalling

20 exactly when it happened, so I don’t know what

21 information I could have.

22 Q. Would it be accurate to say that this

23 discussion with Mr. Keller in’the parking lot

24 occurred sometime between August 1st of 2002 and the
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1 date you were elected to the county board?

2 MR. PORTER: I’ll object that it’s been

3 asked and answered. She’s already testified it took

4 place before she was elected to the county board,

5 but go ahead and answer one more time. I think he

6 does have a right to some clarification here.

7 A. I would say it would have to have been

8 after the first week in August and prior to my

9 election.

10 Q. And you’ve indicated that you have had no

11 other communications or discussions with either Mr.

12 Keller or Mrs. Keller regarding the proposed

13 expansions since that discussion with Mr. Keller; is

14 that correct?

15 A. None, that is correct.

16 Q. Have you had any communications or

17 discussions with Ronald Thompson?

18 A. I have no idea who that is, no.

19 Q. With Keith Runyon?

20 A. He talked. I patted him on the arm and

21 walked by. It was here in the county building prior

22 to a meeting. He’s always in the hallway. I

23 wouldn’t call it a discussion, no.

24 Q. He approaches you?
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1 A. Oh, yeah.

2 Q. Says things to you ——

3 A. Yes.

4 Q. -- regarding the proposed expansion?

5 A. Yes. No, no, no. That’s incorrect. It’s

6 his discussions always revolve around closed loop

7 gasification.

8 Q. Have you received any communications from

9 any persons prior to March 17th of 2004 regarding

10 the second siiing application other than what we’ve

11 talked about?

12 . A. Yes.

13 Q. Could you describe for us what

14 communications you have received?

15 MR. PORTER: Well, I’m going to object to

16 the extent it invades the deliberative process of a

17 county board member. Direct the witness to limit

18 your responses to nonboard members at this time, and

19 I’ll let counsel follow—up if indeed he needs to.

20 A. Okay. I received letters which were from

21 I’m assuming residents out in Otto and they were all

22 turned into Bruce Clark’s office.

23 Q. These were letters you received?

24 A. Oh-huh.
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1 MR. PORTER: Yes?

2 Q. You need to say yes.

3 A. Yes, yes.

4 Q. How many letters did you receive

5 approximately?

6 A. 25, 30.

7 Q. Did you review or read any of the letters?

8 A. I opened the first one. When I realized

9 what it was, that it violated the not discussing,

10 not being influenced after the date of the last

11 hearing, I immediately put it back in the envelope,

12 and any unfamiliar letters, anything that looked odd

13 to us, the vast majority of them had the same

14 handwriting, were addressed by the same hand, so

15 some of the postmarks threw me. I did open a couple

16 of them that were from, say, Bradley or Bourbonnais,

17 and as soon as I realized what they were, I stopped

18 reading, placed them in the envelope and turned them

19 over to Bruce Clark.

20 After that, I received —— after the vote,’

21 I received thank you cards, lots a’nd lots of thank

22 you cards. After I realized again what those were

23 and recognized the handwriting on the envelopes, I

24 just -— I threw those away. I just pitched them.
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1 Q. Did you receive any phone calls from any

2 residents or constituents prior to March 17, 2004?

3 MR. PORTER: Other than what’s already

4 been testified to?

5 MR. MORAN: Yes.

6 A. What would be the time frame for that?

7 Q. Any time prior to March 17, 2004, which is

8 the date of the second siting application.

9 A. The only phone call I received was from

10 Olivia Wagner and that was shortly after I was

11 elected to the board, before I was even sworn in,

12 encouraging me to looking to get closed loop

13 gasification.

14 Q. And so in 2004, prior to March 17th, you

15 received no phone calls from any persons other than

16 Mr. Harrison ——

17 A. Exactly.

18 Q. —- regarding the proposed expansion?

19 A. Exactly.

20 Q. And other than the letters you’ve

21 testified about, you haven’t received any written

22 materials or any other documents from any persons

23 prior to March 17th, 2004, regarding the second

24 siting application.



81

1 A. That is correct.

2 Q. Have you seen or did you see any of the

3 posters or placards that were located throughout the

4 environs regarding the proposed expansion?

5 A. Yes, I did.

6 Q. And what did you see?

7 A. Actually, that’s how John Latham’s name

8 came up. He lives next door to me. He’s my uncle.

9 There was one in his front yard that said —— it was

10 green and white. It said no dump, no Chicago

11 garbage or something like that. And I went over and

12 had a little chat with him; that it really upset me

13 he had that in his yard and I did not think that

14 that was appropriate. And he expressed that he knew

15 how I felt about this issue, but that he had the

16 right to put it there. And I said, well, I’m a

17 little uncomfortable, you know, perhaps you could

18 take it down. And his -— my aunt, his wife, said

19 you know, she’s right, she shouldn’t have to look at

20 that every day when she comes home. And they did

21 remove the sign. And I’ve seen them elsewhere

22 through town.

23 Q. The same sign?

24 A. The same exact sign.
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1 Q. Do you have any facts or information to

2 indicate that any of the other county board members

3 took these posters and what they said into account

4 in voting on the second siting application?

5 MR. PORTER: Hold on.

6 Q. It’s a yes or no response.

7 A. No.

8 THE WITNESS: Did I jump the gun?

9 MR. PORTER: You’re fine.

10 Q. I believe you had indicated that with

11 regard to the first siting application, that is the

12 one voted on on January 31st, 2003, you voted to

13 approve that application, correct?

14 A. I believe I did, yes.

15 Q. And on March 17th, 2004, you voted and

16 ultimately voted against two of the criteria; is

17 that correct?

18 A. That is correct.

19 Q. You voted against criterion three which is

20 the criterion related to the character of the

21 surrounding area and whether any incapability was

22 minimized with regard to the proposed expansion and

23 also where the location of the facility was such as

24 to minimize any adverse effect on property values.
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1 Is that correct?

2 A. I voted against --

3 MR. PORTER: Right now, his question is

4 only if you recall voting against criterion three,

5 and he has accurately described what criterion three

6 is. This isn’t a memory test. If you like, I have

7 your roll call vote right here.

8 A. No, I know what I voted against, and I

9 guess I would have to say yes, then, to that

10 question.

11 Q. Okay. And I believe you also voted to

12 disapprove criterion six which had to do with

13 whether the impact on existing traffic patterns had

14 been minimized.

15 A. That is correct.

16 Q. Okay. Now, with respect to the first

17 siting application, you had voted to approve

18 criterion six, correct?

19 A. Correct.

20 Q. What information or facts did you base

2.1 your decision to vote against criterion six on March

22 17th, 2004, regarding the second siting application?

23 MR. PORTER: I would object and direct the

24 witness not to answer based on the fact that that
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1 obviously invades the deliberative process of a

2 county board member.

3 Q. You also voted to disapprove criterion

4 three ~s I indicated a few moments ago, correct?

5 A. Oh-huh, yes.

6 Q. But in the 2003 vote, you voted to approve

7 criterion three, correct?

8 A. Yes.

9 Q. Why did you change?

10 MR. PORTER: Same direction. Same

11 objection.

12 Q. What facts or information did you have on

13 which you based your decision to change your vote

14 from an approval on criterion three to a disapproval

15 on criterion three?

16 MR. PORTER: Same objection, same

17 direction.

18 Q. Do you accept that instruction?

19 A. Yes.

20 Q. I’m going to go through very briefly a

21 list of names and I want to ask you if you had any

22 communications or discussions with any of the

23 following individuals regarding the second siting

24 application.
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1 A. Okay.

2 Q. Andrea Taylor?

3 A. No.

4 Q. Karen Mallaney?

5 A. No.

6 Q. Robert Taylor?

7 A. No.

8 Q. Pat Buescher?

9 A. No.

10 Q. Stephanie Kramer?

11 A. No.

12 Q. Jeremy Christer?

13 A. No.

14 Q. Tammy Christer?

15 A. No.

16 Q. Tammy Focken?

17 A. No.

1-8 Q. Rodney Cote?

19 A. No.

20 Q. Rodney Burch?

21 A. No.

22 MR. MORAN: Thank you. That’s all I have.

23 MR. PORTER: We have no follow-ups. And

24 we will reserve signature.
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1 (Adjourned at 12:43 p.m.
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1 STATE OF ILLINOIS
SS

2 COUNTYOF FORD

3
I, June Haeme, a Notary Public in and for

4 the County of Ford, State of Illinois, do hereby
certify that LISA LATHAM WASKOSKY, the deponent

5 herein, was by me first duly sworn to tell the
truth, the whole truth and nothing but the truth, in

6 the aforementioned cause of action.
That the following deposition was taken on

7 behalf of the Petitioner at the Kankakee County
Building, 189 East Court Street, Kankakee, Illinois,

8 on July 20, 2004.
That the said deposition was taken down in

9 stenograph notes and afterwards reduced to
typewriting under my instruction; that the

10 deposition is a true record of the testimony given
by the deponent; and that it was agreed by and

11 between the witness and attorneys that said
signature on said deposition would not be waived.

12 I do further certify that I am a
disinterested person in this cause of action; that I

13 am not a relative, or otherwise interested in the
event of this action, and am not in the employ of

14 the attorneys for either party.
IN WITNESS WHEREOF, I have hereunto set my

15 hand and affixed my notarial seal this 20th day of
July, 2004.

16

17

18

19 J1O~HAEME, CSR, RMR, CRR
1~Q~ARYPUBLIC

20

21
“OFFICIAL SEAL”

22 June Haerne
Notary Public, State of Illinois

23 My Commission Expires:
September 27, 2004

24
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1 BEFORE THE ILLINOIS POLLUTION CONTROLBOARD

2
WASTE MANAGEMENTOF ILLINOIS,

3 INC.,

4 Petitioner,
-vs— ) No. PCB 04—186

5
COUNTY BOARDOF KANKAKEE

6 COUNTY, ILLINOIS,

7 Respondent.

8

9 This is to certify that I have read the

10 transcript of my deposition taken by June Haeme,

11 CSR, RMR, CRR, in the above-entitled cause, and that

12 the foregoing transcript taken on July 20, 2004,

13 accurately states the questions asked and the

14 answers given by me, with the exception of the

15 corrections noted, if any, on the attached errata

16 sheet(s).

17

18

19
LISA LATHAM WASKOSKY

20

21 Subscribed and Sworn before

22 me the day of

23 , 2004.

24 , Notary Public
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CITY OF KANKAKEE,

Petitioner,

V.

COUNTY OF KANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)

MERLIN KARLOCK,

Petitioner,
V.

COUNTYOFKAINKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

MICHAEL WATSON,

Petitioner,

V.

COUNTYOF KANKAKEE, COUNTY
BOARD OFKANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,

Respondents.

PCB03-03-125

(Third-PartyPollutionControl

Facility SitingAppeal)

PCB03-133

(Third-PartyPollution Control
Facility SitingAppeal)

PCB03-134

(Third-PartyPollution Control
Facility SitingAppeal)

PCBO3-135

(Third-PartyPollutionControl
Facility SitingAppeal)

KEITH RUNYON, )
)

Petitioner, )
)

v. )
)

COUNTYOFKANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )
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AFFIDAVIT OF DONALD J. MORAN
IN SUPPORTOF MOTION FOR RELIEF FROM JUDGMENT.

I, DonaldJ.Moran,stateon oaththatI havepersonalknowledgeofthefactscontained

herein,andif called,couldandwould competentlytestifyasfollows:

1. I amapartnerin the law firm ofPedersen& Houptandadmittedto practicelaw

by, inter alia, the SupremeCourtof Illinois.

2. At all timesrelevantto theeventssetforth in this Affidavit, I havebeenprincipal

counselfor WasteManagementofIllinois Inc. (“WMII”).

3. On August 16, 2002,WMII, filed anapplicationfor site locationapprovalto

expandtheKankakeeLandfill (“Application”) with RespondentCountyofKankakee(“Kankakee

County”) to be reviewedanddecidedby theKankakeeCountyBoard(“CountyBoard”) pursuant

to Section39.2 oftheIllinois EnvironmentalProtectionAct, (the“Act”). 415 1LCS 5/39.2

(“Act”).

4. Publichearingson theApplicationwereheldbeforetheCountyBoardon 11 days

betweenNovember18 andDecember6, 2002.

5. On December4, 2002,neartheconclusionofthepublic hearings,amotionto

dismisstheproceedingsfor lackofjurisdictionwasfiled by objectorMichaelWatson

(“Watson”). WatsonclaimedthatMr. RobertKellerandMrs. BrendaKeller, husbandandwife,

residingat 765 East6000 SouthRoad,Chebanse,Illinois, did notreceivedpre-filing notice.

After hearingtestimonyandconsideringtheevidenceconcerningtheserviceofpre-filing notice

ontheKellers,thehearingofficerdeniedWatson’smotionto dismiss.

6. On January31, 2003,theCountyBoardfoundthat it hadjurisdictionto decidethe

Applicationand grantedlocal siting approvalin aseven-pagewrittendecision(“Approval”). The
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Approvalwasappealedby variouspartiesto theIllinois Pollution ControlBoard(“IPCB”) in

City ofKankakee,et al. v. CountyofKankakee,Nos.PCB03-125,03-133,03-134,03-135

(cons.)(August7, 2003).

7. On August7, 2003,theIPCB issuedan OpinionandOrder(“August 7 Order”)

reversingtheApproval. TheIPCB heldthat theCountyBoardlackedjurisdictionto decidethe

Applicationbasedon theIPCB’s determinationthatonepropertyowner,Mrs. Keller, did not

receivepre-fihingnotice. TheIPCB heldthat, becausetheCountyBoardwaswithout

jurisdiction,theApprovalwasvoid. Id. TheIPCB did not addressanyoftheothergrounds

raisedby Respondents.

8. As aresultoftheAugust7 Order,WMII refiled theApplicationon September26,

2003. Despitethe factthattheApplicationfiled September26 was thesameastheApplication

approvedby theCountyBoardon January31, 2003,theCountyBoarddeniedtheformeron

March 17, 2004. WMII appealedthe denialin WMIIv. CountyBoardofKankakeeCounty,No.

PCB 04-186(April 21, 2004). Tn that appeal,WMII soughtto deposeCountyBoardMember

LisaLathamWaskoskyto establishfactsandinformationrelatingto theclaimof fundamental

unfairnessin theproceedings.On July 20, 2004,I tookthedepositionofLisaLathamWaskosky.

9. Thetestimonyprovidedby Waskoskywasnot discoverableprior to theJanuary

31, 2003decisionoftheCountyBoardby theexerciseofduediligence.

10. Waskosky’sexistencewasunknownto WMII atthetime ofherconversationwith

RobertKeller in August2002, in which Kelleradmittedthereceiptofserviceandhis intention,

alongwith Mrs. Keller, to neverthelessdeny service.

394448 3



11. Waskosky’sexistenceremainedunknownto WMII until herelectionto the

CountyBoardin November2002,whichbecameeffectiveon December10, 2002,just afterthe

siting hearingswereconcluded.

12. Evenaftershewasswornin asaCountyBoardmember,WMll hadno basisor

informationto suspectthat Waskoskyeitherhadarelationshipwith RobertorBrendaKeller, or

that shemight havefactsor informationrelatingto theKellers’ receiptofpre-filing notice.

13. No witnesses,factsordocumentsin anywaypointedto theslightestpossibility

thatWaskoskyhadeitherrelevantorcrucialinformationregardingthis issueofpre-filing notice

on theKellers.

14. TheWatsonMotion waspresentedatthestartofWMII’s rebuttalcaseon

December4, 2002. ThepublichearingsconcludedDecember6, 2002. Therewasno opportunity

orreasonto conductdiscoveryorseekinformationregardingtheWaskoskyevidence.Neither

thesiting applicantor anypartyhastheright or powerto undertakediscoveryduringthesiting

proceedingsbeforetheCountyBoard.

15. Duringtheappealin City ofKankakee,WMII hadno knowledgeorreasonto

know Waskosky’sevidence.While WMII hadtheright to conductdiscoveryin theappeal,it had

no reasonorbasisto deposeCountyBoardmemberson thejurisdictional issuebecausethe

CountyBoardfoundthatpre-filing noticewaseffectedandthatit hadjurisdictionto decidethe

Application.

16. Thefirst ruling thatpre-fihingnoticewasnot receivedandthattheCountyBoard

thus lackedjurisdictionwastheAugust7 Order. Therewasno reasonorbasisfor WIVIII to

deposeCountyBoardmemberson that issueprior to theAugust 7 Order. Evenafterissuanceof
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•theAugust7 Order,WMII hadno reasonto deposeor discoverinformationfrom CountyBoard

memberson theissueofpre-filing noticebecausetheCountyBoardfoundit hadjurisdiction. In

fact,WMII hadno right orability to deposeCountyBoardmemberson thatissueafterissuance

oftheAugust7 Order.

17. Evenaslate asthependencyofKankakeeCountyin April to July 2004,WMll did

notknow andhadno reasonto know or discovertheevidenceofWaskosky’sdiscussionwith Mr.

Keller.

Subscribedandswornto me
beforethis ____ d y ofAugust2004.

ot Public

“OFFICIAL SEAL”
Victoria Kennedy

NotaryPublic,Stateof illinois
My Con ‘ni~fr~Eqires March 9, 2005
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