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) Pollution Control Board
)

Midwest GenerationEME, LLC )
Petitioner, ) PCB 04-216

) Trade SecretAppeal
v. )

)
)

Illinois Environmental Protection Agency, )
Respondent. )

NOTICE OF FILING

To:
Lisa Madigan,AttorneyGeneraloftheStateofIllinois
MatthewDunn,EnvironmentalEnforcement/AsbestosLitigation Division
Ann Alexander,AssistantAttorneyGeneralandEnvironmentalCounsel
PaulaBeckerWheeler,AssistantAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

DorothyGunn,Clerk
BradleyP.Halloran,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

PLEASE TAKE NOTICE that I havetoday filed with the Office of the Clerk of the Pollution
Control Board PetitionerMidwest GenerationEME, LLC’s Reply to IEPA’s Responseto the
Board’s June 17, 2004 OrderConcerningConsolidation,a copy of which is herewith served
uponyou.

AndrewN. Sawula

Dated: August5, 2004

SchiffHardinLLP
6600SearsTower
Chicago,IL 60606
(312)258-5577
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RECE~VED
CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD AUG 05 2004

STATE OF ILLINOISMidwest GenerationEME, LLC, pollution ControlBoard

Petitioner
CaseNo. PCB 04-216

V.

Illinois Environmental Protection Agency,

Respondent.

PETITIONER’S REPLY TO
IEPA’S RESPONSETO THE BOARD’S

JUNE 17, 2004ORDER CONCERNING CONSOLIDATION

PetitionerMidwest GenerationEME, LLC, (“Midwest Generation”)herebysubmitsits

reply to IEPA’s Response,datedJuly 26, 2004, to theBoard’sJune17, 2004 OrderConcerning

Consolidation. Midwest GenerationreceivedIEPA’s Responseon July 29, 2004. Midwest

Generationstatesasfollows:

1. In Paragraph1 of its Response,IEPA providesonly one reasonwhy the Board

should consolidatePCB 04-215 and 04-216; JEPA statesthat the two tradesecretappeals

concernthe sameset of documents. This statementis incorrect. As the Board observedin its

June 17, 2004 Order, Commonwealth Edison (“CornEd”) appeals IEPA’s trade secret

determinationconcerningexcerptsfrom a ContinuingPropertyRecord(“CPR”) andGenerating

Availability Data System(“GADs”) data. Order at 3. By contrast,Midwest Generationonly

appealsIEPA’s tradesecretdeterminationconcerningtheCPR. Id. at3-4.



2. In Paragraph2 of its Response,IEPA assertsthat “consolidationwould not cause

materialprejudiceto anyparty, andtheburdensofproofin thetwo mattersdo not vary.” IEPA

doesnot, however,provideany factual,orother, supportfor this bald assertion.

3. Contrary to IEPA’s unsupportedconclusion, Midwest Generationcarefully

articulated in its Opposition to Consolidation that consolidation would cause Midwest

Generationmaterial harm and would increaseadministrativeburdenand confusion. In sum,

consolidationwould causeadministrativeconfusionbecauseeachpetitioner’sinterestin theCPR

is different. Consolidation would increase the hearing time and associatedexpensefor

petitioners,without alleviatingthe Board’sadministrativeburden,becauseeachpetitionerhasa

different interestin the CPR, and Midwest Generationis not appealingIEPA’s determination

with regardto the GADs data. Consolidationwould deprive eachpetitionerof its decision

makingpowerregardingtheapproachto its appeal,suchaswhetheror not to asktheBoardto

reconsidertheportionof its June17, 2004Orderholdingthat thehearingwill be “on therecord

beforeIEPA” at thetime ofits determination.
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For thereasonsstatedabove,in additionto thereasonsstatedin Midwest Generation’s

Oppositionto Consolidation,MidwestGenerationsubmitsthatconsolidationwouldbe improper

and,therefore,opposestheconsolidationofPCB04-215 and04-216.

Dated:Chicago,Illinois
August5, 2004

Respectfullysubmitted,

MIDWEST GENERATION EME, LLC

By:_____
SheldonA. Zab~l
Mary A. Mullin
AndrewN. Sawula

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
Midwest GenerationEME, LLC
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CERTIFICATE OF SERVICE

I, theundersigned,certify that I haveservedthe attachedPetitioner’sReply to IEPA’s Response
to theBoard’sJune17, 2004OrderConcerningConsolidation,by U.S. Mail, upon thefollowing persons:

LisaMadigan,AttorneyGeneralofthe Stateof Illinois

MatthewDunn,EnvironmentalEnforcement/AsbestosLitigation Division
Ann Alexander,AssistantAttorneyGeneralandEnvironmentalCounsel
PaulaBeckerWheeler,AssistantAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

DorothyGunn,Clerk
BradleyP. Halloran,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

with courtesycopiesto:’

Keith Harley
Annie Pike
ChicagoLegal Clinic, Inc.
205 W. Monroe,4thFloor
Chicago,Illinois 60606

Dated: August5, 2004
Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:____
Andrew N. Sawula

SCHIFFHARDIN LLP
6600 SearsTower
Chicago,Illinois 60606
(312)258-5577

OneoftheAttorneysfor
MidwestGenerationEME, LLC

CH2\ 1131220.1

We understandthat SierraClub filed a Motion for Interventionon August3, 2004. Although
we have not yet been served with the motion and, to our knowledge,Sierra Club has not filed an
appearancein PCB 04-216,we areprovidingSierraClub with courtesycopiesofthis Reply.


