
BEFORETHE ILLINOIS POLLUTION CONTROLBOA11~EC E ~V ED
CLERK’S O~F~CE

SEP 272004
SLOCUMLAKE DRAINAGE DISTRICT OF )
LAKE COUNTY,ILLINOIS ) p~ontrO~Board

Petitioner )

) PCB______
ILLINOIS ENVIRONMENTAL ) (Third Party)
PROTECTIONAGENCYAND VILLAGE OF ) (Appealfrom IEPA Decision)
WAUCONDA, ILLINOIS ) GrantingNPDESPermit

) PermitNo. 1L0020109

Respondents. )
PETITION FORHEARINGTO REVIEWTHE

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’S
DECISIONON ISSUANCEOFNPDESPERMIT TO

VILLAGE OF WAUCONDA’S

NOW COMES,SLOCUMLAKE DRAINAGE DISTRICT OF LAKE COUNTY,

ILLINOIS (“District”; “Petitioner”),pursuantto Section40(e)oftheEnvironmental

ProtectionAct (“Act”) (415ILCS 5/40(e)and35 Iii. Admin. CodeSection105, andrequests

a hearingbefore theIllinois Pollution ControlBoard(“Board”) to reviewtheAugust23,

2004 decisionoftheIllinois EnvironmentalProtectionAgency(“IPEA”) to issuea modified

NationalPollutantDischargeEliminationSystem Permit(“NPDESPermit”)(SeeExhibit A

attachedheretoandmadea parthereof) to theVillage of Wauconda(“Wauconda”),

Countyof Lake,Illinois, which allowsWaucondato increaseits dischargeofpollutantsinto

FiddleCreektributaryto theFoxRiverfrom its WastewaterSewageTreatmentPlant

(“WSTP”) throughtheDistrict’s ditch system,andin supportoftheDistrict’s petition,

statesasfollows:
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1. ESTABLISHMENT OF SLOCUMLAKE DRAINAGE DISTRICT

TheDistrict is an Illinois drainagedistrictestablishedpursuantto theIllinois

DrainageCode,70 ILCS 605/1-1et. seq.,with thefull powerto contract,sueandbesued.

70 ILCS 605/3-24. TheDistrict is aspecialpurpose,non-profitentity thatwasoriginally

establishedby theCircuit Courtof LakeCountyin 1915,for which, at that time, its

purposewasto providedrainageof agriculturalland. At present,theDistrict is

responsiblefor maintenanceof approximately17,900linearfeetofditch line (“Ditch”) See

Exhibit B, SlocumDrainageDistrict BoundaryMapattachedheretoandmadea part

hereof. Overtheyears,theDitch hasnotbeenmaintaineddespitetheincreasedusageit

receives.Furthermore,in additionto naturaldrainage,theDitch hasbeenimpactedby the

increasinguseby WaucondaWSTP.

2. BACKGROUND ON SLOCUMLAKE AND FIDDLE CREEK

Originally, WaucondaWSTPdischargedto BangsLakeDrain Creekwhich flows

into SlocumLakeandexits throughthe SlocumLakeDrain andjoinstheFox River. In

1983,whentheWaucondaWSTPdischargewascausinghigh levelsof eutrophicationin

SlocumLake,this Board requiredthe dischargeto bemovedfrom SlocumLaketo its

currentDitch dischargepointwhich is FiddleCreek.(SeeExhibit C, Baxter& Woodnian,

Inc. letterdatedMarch23, 1983) Fiddle Creekultimatelyunloadsinto theFox River.

(September9, 2003PublicHearingTranscriptdesignatedhereinafteras(“Tr.”) Tr. 15-16.

Currently,theWaucondaWSTPdischargesthroughDistrict’s Ditch system

underAndersonRoadinto FiddleCreek. CurrentWaucondaWSTP dischargerates
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averageoveronemillion gallonsperday. If residentialdevelopmentin theWauconda

areais allowedto expandresultingin thestateagenciesallowing WaucondaWSTPto

increasethedischargeperdayinto theDitch, thedownstreampotentialfor increased

floodinganddegradationofthesurroundingarea(FiddleCreekwatershedandSlocum

Basinwatershed,i.e., 11 squaremiles) will escalateanddeteriorateat analarmingrate.

ThecurrentDistrict Ditchsystemis inadequatefor surfacewaterdrainage,let alonean

increasein dischargeby theWaucondaWSTP. Futureresidentialandindustrial

developmentwithin thewatershedwill further impactthis outdatedsystem.In addition,

theelevationofthedrainageDitch inverthasa limited two foot pitch from thespiliway to

theFox Riverintowhich it ultimatelyempties. Silt build-upandculvert problemsalong

thesecondaryditch from the spiiwayto theconfluencealsoposerestrictionsto theoutflow

volumeofWaucondaWSTP effluentandstormwaterrunoff, not to mentionan increaseof

possiblytensof millions ofgallonsperdayfrom theWaucondaWSTPif themodified

permit is allowedto stand.

3. MAINTENANCE OF THE DISTRICT’S DITCH

Historically, maintenanceoftheDitch hasbeenata minimum,sincetheDistrict

receivesonly $14,000annuallyin assessmentsfrom residentswithin theboundariesofthe

District. The costfor any improvementsrequiredasa resultof theissuanceoftheNPDES

Permitto theVillage of Waucondawould far exceedtheamountreceivedin annual

assessmentsfrom residentsanda minimal annual feepaidby theVillage of Wauconda.
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Consequently,theDitch managedby theDistrict is inadequateto handletheoutflow of

effluentfrom WaucondaWSTF andstormwaterrunoff. Theability of theDistrict to

obtainadditionalfunding to improvethecapacityandmaintenanceoftheDitch is

extremelylimited. Furthermore,if thelandownersin thecommunitiesdownstreamandthe

adjacentwetlands(Fiddle Creek,SlocumLake, theirtributaries,andassociatedwetlands

in theSlocumBasinWatershed)haveincreasedsusceptibilityto contaminationfrom the

effluent from WSTPto their property,theDistrict mayberequiredto defendpotentially

thousandsof lawsuitsallegingcontaminationandpollutants from WaucondaWSTP’s

increaseddischarge.Consequently,theDistrict is andshallbesosituatedasto be

detrimentallyaffectedby theNPDESPermitif themodified NPDESPermit is affirmedby

thisBoard.

4. ISSUESRAISED AT PUBLIC HEARING ORIN PUBLIC COMMENT

A decisionto modify theNPDESpermit to theWaucondaWSTPwould allow

WSTPto increaseits designaverageflow from 1.4 million gallonsperday(“MGD”) to 1.9

MGD in PhaseI andto 2.4MGD in Phase2, with increasesin designmaximumflow from

4.0 MGD to 5.963MGD andto 7.93 MGD. (SeeExhibit “A”).

At thepublic hearingheld onSeptember9, 2003,(aswell ascommentssubmitted

in oppositionto theNPDESPermitduringthepublic commentperiod),manyindividuals,

representativesandresidentscommented,testified,andsubmittedexhibits,prior to the

District representative,EdMcGlade. Mostimportantly,at theoutsetof thehearing,the
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HearingOfficer remarked,at page7, line 22, of theSeptember9, 2003public hearing

transcript,asfollows:

“...And lastly, I would like to avoidunnecessaryrepetition,if possible. So,if anyone

beforeyou hasalreadypresentedtestimonythat is containedin yourwrittenor oral

comments,pleaseskip overthoseissueswhenyou testify. And remember,all

writtencommentswhetheror notyou saythemout loud tonightwill becomepartof

theofficial hearingrecordandwill beconsidered.”

(SeeExhibit D, attachedheretoandmadea parthereof.) In addition,theHearingOfficer

definedthepublic hearingasstrictly an informationalhearing;advisedthatthehearing

wasnot “a contestedhearing..”;nosworntestimonywastaken;prohibitedspeakersfrom

arguing,cross-examining,orengagingin a prolongeddialoguewith thepanel;andthe

HearingOfficer alsolimited individualsto five minutesandrepresentativesofgroupsto

tenminutes.

TheDistrict maintainsthat any issuesraisedduringandafterMr. McGlade’s

testimonyareissuesthatshouldbeallowedby this PetitionbeforetheBoard. (SeeTr. 110

through114). Moreover,for thepurposesofthis Petition,testimonyby anywitnessat the

public hearingheldonSeptember9, 2003,is repetitiveof thosethatwould havebeen

espousedby theDistrict if theDistrict’s representativewould havebeengiventhe

opportunity.

Finally, theHearingOfficer advisedthattheIEPAwould issuea Responsiveness

Summarywhichwould attemptto answerall therelevantandsignificantquestionsraised
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in theHearingorsubmittedprior to thecloseof thecommentperiod.(SeeTr, 8-9).See

Exhibit “E” attachedheretoandmadea parthereof.

Throughcommentsandtestimonyasaforesaid,Petitionerraisedandhasraised

legaland scientific issuesregardingdeficienciesin thedraftpermit andin IEPA’s

considerationofthedraft permitincluding,butnot limited to, thefollowing:

A. FALSE PERMIT APPLICATION SUBMITTED BY THE VILLAGE OF

WAUCONDA

TheVillage ofWaucondasubmitteda falseapplicationto theIEPA for amodified

NPDESPermit,forwhichpossiblecriminalviolationsmaybecharged.

(1.) Note,415 ILCS 5/44, states:

Criminal acts;penalties(a)Exceptasotherwiseprovidedin this Section,it shallbea
ClassA misdemeanorto violatethis Act orregulationsthereunder,or anypermitor
termorconditionthereof,orknowingly to submitany falseinformationunderthis
Act or regulationsadoptedthereunder,or underanypermit or termorconditions
thereof. A courtmay,in additionto anyotherpenaltyhereinimposed,ordera
personconvictedof anyviolation of thisAct to performcommunityservicefor not
less than100 hoursandnot morethan300 hours. If communityserviceis available
in thejurisdiction. It shallbe theduty of all Stateandlocal law-enforcement
officersto enforcesuchAct andregulations,andall suchofficersshallhave
authority to issuecitationsfor suchviolations.

(2.) In addition,415 ILC5 5/44(h)(1)Violations; FalseStatements,states:

Any personwho knowinglymakesa falsematerialstatementin anapplicationfor a
permitor licenserequiredby thisAct to treat,transport,store,ordisposeof
hazardouswastecommIts theoffenseof perjuryandshall besubjectto thepenalties
setforth in Section32-2oftheCriminal Codeof 1961 (720ILCS 5/32-2)
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(3). TheVillage ofWaucondasubmittedits NPDESapplicationby

answeringquestionsfalsely. In particular, QuestionF-12of that application

states “Doesthetreatmentworks currentlyorhasit beennotifiedthat it will receive

wastefrom remedialactivities?” TheVillage of Waucondaanswered“N/A”, meaning“not

applicable.” On page10 oftheWaucondaWSTPNPDESapplication,“vinyl chloride” is

listedwith anasterick(*), which indicates“not believedto bepresent.”

(4). The Conestoga-Roversreporton theWaucondaSand& Gravel

Superfundsitestatesto thecontrary. TheIEPA failed to considerthat theWSTPfiled a

falseansweron its Application,sincetheWaucondaWSTPcurrentlyreceiveswastefrom a

remedialactivity, i.e.,WaucondaSand& GravelSuperfundSite; andthat vinyl chlorideis

presentatthefacility outflow.

(5). On informationandbelief, theIEPA hasfailed to considerthesefacts

and hasnotreportedtheVillage of Waucondaashavingincludedfalseandmisleading

statementsin its Applicationfor the modified NPDESpermit,pursuantto Section44

(h)(1). TheDistrict maintainsthatfiling a falseapplicationshouldhaveconsequencesand

at thevery least,theAgency’sconsiderationofthefactitself that suchconductwas

exhibitedto a governmentalagencyfrom which relief is beingsought.

B. NON-COMPLIANCEWITH THE ACT

TheIEPA failed to considerWaucondaWSTP’sactsof non-compliancewith the

Act andadjudicationstherefor. Becauseof pastviolations,theWSTPwasforced into

compliancewith theAct upona lawsuithavingbeenfiled in 1999 in LakeCounty,Illinois,
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attherequestof theIEPA by theAttorneyGeneral’sOffice. A consentdecreewasnot

enteredin thematteruntil December13,2000. Furthermore,onSeptember24 and

October1, 2003,an industrialuserof WSTPsentcontaminatedwaterto WSTPandsludge

wasreleasedinto BangsLakeDrain. (SeeExhibit—, acopyof which is attachedhereto

andmadeaparthereof).

Section39 oftheAct, (415ILCS 5/39) sets forth therequirementsfor issuanceofa

permitandstates:

“...theAgencyshalladoptsuchproceduresasarenecessaryto carryout its duties
underthis Section. In makingits determinationsonpermit applicationsunderthis
Section,theAgencymayconsiderprior adjudicationsof noncompliancewith this
Act by theapplicantthat involved a releaseofa contaminantinto theenvironment.
In grantingpermits,theAgencymayimposereasonableconditionsspecifically
relatedto theapplicant’spastcompliancehistorywith this Act asnecessaryto
correct,detect,orpreventnoncompliance.TheAgencymayimposesuchother
conditionsasmaybenecessaryto accomplishthepurposesofthis Act, andasare
not inconsistentwith theregulationspromulgatedby theBoardhereunder....”

At theSeptember9 and10,2003informationalhearing,Ms. Moreno,theIEPA

Attorney,statedasfollows:

“...Now, yes,it is truethat throughthe‘90’s it (WSTP)hada lot ofproblems.No
questionaboutthat. But it (WSTP)doesn’thavethosesameproblemsanymore.
Whathappenedbasicallyis thatin 2000, 1999and2000,we hadtheAttorney
General’soffice file suit againsttheVillage to forcethemto takecareof someof
theseproblems.And therewasaconsentdecreeenteredinto herein LakeCounty
in ChanceryCourt. And for thoseofyou whomightbe interested,it’s No, 99 CH
720. It wasenteredon December13,2000....”

Tr. 18-19.

Therefore,theIEPA failed to considerthecredibility oftheapplicantwhen

reviewingthecontentsoftheWSTPapplication,andthattheIEPA failed to considerthe
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pastnon-complianceof theWSTPwith theAct. TheDistrict would contendthatpast

conductand non-compliancewith theRulesshouldindicatethelikelihoodof non-

complianceby theVillage ofWaucondain thefuture. However,apparentlytheseissues

werenot consideredseriouslyby Agencyandthis BoardshoulddirecttheAgencyto do so.

C. NO VALID ANTI-DEGRADATION ANALYSIS WAS CONDUCTED

Pursuantto 35 IlI.Adm. Code302.105(a),apparentlyno valid assessmentswere

accomplishedprior to thedraft Permit,which conductby theAgency doesnot comply

with Illinois anti-degradationrules,which protectstheexistingusesofthereceivingwaters.

To conducta properanti-degradationassessment,thepotentialeffecton theaquatic

qualitydataasofNovember28, 1975wouldhaveto beusedasa base,therebycomparing,

assessingand/ordeterminingthepotentialeffectof thedraft Permitoncurrentexisting

usesandreceivingwaters. Thiswasnot accomplishedprior to thecreationofthedraft

Permit. The2003IEPA anti-degradationassessmentreferenceda IEPA 1993facility

streamsurvey.That 1993surveyspecifiedelevatedlevelsofnitrateplus nitrite,

phosphorus,sodium,potassium,boron,strontium,andoil downstreanioftheWauconcla

outfall. Notwithstandingthesefindings,theIEPA failedto assessanyoneofthese

contaminantsunderthe2003anti-degradationassessment.In addition,the2003anti-

degradationanalysisfailed to includeanymentionofthe1975data,thebasedatafor a

anti-degradationanalysis.

Likewise, theIEPA failedto considertheimpactfrom theincreasedpermitted

loadingson existingusesin orderto supporttheassertionthat theproposedproject“..will
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resultin improvedeffluentquality.” Ex. G. Noevidencesupportedsucha statement.All

oftheevidenceis to thecontrary,i.e., theIEPA 1993facility streamsurvey,thelack of

comparisonbetweentherelevant1975conditionsversuscurrentconditionsaswell as

futureimpactconditions,andotherevidenceavailableto theIEPA.

A FinalReportfor thePreliminaryEvaluationoftheFiddleCreekWatershedby

KOT EnvironmentalConsulting,Inc. datedOctober8, 2003(“Report”)(A copyofwhich is

attachedheretoasExhibit H andmadea parthereof)performedattherequestofthe

Village ofLakeBarrington,conducteda Surfaceevaluationon thewaterflow ofthe

dischargefrom theWSTPwhich combineswith FiddleCreekwatershed,on througha 360-

acrewetland,enterstheDistrict’s drainagechannelswhich flows westwardto an

intersectionwith theflow from SlocumLake continuingsouthwardthrougha smallwet

landareadischarginginto theFoxRiver. ThatReportcomparedthethencurrent

conditionswith the1993conditions. In 1993,theresidencetime (i.e.,theperiodof time

that awetlandcanhold water)in FiddleCreekwetlandwas38 days. At thetime of the

comparison(2003),theresidenttime was11 days,which representeda 71%decrease.The

Reportstatesthat “...undercurrentwastewaterloadingconditions(1.4MGD),thewetland

will be reducedto a channeltaking thewastewaterdirectly to theFox River. This process

cantakeplacein 14 to 15 years. Increasingthewastewaterdischargeto 2.4 MGD will

increasetheagingprocessevenmore,resultingin theeliminationof thewetland

altogether.”Nothingmoreneedto bestatedto havethis Boardbe convincedthatto direct
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theJEPAto conductaproperanti-degradationanalysisis reasonable,necessary,vital and

essential.

Therefore,thisBoardshoulddirecttheIEPA to conducta anti-degradationanalysis

baseduponstreamconditionson or aboutNovember28, 1975in accordancewith 35

IlLAdm. Code302.105(a).Suchananalysismustincludenutrientsandradiumbeing

contributedby notonly theproposedWaucondaexpansion,but alsotheexistingtreatment

plantcontribution(industrialusersandSuperfundSite).

D. DISCHARGEALTERNATIVES NOT CONSIDERED

TheAgency’sdecisionis flawedby thefactthat no considerationwasgivento any

dischargealternatives. Suchnegligencecouldnegativelyimpact theDistrict’s positionin

relationshipto theincreasedloadingandthesubsequentimpactondownstreamreceiving

watersandlandownersadjacentandsurroundingpropertiesto theDitch, in light of the

District’s inability to maintaintheDitch (algaeandplant growthstimulatedby excessive

nutrientsthroughouttheDitch aswell assedimentbuild-up),butsuchissueswerenot

consideredby theIEPA in prior to issuingtheir decision.35 Ill.Adm. Code302.105(f).

Additional dischargepoints couldavoidtheimpactto degradingwetlands,in light

ofsilt andsedimentaccumulationsinto and along theDitch, butwerenot consideredby

theIEPA prior to issuingtheirdecision.An alternativedischargepointinto a subsurface

pipewasalsonot consideredby theIEPA. Therefore,thedischargealternativeswerenot

consideredproperlyor seriouslyin light of thesignificantimpacton all aspectsofthe

receivingwatersand, asa result,the District’s involvement.
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E. NO OUALITY WATER SAMPLESOBTAINED PRIORTODECISION

TheIEPA failed to obtainwaterquality samplesfrom WaucondaWSTPasrequired

by 35 Ill.Adm.Code302.105(1),andthethree-pageanti-degradationassessmentwas

compiledeventhoughnowaterqualitysampleshadbeentakenoverthepreviousten(10)

years.Theconclusionof theIEPAthat “...ammoniaanddissolvedoxygenstandardswill.

notbeexceeded..”is madewithoutanybasisorauthority. Without takingwatersamples

for analysis,how doestheAgency makethis unsupportedconclusion?WhentheIEPA’s

assessmentreferencesphosphorusand totalnitrogen,theassessment“defers” anyanalysis

ofthesechemicalsuntil statestandardsareadopted.Section302.105oftheIllinois

AdministrativeCodedoesnotprovidefor a deferralora conclusionto bereachedwithout

obtainingtherequiredscientificdata. In theend,theIEPA fails to produceanyrelevant

datathatwould supporttheconclusionthattheWSTP discharge“...wiIl resultin improved

effluentquality.”

Becauseof theseriousnegativeimpactsalreadyexperiencedin SlocumLake,Fiddle

CreekandFiddleCreekwetlands,atthehandsoftheVillage of WaucondaWSTP,the

Village of Waucondashouldbe required to cooperatewith theDistrict andotherLake

Countygovernmententitiestowardsimplementationofa managementplanto maintain

andrestoreSlocumLake, FiddleCreek,andtheFiddleCreekwetlands,aswell asthe

explorationofany alternativedischargecarrier(s)anddownstreamreceivingwater(s)

effectedby thedischargefrom WSTPhistoricallyandfuturistically.
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F. NO PRE-TREATMENTPROGRAMIMPLEMENTED

TheIEPA hasfailedto includein theModified Permita pre-treatmentprogramfor

anycurrentorunidentifiedindustrialusers,i.e.,WaucondaSandandGravelSuperfund

Site,whichwastewateris not treatedprior to entry into theWSTPfor processing.The

IEPA referencedaAugust3, 2001letterfrom theU.S.EPA, that sincetherewereno

industrialusers,apre-treatmentprogramwasnot requiredatthat time. (SeeExhibit I,

attachedheretoandmadea parthereof). Sincethat time,theIEPA hasnotre-visitedthis

issue,otherthanto requiretheVillage of Waucondato conductsurveysoftheindustrial

usersin theareawhich aresendingtheir industrialwastewaterto theWSTP. On

informationandbelief, theVillage of Waucondadoesnot diligently oractivelymonitor the

potentialindustrialusersoftheWSTPon anongoingbasis. Clearly, theVillage of

Waucondais negligentin their targetingofindustrialwasteusersof theWSTPsince

violationshaveoccurredin thepast(SeeExhibit E). TheIEPA hasfailed to implement

strict proceduresupontheVillage ofWaucondaregardingthescientific monitoringof

wastewaterenteringtheWSTPfrom industrialusers,i.e.,WaucondaSandandGravel

SuperfundSiteandotherindustrialusers. TheIEPA hasfailed to considertheimpactof

thesewastewatercontributionsto theWSTPfrom industrialusersandtheloadingfrom

theseusersin conjunctionwith theloadingfrom therequestedexpansiondueto the

residentialdevelopmentin andaroundWauconda.

Uponreview oftheRecordfiled by theIEPAwith this Board,theDistrict

respectfully reservestheright to amendits Petitionaftersuchreview.
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WHEREFORE,SLOCUMLAKE DRAINAGE DISTRICT, OFLAKE COUNTY,

ILLINOIS, YourPetitionerrequestsa hearingbeforethisBoardto review andset

asidetheIEPA’s August23,2004,decisionto issuetheModified NPDESPermit (

IL0020109)to theVillage of Wauconda,andrespectfullyrequeststhattheBoardset

asidethe IEPA Decisionto IssuetheModified NPDESPermit,andthePetitioner

additionallyrequeststhis Boardto:

(A) Direct theVillage ofWaucondato implementaformalpre-treatment

programofwaterfrom remedialsites;

(B) DirecttheIEPA to monitortheVillage of Wauconda’sdischargefor

organicsandheavymetalsaswell asoverflowofrawsewagefrom industrial

usersoftheWSTP;

(C) Direct theIEPA to conductaproperanti-degradationassessment,

includingtaking of currentwatersamplesfrom theWSTPandin the

downstreamreceivingwaters;

(D) Direct theIEPA to consideralternative(s)for dischargeotherthan

Fiddle CreekandFiddleCreekwetlandsorSlocumLake;

(E) DirecttheVillage of Waucondato cooperatewith LakeCounty

governmentalentitiesin orderto restoreandimplementawetland

managementplanfor SlocumLake,FiddleCreekandthesurrounding

wetlands;and

(F) for suchotherreliefasmaybedeemedappropriateandreasonable

underthecircumstancesby this Board.



BonnieL. Macfarlane
BONNIE MACFARLANE, P.C.
106 W. StateRoad,P.O.Box 268
IslandLake,Illinois 60042
847-487-0700
Atty. No. 06205127

General
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