
BEFORE THE POLLUTION CONTROL BOARD CLERK’S OFFIcfE
OF THE STATE OF ILLINOIS ~y ~~2005

RED ROOSTERCORPORATION ) STATE OF ILLINOIS
(f/k/a CLARK RETAIL ENTERPRISES, ) ~OlIUtiOnControlBoard
INC.) (CLARK OIL #2086), )

)
Petitioner, ) PCBNo. 05-126

)
v. )

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF LUST FUND REIMBURSEMENT DECISION

Petitioner,RED ROOSTERCORPORATIONf/k/a CLARK RETAIL

ENTERPRISES,INC. (“Petitioner”), pursuantto Sections40 and57.8(i) oftheIllinois

EnvironmentalProtectionAct (“Act”) (415 ILCS 5/40 and5/57.8(i)),andSubpartD of

35 Iii. Admin. CodePart105, herebyrequestsreviewofthepurported“final decision”by

theRespondent,Illinois EnvironmentalProtectionAgency(“Agency”), datedDecember

30,2004,purportingto denyin partPetitioner’srequestfor reimbursementof certain

correctiveactioncostsincurredin responseto two releasesofpetroleumfrom

undergroundstoragetanks(“USTs”). In supportofthis Petition,thePetitionerstatesas

follows:

1. Petitioneris aformeroperatorof certainpropertylocatedat 4805NorthWar

MemorialDrive in Peoria,Illinois, hereinafterreferredto asthe“site”.

2. PetitionerformerlyoperatedtheUSTslocatedatthesite.

3. TheIllinois EmergencyManagementAgencywasnotified oftwo releases

from theabove-describedUSTs, in accordancewith applicablerequirements.Thereafter,



Petitionerperformedcorrectiveactionin responseto thesereleases,in accordancewith

applicablestatutoryandregulatoryrequirements.

4. On June25,2002, Petitionersubmittedanapplicationfor paymentto the

Agencyfor correctiveactioncostsincurredin responseto releasesfrom theabove-

describedUSTs, in accordancewith theapplicablerequirements.

5. OnDecember6, 2004,theAgencyissueda final decisionregardingtheJune

25, 2004,applicationfor payment,a trueandcorrectcopyofwhich is attachedheretoas

Exhibit A. TheAgency’sDecember6, 2004,determinationstatedthatcertaincosts

includedin theapplicationfor paymentwerenoteligible for paymentfrom theLeaking

UndergroundStorageTankFund(“LUST Fund”),becausethey lackedsupporting

technicaldocumentation,andfurtherstatedthatthis decisionconstituted“theAgency’s

final actionwith regardto theaboveinvoices.” TheDecember6, 2004 letterstatedthat,

ofthetotal $216,430.10soughtby Petitioner,theAgencywould authorizereimbursement

of$158,209.70.

6. On January13, 2005,theAgencyandPetitionerprovidedtheIllinois

Pollution ControlBoard(“Board”) with ajoint Requestfor Ninety DayExtensionof

AppealPeriod,pursuantto Section40(a)(1)oftheAct (415ILCS 5/40(a)(1))and 35 Ill.

Admin. CodeSection105.208,of theAgency’sDecember6, 2004 letter. OnJanuary20,

2005, theBoardissuedan Ordergrantingtheextensionrequestandextendedthetime for

filing an appealoftheAgency’sDecember6, 2004,final determinationuntil April 14,

2005. On April 14, 2005,Petitionerfiled atimely petitionfor reviewoftheDecember6,

2004 letter;thatpetition is currentlypendingbeforethis BoardascasenumberPCB05-

125.
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7. On December30,2004,theAgencyissuedthepurported“final decision”

which is thesubjectof thispetitionfor review,atrueandcorrectcopyofwhich is

attachedheretoasExhibit B. TheDecember30,2004 letterconcernsthesame

informationandrequestforreimbursementthat wasthesubjectoftheAgency’sfinal

actionof December6, 2004.

8. Among otherthings,theDecember30, 2004“final action” letterstated:

“This letterrescindstheAgencyletterof 12/6/04.” TheDecember30, 2004 letteralso

statedthat, ofthetotal $216,430.10soughtby Petitioner,theAgencywould authorize

reimbursementof $120,693.26, which is $37,516.44lessthanwasauthorizedfor

reimbursementby theDecember6, 2004 letter.

9. OnJanuary13, 2005,theAgencyandPetitionerprovidedtheIllinois

PollutionControlBoard(“Board”) with ajoint Requestfor NinetyDayExtensionof

AppealPeriod,pursuantto Section40(a)(1)oftheAct (415ILCS 5/40(a)(1))and35 Ill.

Admin. CodeSection105.208,oftheAgency’sDecember30, 2004 letter. On January

20, 2005,theBoardissuedanOrdergrantingtheextensionrequestandextendedthetime

for filing anappealoftheAgency’sDecember6, 2004,final determinationuntil May 9,

2005.

10. Petitioneris seekingreviewoftheAgency’sDecember30, 2004 letter

purportingto rescindandmodif~’,or reconsider,its earlierfinal decision.TheAgency’s

statedbasisfor its denialof reimbursementandreconsiderationis arbitrary,capricious,

andwithout statutoryauthority. Furthermore,theAgencyis boundon reviewby the

reasonsgiven in its December6, 2004,denialletterregardingaccessto theLUST Fund.
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WHEREFORE,for theaboveand foregoingreasons,Petitioner,RED ROOSTER

CORPORATIONf/k/a CLARK RETAIL ENTERPRISES,INC., respectfullyrequests

that theIllinois PollutionControlBoardgrantthefollowing relief:

1. Find thattheAgency’sDecember30,2004,final decisionis arbitraryand

capricious,andwithout statutoryauthority, andis void andof no effect;

2. ReversetheAgency’sdecisiondenyingcertaincorrectiveactioncostsasset

forth above;

3. Remandthematterto theAgencywith instructionsto issuepaymentof

Petitioner’scorrectiveactioncostsasprovidedfor by theAct, butnot inconsistentwith

theBoard’sOrder,within 30 daysof its entry;

4. Award Petitionerreasonableattorney’sfeesandexpensesincurredin

bringingthis action;and

5. Award suchfurtherrelief asdeemedjust andequitablein thesepremises.

Respectfullysubmitted,

RED ROOSTERCORPORATIONf/k/a
CLARK RETAIL ENTERPRISES,INC.
Petitioner,

By its unders~ attorney,

~

HedingerLaw Office
2601 SouthFifth Street
Springfield, IL 62703
tel: (217)523-2753
fax: (217)523-4366
hedingerlaw~cityscape.net
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EXHIBIT

IA
ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276, 217-782-3397
JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHICAGO, IL 60601, 312-814-6026

ROD R. BLAG0JEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762 -

DEC 06 2004

Clark RetailEnterprises,Inc.
Attn: JeanneSobeck
3003ButterfieldRoad,Suite300
OakBrook, Illinois 60523 ‘ ~•‘

Re: LPC#1430655103--PeoriaCounty
Peoria/ClarkOil #2086
4805..NorthWarMemorial Drive
LUST Incident#9 10437
LUST FISCAL FILE

DearMs. Sobeck:

TheAgencyhascompletedthereviewof therequestfor reimbursementofcorrectiveactioncosts
from theIllinois UndergroundStorageTankFundfor theabove-referencedfacility. Theinvoices
reviewedcoi~eredtheperiodfrom November1, 2000to July 31,2003. Theamountrequested
was $216,430.10.

Thedeductibleamountto be assessedon this claim is $10,000.00,which is beingdeductedfrom
this payment. In additionto thedeductible,thereare costsfrom this requestthat arenot being
reimbursed.Listed in AttachmentA arethecostswhicharenotbeingreimbursedfrom this
reque8tand thereasonsthesecostsarenot beingreimbursed.

OnJune29, 2004,theAgencyreceivedyour completerequestfor paymentfor this claim. As a
resultoftheAgency’sreviewof thisclaim,avoucherfor $158,209.70will be preparedfor
submissionto theComptroller’sOffice for paymentasfunds becomeavailablebaseduponthe
datetheAgencyreceivedyourcompleterequestfor paymentof this claim. Subsequentclaims
that havebeen/aresubmittedwill be processedbaseduponthe datecompletesubsequentbillings
requestsarereceivedby theAgency.

This constitutestheAgency’sfinal actionwith regardto theaboveinvoices. An underground
storagetankowneror operatormayappealthis final decisionto theIllinois Pollution Control
Board(Board) pursuantto Section22.18b(g)and Section40 oftheAct by filing a petitionfor a
hearingwithin 35 daysafterthedateofissuanceof thefinal decision.However,the35-day

R c ~o~r’ — 4302 North Main Street, Rod2orcl IL 61103 — 815) 987-7760 • D~sPLAINIS — 9511 W. Harrison St.. Des I’Ijines, IL 6001) — (847> 2’(4--I000
EIc’\ — 595 South State, Elgin, IL 601 “3 — (847) 608-31 (I • P~o~i.s— 5415 N. (jniversi,,’ St., Peoria, IL 611(4 — (30’n 603-5463

L.~,n- PFOR)\ — 7620 N. Uriivor~i(vSt., Peoria, IL 616(4 — 1309, 693-5462 • CHAM>’AN;N —2125 South First Street, Charnpcugn, IL 1,1820 —(217) 278-5)10))
‘o Fl —4>0(1 ~ ~>th ito c kd Spnn.,iieId IL 6 ‘Ob — Li 7, 86 689” CoLii\s\IlL — 21)09 Mill Sto ct Co(lrn.~iIk IL 6 ‘21 — (618~1-t( (2))

— 2509 W. Main St., Suite 116, Marion, IL (,2959 — (11 It) 993-720))
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periodmaybe extendedfor aperiodoftime not to exceed90 daysby writtennoticefrom the
owneroroperatorandtheIllinois EPAwithin the initial 35-dayappealperiod. If theowneror
operatorwishesto receivea90-dayextension,awritten requestthat includesa statementofthe
datethefinal decisionwasreceived,alongwith acopyofthis decision,mustbesentto the
Illinois EPA assoonaspossible.

For informationregardingthefiling ofan appeal,pleasecontact:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolph,Suite 11-500
Chicago,Illinois 60601
312/814-3620

For informationregardingthefiling ofan extension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021 NorthGrandAvenueEast
Springfield, Illinois 62794-9276
217/782-5544

If you haveanyquestions,pleasecontactDiana Gobelman of my staffor JasonDonnellyof
theLUST Sectiontechnicalstaffat 217/782-6762.

DEO:DLG:bjh\043I 6.doc

Attachment

E. Oakley,Manager
LUST Clairris Unit’
Plarming& ReportingSection
BureauofLand

cc: EnvironmentalManagement& Technologies



ArtachnientA
TechnicalDeductions.

Re: LPC #1430655103--PeoriaCounty
Peoria/ClarkRetail Enterprises,Inc.
4805North WarMemorial Dr.
LUST IncidentNo. 91 0437& 20020052
LUST FISCAL FiLE

Jtein# DescriptionofDeductions -

$28,485.00,. deductionfor sewerlining costs(Invoice#11989)that lacksupporting
technicaldocumentationastheowneroroperatorfailed to demonstratethat thecosts
arefor correctiveactionperformedin accordancewith theplansapprovedby the
Agency(Section22.18b(d)(4)(F)oftheEnvironmentalProtectionAct).

The Illinois EPA is requestingadditional informationto demonstratelining of the
sewerswasnecessaryaspartofcorrectiveaction.

2. $700.00,deduction‘far floor repaircosts(Invoice#638-434)that lack supporting
technicaldocumentationas theowneroroperatorfailed to demonstratethat thecosts
arefor correctiveactionperformed~naccordancewith theplansapprovedby the
Agency(Section22.]8b(d)(4)(F)oftheEnvironmentalProtectionAct).

3. S18,97450, deductionfor coststhat lack supportingtechnicaldocumentationasthe.
owneror operatorfailed to d~monstratethat thecdstsarefor correctiveaction
perfomiedin accordancewith theplansapprovedby theAgency(Section
22.1~b(d)(4XF)oftheEnvironmentalProtectionAct).

TheIllinois EPA is requestinga breakdownofcostsfor removingtheold sewerversus
installinganewsewer.

HAC:JD\020052&910437



Attachment/
Teehrrt~lDeductions

Re: LPC #1430655103 -- PeoriaCounty
PeorialClarkOil #2086
4805NorthWarMemorialDrive
LUST IncidentNo. 910437
LUST FISCAL FILE

Item# Descriptionof Deductions

1. $55.65,deductionfor an adjustmentin costsdueto alackofsupporting
documentation(Section22.18b(d)(4)(C)oftheEnvironmentalProtectionAct).

EMT Invoice#1839— Mathis-Kelley

2. $5.25,deductionfor costswhich arenot for CorrectiveAction activities(Section
22.18(e)(1)(C)and22.l8b(a)(3)oftheEnvironmentalProtectionAct).

EMT Invoice#22— FOJArequest

DEO:DLG:bjh\0431 6.doc



ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

- 1021 NORTH GRAND AVENUE EAST, P.O. Box 19276; SPRINGFIELD, ILLINOIS 62794-9276,217-782-3397
JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300,CHIcAGo, IL 60601,312-814-6026

ROD R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762

IJ14~(‘~

DEC 3 O2i~34

Clark RetailEnterprises,Inc.
Attn: JeanneSobeck
3003ButterfieldRoad,Suite300
OakBrook, Illinois 60523 ~ C’ ii.

Re: LPC#1430655103--PeoriaCounty
PeorialClarkOil #2086
4805NorthWarMemorial Drive
LUST Incident#910437
LUST FISCAL FILE

DearMs. Sobeck:

TheAgencyhascompletedthereviewoftherequestforreimbursementof correctiveactioncosts
from theIllinois UndergroundStorageTankFund for theabove-referencedfacility. Theinvoices
reviewedcoveredtheperiod from November1, 2000to July31,2003. Theamountrequested
was $216,430.10.

Thedeductibleamountto be assessedon this claim is $10,000.00,which is beingdeductedfrom
this payment. In additionto thedeductible,therearecostsfrom this requestthat arenot being
reimbursed.Listed in AttachmentA are thecostswhich arenot beingreimbursedfrom this
requestandthereasonsthesecostsarenot beingreimbursed.

On June29,2004, theAgencyreceivedyourcompleterequestfor paymentfor this claim. As a
resultoftheAgency’sreviewof this claim, a voucherfor $ 120,693.26will be preparedfor
submissionto theComptroller’sOffice for paymentasfundsbecomeavailablebasedupon the
datetheAgencyreceivedyourcompleterequestfor paymentof this claim. Subsequentclaims
that havebeenlaresubmittedwill beprocessedbasedupon thedatecompletesubsequentbillings
requestsarereceivedby theAgency.

This constitutestheAgency’sfinal actionwith regardto theaboveinvoices. An underground
storagetankowneror operatormayappealthis final decisionto theIllinois Pollution Control
Board(Board)pursuantto Section22.1Sb(g)and Section40 oftheAct by filing a petition for a
hearingwithin 35 daysafterthedateof issuanceof thefinal decision. However,the35-day

R CKF>rRD — 4302 North Main Str~eI,Rockiorc(, IL 61103 —(615) 967-7760 • D[s P:.A:NLS — 9311 W. Harrison St., Des Plaines, IL 60016 — (647, 294-4000
Etc:-. —595 South State, Eight, IL 60123— (847: 608-3131 • PrOsIA — 5415 N. University St., Peoria, IL 616(4 — (309) 693-5463

ra Ls.’~r,- PEOS’ts — 7620 N. University St., Peoria, IL 61614 — (309) 693-5462 • CH,~swAJc,N — 2125 South First Streot, Champaign, IL 61820— (217) 278-5800
Si’o’~c,ruio — -1500 S. Sisth Street Rd.. Springfield. IL 62706 — (21 7: 786-6892 • COIL:NSVILLt — 2009 MaIl Street. CoIlinsviIIe, IL 62214 — 1618) 346-5 120

— 2309 W. Main St., Suite it 6, Marion, IL 62959 — ((>18) 993-7200
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•periodmaybe extendedfor aperiodoftime not to exceed90 daysbywrittennoticefrom the
owneror operatorarid theIllinois EPA within the initial 35-dayappealperiod. If theowneror
operatorwishesto receivea 90-dayextension,a writtenrequestthat includesastatementofthe
datethe final decisionwasreceived,alongwith acopyofthis decision,mustbesentto the
Illinois EPA assoonaspossible.

For informationregardingthefiling of an appeal,pleasecontact:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
StateofIllinois Center
100 WestRandolph,Suite 11-500
Chicago,Illinois 60601
312/814-3620

For informationregardingthefiling of an extension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division of Legal Counsel
1021 NorthGrandAvenueEast
Springfield, Illinois 62794-9276
217/782-5544

This letterrescindstheAgencyletterof 12/6/04.

If you haveanyquestions,pleasecontact Bill Rich ards of my staff or JasonDonn elly of the
LUST Sectiontechnicalstaffat 217/782-6762.

DEO:WWR:bjh\0431 6.doc

Attachment

Do,~j~E. Oakley,Manager
LUST ClaimsUnit
Planning& ReportingSection
Bureauof Land

cc: EnvironmentalManagement& Technologies



AttachmentA
AccountingDeductions

Re: LPC #1430655103 -- PeoriaCounty
Peoria/ClarkOil #2086
4805NorthWar MemorialDrive
LUST IncidentNo. 910437
LUST FISCAL FILE

Item # DescriptionofDeductions

1. $55.65,deductionfor an adjustmentin costsdueto a lackofsupporting
documentation(Section22.18b(d)(4)(C)oftheEnvironmentalProtectionAct).

EMT Invoice#1839 — Mathis-Kelley

2. $5.25,deductionfor costswhich arenot for CorrectiveAction activities(Section
22.18(e)(1)(C)and22.18b(a)(3)oftheEnvironmentalProtectionAct).

EMT Invoice#22 — FOJA request

3. S37,516.44,deductionf6r correctiveactioncostswhich exceedtheannualaggregateof
allowablecostsincurredlimit for this site(Section22.18b(b)of theEnvironmental
ProtectionAct).

Costsfor theyear2001 exceedtheannualaggregateallowablelimit.

DEO:WWR:bjh\0431 6.doc



AttachmentA
TechnicalDeductions

Re: LPC#1430655103--PeoriaCounty
Peona/ClarkRetail Enterprises,Inc.
4805North War Memorial Dr.
LUST IncidentNo. 910437& 20020052
LUST FISCAL FILE

Item # DescriptionofDeductions

S28,485.00, deductionfor sewerlining costs(Invoice #11989)that lack supporting
technicaldocumentationastheowneroroperatorfailed to demonstratethat thecosts
arefor correctiveactionperformedin accordancewith theplansapprovedby the
Agency(Section22.1 8b(d)(4)(F)of theEnvironmentalProtectionAct).

TheIllinois EPA is requestingadditional informationto demonstratelining ofthe
sewerswasnecessaryaspartof correctiveaction.

S700.00.deductionfor floor repaircosts(Invoice#638-434)that lacksupporting
technicaldocumentationastheowneror operatorfailed to demonstratethat thecosts
arefor correctiveactionperfon-nedin accordancewith theplansapprovedby the
Agency (Section22.1 8b(d)(4)(F)ofthe EnvironmentalProtectionAct).

• SI 8~974.50.deductionfor coststhat lack supportingtechnicaldocumentationasthe
owneror operatorfailed to den~onstratethat thecostsarefor correctiveaction
performedin accordancewith the plansapprovedby the Agency(Section
22.lSb(d)(4)(F)of theEnvironmentalProtectionAct).

The Illinois EPA is requestinga breakdownofcostsfor removingthe old sewerversus
installinga newsewer.

RAC:JD.020052&911)437



BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS MAY 092005

RED ROOSTERCORPORATION
(f/k/a CLARK RETAIL ENTERPRISES,
iNC.) (CLARK OIL #2086), )

)
)
)

v. )
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY,

NOTICE OF FILING AND PROOF OF SERVICE

Theundersignedcertifiesthat an original andninecopiesof theforegoingPetition
for Reviewof LUST Fund ReimbursementDecision,and of this Notice of Filing and
Proofof Service,wereservedupontheClerk of theIllinois Pollution ControlBoard,and
one copy to eachof thefollowing partiesof recordin this causeby enclosingsamein an
envelopeaddressedto:

DorothyGunn,Clerk JohnJ.Kim
Illinois Pollution ControlBoard AssistantCounsel
JamesR. ThompsonCenter SpecialAssistantAttorneyGeneral
100 W. RandolphSt., Suite 11-500 Division ofLegal Counsel
Chicago,IL 60601 1021 NorthGrandAvenue,East

P.O. Box 19276
Springfield, IL 62794-9276

with postagefully prepaid,andby depositingsaid envelopein a U.S. PostOffice Mail
Box in Springfield, Illinois before5:30p.m. on (~7May, 2005.

ephenF.’II inger /
HedingerLaw Office
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753phone
(217)523-4366fax
Thisdocumentpreparedon recycledpaper

CLERK’S OFFICE

)
)

Petitioner,

STATE OF ILLINOIS
Pollution Control Board

PCB No. 05-126

Respondent.

)
)
)


