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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD LERK S OFFICE
APR 26 2005

BOARD OF TRUSTEESOF SOUTHERN )
ILLINOIS UNIVERSITY GOVERNING ) STATE OF ILLINOIS
SOUTHERNILLINOIS UNIVERSITY, ) oHution Control Board
EDWARDSVILLE, )

)
Petitioner, )

)
v. ) PCBNo.02-105

) (NPDES PermitAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

PETITIONER SIUE’S MOTION FOR SUMMARY JUDGMENT

NOW COMESPetitioner,BoardofTrusteesofSouthernIllinois UniversityGoverning

SouthernIllinois University,by andthroughits attorneys,Mohan,Alewelt, Prillaman& Adami,

andrespectfullysubmitsits Motion for SummaryJudgmentfor theIllinois PollutionControl

Board’sconsideration.

I. INTRODUCTION

TheIllinois EnvironmentalProtectionAgency(“IEPA”) issuedSouthernIllinois

UniversityEdwardsville(“SIUE”) anNPDESpermitfor thedischargeof non-contactcooling

waterinto Tower Lake. Throughthis permitappeal,SIUErequeststhat theBoardfind that35

Ill. Admin. Code302.211(e)is notapplicableto SIUE’s discharge;Alternatively, if theBoard

determinesthat Section302.211(e)is applicableto SIUE’s discharge,SIUE requeststhat the

Boardstrike thatportionof theNPDESpermitrequiringSIUE to monitorfor compliancewith

Section302.211(e)at a point representativeof thedischargebutprior to entry into TowerLake;

instead,SIUE requeststhattheBoarddirect IEPA to modify thepermit so that SIUE is required

to monitor for Section302.211(e)compliancein Tower Lake.



II. STANDARD OF REVIEW FOR MOTIONS FOR SUMMARY JUDGMENT

Summaryjudgmentis appropriatewhenthepleadings,depositions,
admissionson file, andaffidavitsdisclosethat thereis no genuineissueasto any
materialfactandthemovingparty is entitled to judgmentasamatterof law.
Dowd & Dowd, Ltd. v. Gleason,181 Ill. 2d 460, 483 N.E.2d358, 370 (1998). In
ruling on amotion for summaryjudgment,theBoard“must considerthe
pleadings,depositions,andaffidavitsstrictly againstthemovantandin favor of
theopposingparty.” j~ Summaryjudgment“is adrasticmeansofdisposingof
litigation,” andthereforeshouldbegrantedonly whenthemovant’sright to the
relief “is clearandfreefrom doubt.” ~4,citing Purtill v. Hess, 111 Ill.2d 299,
240, 489 N.E.2d 867, 871 (1986). However,apartyopposingamotionfor
summaryjudgmentmaynot reston its pleadings,butmust“presenta factualbasis
which would arguablyentitle [it] to ajudgment.” Gauthierv. Westfall,266 Ill.
App. 3d 213, 219, 639 N.E.2d994, 999(2d Dist. 1994).

JerseySanitationCorp. vs. IEPA,PCBNo. 00-82,p. 5 (June21,2001)(PermitAppeal-Land).

III. BURDEN OF PROOF IN PERMIT APPEAL

TheIllinois EnvironmentalProtectionAct

.statesthatwhengrantingpermits,theIEPA“may imposesuchconditionsas
maybenecessaryto accomplishthepurposesofthis Act, andasarenot
inconsistentwith theregulationspromulgatedby theBoardhereunder.”415’
ILCS 5/39(a) (West 2000). To prevail on its claim, thepetitionermustshowthe
IEPA’s imposedmodifications“were not necessaryto accomplishthepurposesof
theAct, or statedalternatively,[the petitioner]hadto establishthatits planwould
notresultin anyfutureviolation of theAct andthemodifications,therefore,were
arbitraryandunnecessary.”Browning-Ferris,179 Ill. App. 3d at603, 534 N.E.2d
at 620.

JEPAv. JerseySanitationCorp.,336 Ill. App. 3d 582, 593 (
4

th Dist. 2003); seealsoNoveon,Inc.

v. IEPA, 2004 III. ENV LEXIS 511 at *15 (PCBNo. 91-17)(September16, 2004).
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IV. UNDISPUTED FACTS

Thispermit appealconcernsSIUE’s dischargeofnon-contactcooling waterinto Tower

Lake. TowerLakeis a manmadelakelocatedon SIUE’s campusin MadisonCounty,Illinois,

which wasconstructedconcurrentlywith SIUE’s heatingandrefrigerationplant for thepurpose

ofprovidingcooling waterfor condensers.(Record,p. 6 & 43; Responseto Requestto Admit

#2). TowerLake is nota sourceofdrinking water,andSIUE allows no recreationalboatingor

swimmingin TowerLake. (Responseto Requestto Admit #1; Record,p.6).

SIUE’s heatingandrefrigerationplant providesSIUE’s corecampuswith air

conditioningservices.(Record,p. 6). Theheatingandrefrigerationplant drawswater.for

condensercooling purposesduringperiodsofwarm weather.(Record,p. 6). Thewaterdrawn

from TowerLakepassesoncethroughthecondensersandis thenreturnedto TowerLakevia

eitherasubmergeddischargeline (Outfall 001)or a flume (Outfall 002). (Record,pp. 6 & 17).

Theflume is 1750feetlong, andat its endis anapproximately150 feet longrip-rappedslope

that deliversthedischargewaterto TowerLake. (Record,pp.6-10). SIUE usestheflume during

the summermonths,andtherip-rappedslopeservesto furthercool.andaeratethewaterbeforeit

returnsto TowerLake. (Record,p. 6).

Thetemperatureof thewaterdrawnfrom TowerLakefor coolingpurposesvaries

widely. (Record,p. 6). If air conditioningservicesareneededwhentheambientair temperature

is in themid-fifties, very coldwatermaysometimesbedrawnfrom beneaththe lake’s ice cover;

in late summer,the intake waterapproachesninety degreesFahrenheit.(Record,pp. 6 & 17).

TowerLake’ssurfacetypically reachesits maximumtemperaturein August,andit doesnot

appreciablycool untjl November. (Record,p. 44).
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At thetime SIUE submittedits permit application,heatgainfrom thewaterpassing

throughthecondensersvariedfrom 2-10degreeFahrenheit. (Record,p. 6). Themaximumdaily

flow was19.5 MGD; theflow in 2000wasestimatedto be 15MGD. (Record,pp. 4 & 6).

Improvementsto theplantsinceSIUE submittedits permit applicationareexpectedto reducethe

totalheatinput to TowerLakeby fifty percent,(Record,p. 43),butevenwith theseplant

improvements,thereis no assuranceSIUE canmeetthatportionof SpecialCondition2.B. of the

NPDESpermit derivedfrom Section302.211(e)if SIUE is requiredto monitor for compliance

with Section302.211(e)atthepoint ofdischarge.If SIUE is preventedfrom usingTowerLake

asa sourceofcooling waterfrom AugustthroughNovemberwhenthelake is warmest,SIUE

will be forcedto closeduring this period,asthebuildingswill be too warmto inhabit. (Record,

p.43).

PertheIEPA coverletteraccompanyingthe issuedNPDESpermit: “...thetemperature

limits in SpecialCondition2, which arebasedon 35 Ill. Adm. Code302.211,apply to the

discharge(s)to TowerLake. Also, for clarificationpurposes,temperaturemonitoringwill be

requiredatapointrepresentativeof thedischarge(s)but prior,to entry into TowerLake.”

(Record,p. 47). TheNPDESpermitissuedto SIUE is includedin therecord. (Record,pp.47-

52).

V. ARGUMENT

A. SECTION302.211(e)APPLIESONLY TO “RIVERS”

Part302 of theBoard’sregulations“...containsschedulesofwaterquality standards

which areapplicablethroughouttheStateasdesignatedin 35 Ill. Adm. Code303.” 35 Ill. Adm.

Code302.101(a).Part303 of theBoard’sregulationsstate: “ExcelDt asotherwisespecifically
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provided,all watersoftheStatemustmeetthegeneraluSestandardsof SubpartB ofPart302.

35 Ill. Adm. Code303.201 (emphasisadded).

SubpartB ofPart302includestheregulationat issuehere,Section302.211, entitled

“Temperature”.In part, Section302.211 provides:

a) TemperaturehasSTORETnumber(F) 00011 and(C) 00010.

b) Thereshallbe no abnormaltemperaturechangesthatmayadverselyaffectaquatic
life unlesscausedby naturalconditions.

c) Thenormaldaily andseasonaltemperaturefluctuationswhich existedbeforethe
additionof theheatdueto otherthannaturalcausesshallbe maintained.

d) Themaximumtemperaturerise abovenaturaltemperaturesshallnot exceed2.8 C
(SF).

e) In addition,thewatertemperatureatrepresentativelocationsin themain river
shallnot exceedthemaximumlimits in thefollowing tableduringmorethanone
percentof thehoursin the 12-monthperiodendingwith anymonth. Moreover,at
no time shallthewatertemperatureat suchlocationsexceedthemaximumlimits
in thefollowing tableby morethan1.7 C (3 F).

C F CF
JAN 16 60 JUL 32 90
FEB 16 60 AUG 32 90
MAR 16 60 SEPT 32 90
APR 32 90 OCT 32 90
MAY 32 90 NOV 32 90
JUNE 32 90 DEC 16 60

35 Ill. Adm. Code302.211(a)-(e).

Section302.211(e)temperaturelimits arecommonlyreferredto as“monthly maxima”.

~ In re MississippiThermalStandards,PCBNo. R70-16, 1971 Ill. ENV LEXIS 37 at *1

(November23, 1971).
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Section302.104provides:“Main river temperaturesaretemperaturesofthoseportionsof

ariver essentiallysimilarto andfollowing thesamethermalregimeasthetemperaturesofthe

main flow oftheriver.” 35 Ill. Adm. Code302.104.

Section302.211(e) is not ageneralusewaterqualitystandardapplicableto all watersof

the State. Section302.211(e)is specificallydirectedtowardrivers. Thoughthis specific

designationof applicability to rivers,Section302.211(e)is inapplicableto all otherwatersofthe

Stateper theexclusionarylanguageof Section303.201: “Exceptasotherwisespecifically

provided,all watersoftheStatemustmeetthegeneralusestandardsofSubpartB of Part302.

35 Ill. Adm. Code303.201 (emphasisadded).

Section302.211(e)’sfocuson onetypeofbody ofwateris notunique. Section302.205,

entitled “Phosphorus”,is directedspecificallytoward“any reservoiror lake”ofspecifiedsurface

areaandstreamsatthepoint wheretheyenterthespecifiedreservoirsor lakes. 35 Ill. Adm.

Code302.205. Section302.205cannotbe interpretedasapplyingto otherbodiesof water;its

applicability is limited by its own languageto thebodiesofwateridentified. Similarly, Section

302.211(e)is applicableonly to rivers. Thus,aregulation’sinclusionin SubpartB ofPart302

doesnotmeanthatit is automaticallyapplicableto all watersof theState. Seealso35 Ill. Adm.

Code302.211(j)(specificrulesfor “artificial coolinglakes”).

Section301.440defines“waters”asfollows:

All accumulationsof water,surfaceandunderground,natural,andartificial,
public andprivate,orpartsthereof,which arewholly orpartiallywithin, flow
through,or borderupon theStateofIllinois, exceptthat sewersandtreatment
worksarenot includedexceptasspeciallymentioned;provided,that nothing
hereincontainedshallauthorizetheuseofnaturalor otherwiseprotectedwaters
assewersor treatmentworks exceptthat in-streamaerationunderAgencypermit
is allowable.

6



35111.Admin. Code301.440. If theBoardhadintended Section302.211(e)to apply to all

watersof theState,it wouldnothaveusedtheword “river” repeatedlyin theregulation. The

Boardknowshow to enactregulationswhichapplyto “WatersoftheState”. 35111.Admin.

Code302.210 (“Watersof theStateshallbe freefrom any substanceorcombinationof

substancesin concentrationstoxic or harmfulto humanhealth,or to animal,plant or aquatic

life.”).

In theabsenceof aspecificdefinition in the law in question,wordsusedin legislationare

interpretedashavingtheirordinaryandpopularlyunderstoodmeaning.Peoplev. Dednam,55

Ill. 2d 565 (1973). Thepopularlyunderstoodmeaningof “river” doesnot include lakes. A

“river” is popularlyunderstoodto be “a naturalstreamofwaterofconsiderablevolume”.

Webster’sSeventhNewCollegiateDictionary 743 (1972). Thepopularlyunderstoodmeaning

of “stream”is “a bodyof runningwater(asa river or brook)flowing on theearth.” Webster’s

SeventhNew CollegiateDictionary 868 (1972). In contrast,a“lake” is popularlyunderstoodto

be “a considerableinland body of standingwater”. Webster’sSeventhNew Collegiate

Dictionary 472 (1972). Section302.211(e)’suseof theword “river” shouldbe given its

ordinaryandpopularlyunderstoodmeaning,ameaningwhich excludesTower Lake. At a

minimum, Section302.211(e).shouldnotbeheldapplicableto lakesorponds,bodiesofwater

which havecharacteristicsdifferentthanriversorstreams(e.g.,flow, turnover,etc).

Section302.104’sdefinition of “main rivertemperature”,furtherdefiningthelocationin

ariver wherewatertemperatureis to be monitored, alsorequiresthat Section302.211(e)be

interpretedasnot applyingto dischargesintoTowerLake’. 35 Ill. Adm. Code302.104(“Main

river temperaturesaretemperaturesofthoseportionsof ariver essentiallysimilar to and
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following thesamethermalregimeasthetemperaturesof themain flow oftheriver.”). It is not

possibleto applySection302.104’sdirectiveto lakes:thereis no “portionof ariver” in a lake;

thereis no “main river flow thermalregime” in a lake.

Not only is Section302.211(e)limited in its applicability to rivers, it doesnot evenapply

to all partsofrivers. “The monthmaximaapplyto themainriver andnot to shallowbackwaters

wherenaturaltemperaturesarelikely to exceedtheprescribedlimits on sunnydays.” ~[~ij~

MississippiThermalStandards,PCBNo. R70-16, 1971 Ill. ENV LEXIS 37 at *17 (November

23, 1971);35 Ill. Adm. Code104. This limitation furtherestablishesthat Section302.211(e)is

not applicableto all watersofthestate,asthedefinition of “water” includeseven“parts” ofany

accumulationof water.35 Ill. Admin. Code301.440.

BecauseSection302.211(e)is inapplicableto lakes,theIEPA’s inclusion in theNPDES

permitofaprovisionrequiringcompliancewith Section302.211(e) is notnecessaryto

accomplishthepurposesof theAct. Instead,theIEPA’s actionwasarbitraryandunnecessary.

Wherefore,SIUE praysthat theBoardstrikeall portionsof theNPDESpermitrequiringSIUE’s

dischargeto comply with Section302.211(e).

B. EVEN IF SECTION302.211(e)WEREAPPLICABLE TO LAKES, SECTION
3.02.211(e)STATES THAT THE POINT TO MONITOR FORCOMPLIANCE IS IN
THE RIVER ITSELF, NOTAT THE POINT OF DISCHARGE.

Evenif theBoarddeterminesthat Section302.211(e)is applicableto SIUE’s discharge

into TowerLake, SIUE shouldnotberequiredto comply with theNPDESpermit’srequirement

that monthlymaximabe met at a point representativeofthedischarge.Section302.211(e)

plainly statesthat it is “water temperatureat representativelocationsin themain river [that] shall
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not exceedthemaximumlimits”.

Theprimaryrule of statutoryconstructionis to ascertainandeffectuatethe
legislature’sintent. Theinitial sourcefor determininglegislative intentis the
plainmeaningof the languageused,andwhereunambiguous,theplainmeaning
ofthe languagecontrols. Thecourtsmusttakethewordsfound in a statutein
theirordinaryusualmeaningandgive themasensiblemeaningconsonantwith
thecontextin which theyareused.

Piatakv. BlackHawk CollegeDist., 269 Ill. App. 3d 1032, 1035(3’~Dist. 1995)(internal

citationsomitted). Therulesofconstructionapplicableto statutesapply to administrative

regulations. ShellOil Co. v. Pollution ControlBoard,37 Ill. App. 3d 264,273 (Sth Dist. 1976).

Section302.211(e)is distinguishablefrom themajorityof SubpartB generalusewater

quality standardsbecause,by its own terms,it specifiesthe locationof concern,i.e.,

“representativelocationsin themain river”. Section302.104provides: “Main river

temperaturesaretemperaturesofthoseportionsoftheriver essentiallysimilar to andfollowing

thesamethermalregimeasthetemperaturesofthemain flow oftheriver.” By referringto

“portionsoftheriver” and“thermalregime”(phrasesinapplicableto dischargepoints),Section

302.104makesit clearthattemperatureis not to be monitoredatthedischargepoint. That

portionoftheNPDESpermit directingSIUE to satisfythemonthlymaximaatthedischarge

pointis at oddswith thesedirectivesandmakesno sense,becausemonitoringthe temperatureof

thedischargeprovidesno informationasto thetemperatureof“representativelocationsin the

mainriver”. Basedon theplainmeaningof Section302.211(e)andSection302.104,SIUE

requeststhattheBoardremovethoseportionsoftheNPDESpermit requiringSIUE to comply

with Section302.211(e)at a point representativeof thedischargepoint.

Furthersupportfor SIUE’s requestis foundin theBoard’sopinionconcerningadopting

thermalregulationsfor LakeMichigan. In theMatterofThermalStandards.LakeMichigan,
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PCBNo: R70-2, 1971 Ill. ENV LEXIS 383 (June9, 1971). There,theBoardadoptedmonthly

maximafor LakeMichigan,asfollows:

1(a) All sourcesofheatedeffluentsin existenceasof January1, 1971 shall
meetthefollowing restrictionsoutsideof amixing zonewhichshallbe no
greaterthanacircle with aradiusof 1000feetoranequalfixed areaof’
simple form:

(i) Thereshallmeno abnormalchangesthat mayaffect aquaticlife.

(ii) Thenormaldaily andseasonaltemperaturefluctuationsthat
existedbeforetheadditionof heatshallbemaintained.

(iii) Themaximumtemperatureriseat any time abovenatural
temperaturesshallnot exceed3 degreesF. In addition,thewater
temperatureshallnot exceedthemaximumlimits (degreesF.)
indicatedin thefollowing table:

[monthlymaximalisted]

* ,* *

~ at *62. (nowcodifiedat 35 Ill. Adm. Code302.507).ComparingSection1(a)(iii) and

Section302.211(e),bothconcerningmonthlymaximaprovisionsenactedin theyear1971,

demonstratesthat theBoardchosespecificmonitoringlocationsfor compliancewith monthly

maximabasedon thebody of wateratissue. Forrivers, the locationchosenwasrepresentative

locationsin themainriver. ForLake’Michigan,the locationchosenwasoutsideamixing zone

with aradiusno greaterthan 1000 feet. TheBoardchosethedischargepoint for neither.

Additional supportfor grantingSIUE’s requestedreliefmaybe foundin Boardopinions

leadingup to thecodificationof Section302.211(e)in its presentform. Thisregulatoryhistory

demonstratesthatSection302.211(e) is concernedwith thetemperatureofthemain river, not the

temperatureof at thedischargepoint.
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BeforethecreationoftheIllinois Pollution Control Board,theIllinois SanitaryWater

Board(“SWB”) RulesandRegulationsgovernedthedischargeofheatinto Illinois’ waters. The

waterqualitycriteria set forth in SWB-14were“...applicableto all waterswhich [were] not

subjectto the interstatewaterquality standardsincludedin RulesandRegulationsSWB-7

through13 inclusive, andSWB-15). (SWB-14, WaterQuality Standards,IntrastateWaters

Exclusiveof InterstateWaters,p. 1(1967,1968).SWB-14provided: “Temperature:Not to

exceed90 deg.F. at any timeduring themonthsofApril throughNovember,andnot to exceed

60 deg.F. at any time duringthemonthsofDecemberto April.” (SWB-14,Rule 1.05(c),p. 4).

Thesetemperaturestandardswere“applicableat anypoint in thestreamexceptfor areas

immediatelyadjacentto outfalls. In suchareascognizancewill begivento opportunitiesfor the

admixtureofwasteeffluentswith river water.” (SWB-14,Rule 1.05,p. 3). SWB-14 also

provided: “Drasticorsuddentemperaturechangeswill not bepermitted. TheBoardwill insist

uponcontrolledchangesin temperaturenot to exceed2 deg.F. perhour,normorethana 5 deg.

cumulativechangefrom naturalwatertemperature.”(SWB-14,Rule 1.08,p. 5).

By wayof example,SWB-10,applicableto theOhio Riverandthe SalineRiver, wasone

ofthe interstatewaterqualitystandards.(SWB-10, WaterQuality Standards,InterstateWaters,

Ohio River andSalineRiver (1966,1968). As to temperature,SWB-10provided:“Temperature:

Not to exceed90 deg.F at any time during themonthsof April throughNovember,andnot to

exceed60 deg. F. atany time duringthemonthsofDecemberto April. (SWB-10,Rule 1.05(c),

p. 3). All Rule 1.05 criteria,including thetemperaturecriteria,were“applicableat anypoint in

thestreamexceptfor areasimmediatelyadjacentto outfalls. In suchareascognizancewill be

given to opportunitiesfor theadmixtureof wasteeffluentswith river water.” (SWB-10, Rule
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1.05,p. 3): Thus, in 1968,at leastasto thermalregulations,SWB-14andSWB-10were

identical.

TheSanitaryWaterBoardRulesandRegulationsremainedin effect until supercededor

alteredby theIllinois Pollution ControlBoard. In theMatterofWaterQuality andEffluent

StandardsAmendments,CoolingLakes, 1975 Ill. ENV LEXIS 475 at *2, PCBNo. R75-2

(September2~9,1975). Thefirst changesto theSWB RulesandRegulationsgoverning

temperatureoccurredwhentheIllinois Pollution ControlBoardarrivedat thermalstandardsfor

specificrivers, sectionsof rivers,andLakeMichigan.

Illustrativeof this processwastheBoard’sconsiderationoftemperaturecriteriato set for

theOhio River. There,theBoardstated:

How muchheatis too muchis ofcoursea critical andmuchdisputedquestion,
boundup not only with the temperatureofa heateddischargebut alsowith the
areaof thestreamaffected,which in turn dependsupontherelativevolumesof
the effluent andof thereceivingbody. And in determiningwhatportionsofa
stream,if any,maybe raisedabovetemperaturesdesirablefor thenaturalbiota,
theBoardmustunderthestatuteconsidertheoftenconsiderablecostsof
providingalternativesto theuseof streamwaterfor coolingpurposesin power
generationandin industrygenerally.

In theMatterof Ohio-WabashThermalStandards,PCB# R71-12,p. 2-563 (September30,

1971). TheBoardretainedtheSanitaryWaterBoardprovisionforbiddingtemperaturerises

above5 degreeF. abovenaturaltemperatures.TheBoardrejecteda suggestionthatno mixing

zonebe allowed,andinsteadadoptedan interpretationof theTechnicalSecretaryofthe Sanitary

WaterBoardpreviouslyissuedwhichprovidedthat the5degreeF. standardmustbemetwithin

no morethan600feet from thedischarge.j~at2-565-566. TheBoardset monthly maximum

temperatures,anddeemedit
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.wiseto permit moiithly maximumtemperaturesto be exceededby notmorethat
3 degrees,solong asthe5 degreeriselimit is adheredto, for time periodstoo
briefto havebiologicalsignificance,andwehaveaddedaprovisionto that effect.

Id. at2-567.

Immediatelyfollowing this statement,andcritically importantfor thepresentappeal,the
Boardstated:

We havealso, for reasonsgivenin theMississippicase,addedaprovision
specifyingthatthemonthly maximaare to be met in themain partof theriver,
believing thiswill afford adequateprotectionagainstexcessivetemperaturesin
the naturallywarmershallowbackwaters.

IcL atp. 2-567.

In theinterestof a completeunderstandingofthethermalrules, it is importantto review

certainaspectsoftheMississippicase,including thereasoningbehindtherulethatmonthly

maximaareto be met in themainpartoftheriver. In re MississippiThermalStandards,PCB

No. R70-16, 1971 Ill. ENY LEXIS 37 (November23, 1971) is helpful in that it explainswhy the

thermalregulationscontaina 5 degreeabovenaturaltemperaturestandardanda“monthly

maxima”temperature.

TheMississippiopinionconcernsa federalproposalto revisethetemperaturestandards

by insertingmonthlymaxima. j~at * 1.

Thefederalpositionis, asthefederalagencyhasalsoarguedasto theOhio River
andasto LakeMichigan(## R 71-12,R 70-2),thatthepresentstandardis
inadequateto protectaquaticlife againsttemperature‘extremesduringvarious
seasonsof theyear. Monthly maximumtemperatures,it is argued,arenecessary
in orderto avoidtemperatures(whichmaybe lessthan5 degreesabovenatural)
thatarehighenoughto endangertheviability of any species(Jan.20. p. 93). The
maximaproposedarebaseduponthebiological needsofthefish actuallypresent
in eachsectionoftheriver andon actualhigh temperaturesoccasionally
encountered,on thegroundthat theseare thetemperaturesto whichthe local fish
areadapted(id., pp. 37, 83). A single 90 degreeslimit, awitnessfrom theBureau
of SportFisheriesandWildlife explained,is inadequate,partlybecausethereare
muchlower critical temperaturesfor fish reproductionduringcoolertimesof the
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year(Mar. 3. pp. 145 etseq.).

j~At *7..*8

TheBoardagreedwith thefederalposition:

As in theLakeMichiganandOhio Riverproceedings,## R70-2andR71-12,we
find thefederalargumentin favorof monthlymaximahighly persuasive,for the
reasonsgiven. If weweredealingwith a small fractionof theriver volume,we
might becontentwith a limit of 5 degreesabovenaturaltemperaturesat theedge
of a mixing zone,anticipatingthatfurtherdilution would rapidlyreduce
temperaturesin theriver asawhole to nearnormallevels. But theQuad-Cities
evidencemakesplain that that is not what is atstakehere. At low flow this single
plantwill utilize one-fifth to one-fourthof theriver for cooling purposes,and
aftercompletemixing theentire volumeoftheriver belowtheplantwill beraised
four to five degreesaboveintaketemperature.Completemixing will be achieved
600’ downstream,but thetemperaturereachedat theedgeofthis zonewill persist
for a considerabledistancedownstream,sincethereis no additionalwaterfor
furtherdilution. Elevatedtemperaturesacrosstheentireriver will therefore
remainuntil relativelyslowprocessessuchasevaporationdissipatetheexcess
heatto theatmosphere.Edison’switnessescouldnotsayhow far downstream
temperatureswould remainabovenormal(Permithearing,840); an IzaakWalton
Leaguewitness,extrapolatingfrom theexperienceoftheupstreamGenoaplant,
estimatedthatrecoverywould taketenmiles(Feb.24, pp. 81, 88); a federal
witnessquoteda CommonwealthEdisonstudyshowingthattwo anda halfmiles
would be required(Apr. 23, p. 77); Edisonitself in oralargumentJune21
estimatedthat atlow watera3 degreesrise overnaturaltemperatureswould
persistfor twelvemiles.

* * . *

While theevidencefalls shortof conclusiveproofthatseriousharmcould
necessarilyresultif thepresentstandardwereretained,we think no suchshowing
is required.Theday is pastwhencontaminationoftheenvironmentwill be
alloweduntil grossinjury occurs;we think it importantto avoidsubstantialand
unnecessaryrisksof harm,andthereforeagreethatmonthly maximashouldbe
adopted.

Id. at **10_13

TheBoardexplainedthepurposeandapplicationofthenewrule asfollows:

Theintentof thetemperatureregulationsis to determinethe“natural” highsby
monthandto permit, in general,5 degreesF. abovethesehighs, exceptwhenthe
resultingtemperaturewould adverselyaffect aquaticlife. Thestandardis thenset
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to notpermit thefull 5 degreesF. envelopeto beusedif damagewill occur.

Obviously it is thenofcritical importanceto know the“natural” high
temperatures.Thedataanalysisrevealedthat 88 degreesF. in July andAugust
and86 degreesF. in JuneandSeptemberweremorerealistic“naturalhighs” at
Alton (thesouthernandwarmestportionofits zone).

It is clearthat what is to befearedis thewarmingoftheriver overabiologically
significantperiodoftime. An expertwitnessfavoringthefederalproposaltestifiedthat a
4 degreesriseabovenaturalconditionsfor asmuchasaweekon rareoccasionswould
not injureeventhesensitivenorthernpike (Permithearing,p. 2114). No onetestifiedto
thecontrary,and afederalspokesmansuggestedthatprovisionmight reasonablybe made
to allow themaximato be exceededfor briefperiods(March 3, pp. 221). Wehaveso
provided,by analogyto theexistingprovisionsthat requirewaterqualitystandards
generallyto bemet exceptduring conditionsof lowestflow. Webelieveon thepresent
recordthat ampleprotectionwill beaffordedduring theseshortperiodsby requiring
adherenceto the5 degrees-abovenaturallimitation andby providingthat themaxima
themselvesneverbeexceededby morethan3 degrees.

Id. at *14*15

TheBoardthenmadethestatementsreferencedin theOhio river opinionasthe“reasons”

themonthly maximaappliedin themainriver.

Themonthmaximaapply to themainriver andnot to shallowbackwaterswhere
naturaltemperaturesarelikely to exceedtheprescribedlimits on sunnydays. The
5 degreesabove-naturallimit applieseverywhere,andto meetthemaximain the
mainriver shouldassurethattemperaturesin shallowareas,which arenaturally
higher,arenot excessive.

Id. at *17.

TheBoardspecificallyrejecteda proposalthat themonthly maximaapplyto theeffluents

dischargedto riversthemselves,notingthat eventheproponentsofsuchan effluent standard

“...recognizethat theadditionof very smallvolumesof high-temperaturewaterto a big river

haveno significanteffect andthat thecostsofprohibiting suchdischargeswould far exceedthe

observablebenefits. Id. at *18*19
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Throughtheseopinions,theBoardadoptedregulationsfor the Ohio andMississippi

Riversthatrestrictedtemperatureriseto 5 degreeF. at theedgeof a600 foot mixing zoneand

setmonthlymaximariver temperaturesto be met in themain river. In theMatterof Ohio-

WabashThermalStandards,PCB# R71-12,p. 2-569(September30, 1971);In re Mississippi

ThermalStandards,PCBNo.R70-16, 1971 Ill. ENV LEXIS 37 at *23*26 (November23, 1971)

At thetime of thepublishingoftheJuly, 1973,WaterPollutionRegulationsof Illinois,

that portionof thethermalrules specifyinga 600 foot mixing zonehadbeenremovedfrom the

Board’swaterregulationgoverningtemperature.(Rule 203(i), July, 1973). Instead,Rule201(a)

containedamixing zoneprovision,statingthatmixing zoneswouldbeappliedon a case-by-case

basis,andnonewould exceedtheareaofa circlewith aradiusof600 feet. (Rule201(a),July,

1973).

On August20, 1981, theBoardissuedan orderconcerningrevisingtheChapter3 Water

Pollution regulationsto conformwith thecodificationregulationsadoptedby theSecretaryof

State. In re Matterof: Rulemakingfor Codificationof Chapter3: WaterPollution, R81-3

(August20, 1981). In explanationof thecodificationprocess,theBoardstated:

The old rulesspecifyingwaterquality standardsin PartII havebeenmade
subpartsofPart302. Explanatorysectionshavebeenaddedto introducesubparts.
Sitespecificrulesandwaterusedesignationshavebeenmovedto Part303.
Thesehavebeengroupedwith theexistingwaterusedesignationsofPartIII and
arrangedgeographicallyby river basin. This is in anticipationofapending
proposalto adoptwaterquality standardsby river basinthroughoutthestate
(R79-6).

* * *

The Secretaryof State’sRulesprovideamethodfor codificationof rules
without substantivechanges(1111. Admin. CodeSec. 160.1103).TheBoard
proposesto follow this abbreviatedprocedure.

Id.
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After public notice, theBoardmademinor changesto its draft oftheproposedcodified

rules,andits clerkwasdirectedto file thetext for publicationin theIllinois registerpursuantto

theprovisionsfor codificationwithout substantivechange. In re Matterof: Rulemakingfor

Codificationof Chapter3: WaterPollution, R81-3 (January21, 1982). This codificationresulted

in theremovalofmonthly maximafor namedrivers from Rule203(i), whichwascodified as35

Ill. Admin. Code302.211(e)andprintedin Title 35: EnvironmentalProtection,SubtitleC: Water

Pollution,ChapterI: Pollution ControlBoard,August 1, 1982, in thesamemannerasit appears

today.

As theMississippiopinionmakesclear,theBoarddeterminedthat the5 degreerule,

measured.in that instanceatthe edgeof themixing zone,wasinsufficientto protectthemain

river. The“monthly maxima” rulewasadoptedto provideadditionalprotectionto themain

river. It prohibitsdischargers,eventhosewhomeetthe5 degreeabovenaturaltemperaturerule,

from raisingthetemperatureofthemainriver itselfabovetheallowed“monthly maxima”,

possiblyresulting,astheBoardstated,in not “...permit[ing] thefull 5 degreesF. envelopeto be

usedif damagewill occur.” In reMississippiThermalStandards,PCBNo. R70-16, 1971 Ill.

ENV LEXIS 37 at *14. Monitoring at thepoint of discharge,asrequiredby thepresentNPDES

permit,providesabsolutelyno informationasto whetherthe“monthly maxima”regulationis

beingviolated; monitoringat arepresentativelocationin themain river doesprovidetherelevant

information. Thepointbeing,theregulationsrequiremonitoringatthepoint ofdischargeor on

theedgeof anyallowedmixing zonefor compliancewith the5 degreerule (Section302.211(d))

andfurther requirestesting atrepresentativelocationsin themainriverto determinecompliance

with themonthly maxima(Section302.211(e)).TheNPDESpermitissuedto SIUE ignoresthis
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distinction.

UnderthetermsoftheNPDESpermit asissued,if SIUE dischargedonegallon of94

degreesFahrenheitwaterintoTowerLakein AugustwhenTowerLake’snaturaltemperature

andmainriver temperaturewereboth 89 degreesFahrenheit,the5 degreeFahrenheitabove

naturaltemperaturepermit requirementwouldnot be violated,but themonthly maximapermit

requirementwouldbe,althoughno measurableincreasein thetemperatureof TowerLakewould

occur. A permit violation would occur,but a violation of Section302.211(e)would not occur,as

Section302.211(e)allowsmainriver temperatures,undertheassumedfacts,to beashigh as93

degreesFahrenheitfor briefperiodsoftime. 35 Ill. Adm. Code302.211(e)(”Moreover,at no

time shallthewatertemperatureat suchlocationsexceedthemaximumlimits in the following

tableby morethat 1.7 C (3 degreesF).”). TheNPDESpermit asissued,then,deprivesSIUE of

theuseoftheassimilativecapacityofTowerLakefor heatwhich is specificallyallowedby

Section302.211.

BoardopinionsconcerningSection302.211(e)alsodemonstratethat compliancewith

Section302.211(e)is notdeterminedby measuringwatertemperatureat thepoint ofdischarge.

In Illinois PowerCompany(ClintonPowerStation),PCBNo. 92-142,1993 Ill. ENY LEXIS

855 (August26, 1993),to demonstratecompliancewith Sections302.211(e)regardingwater

dischargedfrom an artificial cooling lakeinto SaltCreek,IPCused“datacollectedfrom Salt

Creek”. j4~at *10. Basedin partof this showingthat Section302.211(e)’stemperaturelimits

weremet in SaltCreek,theBoardgrantedIPCspecific thermalstandardsto be appliedto IPC’s

dischargeinto Clinton Lake. j~at *1516.

18



In DeereandCompany,JohnDeerFoundryv. IEPA, PCBNo. 81-163,1982 Ill. ENV

LEXIS 63 (October5, 1982),in additionto otherreliefsought,Deererequesteda variancefrom

Section302.211(e)concerningcooling waterit dischargedinto unnamedtributariesofSugar

Creek,which in turnflowed into theMississippiRiver. As to thethermalcomponentofthe

discharge,theBoardnotedthat “dataindicatingmaximumtemperaturesof 89.6 degreesF and

96.8 degreesF summer[] wouldcauseviolation ofthe60/90degreesF standardsof Section

302.211(e)underlow flow conditions.” ~ at *5• This statement,limited to low flow

conditions,recognizesthat aviolationof Section302.211(e)doesnot automaticallyoccursimply

becausethedischargetemperatureexceeded90 degreesFahrenheitif low flow conditionsarenot

presentbecausemonitoringwould occuratrepresentative‘locationsin themainriver, not atthe

dischargepoint. Thatmonitoringfor compliancewith Section302.211(e)is not to occurat the

pointof dischargeis also demonstratedby certainoptionsunderconsideration,discussedin a

relatedBoardopinion,to avoidviolationsofSection302.211(e)by Deerein theunnamed

tributaries:pipingtheheateddischargeunderpressuredirectly into theMississippiRiver; or

dischargingdirectly into SugarCreek. In rematterof: JohnDeerThermalDischarge(East

Moline), PCBNo. R81-26, 1983 Ill. ENV LEXIS 659 at *7 (November18, 1983). If the

concernof Section302.211(e)were thetemperatureofDeere’sdischarge,diverting thethermal

dischargeto a differentbodyof waterwould notreducethelikelihood of aviolation ofSection

302.211(e);thetemperatureof thatdischargewould be thesameregardlessofthebody ofwater

it wasdischargedinto. It is becauseSection302.211(e)is concernedwith temperaturesin the

“main river” that theseoptionswerepotentiallyviable (e.g.,thesebodiesofwaterhadgreater

assimilativecapacities). Seeid. (Discussingthelikelihoodof violationsof Section302.211(e)
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dependentuponwhetherDeeredischargedinto theditches(i.e., thetributariesto SugarCreek),

SugarCreek,or theMississippiRiver).

Anotheropinionon point is CIPS (HutsonvillePowerStation)v. IEPA, PCBNo. 78-108,

1978 Ill. ENV LEXIS 582 (October19, 1978). There,theBoardstated:

TheBoardnotesthat theabovetableindicatesthat CIPShasthepotentialto cause
a violationof Rule203(i)(4)ofChapter3. Thus it wouldbe requiredto derateits
HutsonvillePowerStationwheneverthethermaldischargewould raise~
WabashRiver temperatureabovethepermittedmaximumtemperatures.

j~at**6..7 (emphasisadded).. Rule203(i)(4),now35 Ill. Admin. Code303.321, setsforth the

monthly maxima“at representativelocationsin themainriverof theWabashRiver” using

languagesubstantiallyidenticalto Section302.211(e). And, asdemonstratedby theabove-

quotedlanguage,monitoringfor compliancewith Rule203(i)(4), like Section302.211(e),

requiresmonitoringatrepresentativelocationsin themainriver.

Thus, theplain languageof Section302.211(e),thehistoryofthepromulgationof

Section302.211(e)andthePart303 regulationsusingsubstantiallyidenticallanguageto govern

thetemperatureofnamedrivers, previousBoardopinions,and, mostimportantly, thepurposeof

the monthlymaximarule, all demonstratethatthe locationto monitor for compliancewith

Section302.211(e)is not thepoint ofdischarge,but insteadis representativelocationsin the

main river. Accordingly,theIEPA’ sinclusionof a monitoringrequirementfor compliancewith

Section302.211(e)at apointrepresentativeof thedischargeis arbitrary,unnecessaryto

accomplishthepurposesoftheAct, andshouldbe stricken.
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VI. CONCLUSION

Wherefore,Petitioner,Boardof Trusteesof SouthernIllinois UniversityGoverning

SouthernIllinois University, praysthattheBoardgrantthis Motion for SummaryJudgmentand

strikeall requirementsthatSIUE complywith Section302.211(e)from theNPDESpermit.

Alternatively, if theBoarddeterminesthat Section302.211(e)is applicableto SIUE’s discharge,

SIUE requeststhattheBoardstrikethatportionoftheNPDESpermit requiringSIUE to monitor

for compliancewith Section302.211(e)at apoint representativeofthedischargebutprior to

entry into Tower Lake; instead,SIUE requeststhat theBoarddirect IEPA to modify thepermit

so thatSIUE is requiredto monitor for Section302.211(e)compliancein TowerLake.

BOARD OF TRUSTEESOF SOUTHERN
ILLINOIS UNIVERSITY GOVERNING
SOUTHERNILLINOIS UNIVERSITY,
EDWARDSVILLE, Petitioner,

BY: MOHAN, ALEWELT, PRILLAMAN & ADAMI
Its attorneys,

BY: _________

/ JoelA. Benoit

MORAN, ALEWELT, PPJLLAMAN & ADAMI
1 N. Old CapitolPlaza,Suite325
Springfield, IL 62701
Telephone:(217)528-2517
Facsimile:(217)528-2553
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