
CLERK’S OFFICE

DEC 29 2004

BEFORE THE ILLINOIS POLLUTION CONTROL BOAR~TATEOF ILLINOISlIut!on Control Board

PEOPLEOF THE STATE OFILLINOIS

Complainant,

THE HIGHLANDS, L.L.C., et al.,

Respondents.

)
)
) PCBNo.00-104
) (Enforcement)
)
)
)
)
)

NOTICE OF FILING

To:

~

BradleyHalloran
HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenter,Suite11-500
100 WestRandolph
Chicago,Illinois 60601

JaneE. McBride
AssistantAttorneyGeneral
EnvironmentalLaw Bureau
Officeofthe Illinois AttorneyGeneral
500 SouthSecondStreet
Springfield, Illinois 62706

Jeffrey W. Tock
Harrington,Tock& Royse
HuntingtonTowers,Suite601
201 WestSpringfieldAvenue
P.O.Box 1550
Champaign,Illinois 61824-1550

PLEASETAKE NOTICE that on December29, 2004,we filed with theIllinois Pollution
ControlBoardtheattachedRESPONDENTMURPHY FARMS iNC.’S RESPONSETO
COMPLAINANT’S MOTION FORLEAVE TO FILE A SUR-REPLYREGARD[NG
MURPHY FARMS’ MOTION TO DISMISS SECOND AMENDED COMPLAINT, copiesof
which areherebyserveduponyou.

Dated: December29, 2004

CharlesM. Gering
McDermott,Will & Emery
227 WestMonroeStreet
Chicago,Illinois 60606
(312)372-2000

Respectfullysubmitted,

MURPHY FARMS, INC.

By:

(THIS FILING IS MADE ON RECYCLED PAPER)

V.

Oneof its attorneys

CH1994410523-1047331.0013



DEC 29 2004

STATE OF ILLI

BEFORE THE ILLINOIS POLLUTION CONTROL BOAR8OjI~tj~nControi~~j

PEOPLEOFTHE STATEOF ILLINOIS,

Complainant,

v. No. PCBNo. 00-104
(Enforcement)

THE HIGHLANDS,LLC, an Illinois
limited liability corporation,andM1.TRPHY
FARMS, iNC., (a division ofMURPHY-
BROWN, LLC, aDelawarelimited
liability corporation,andSMITHFIELD
FOODS,INC., aVirginia corporation),

Respondents.

RESPONDENT MURPHY FARMS, INC.’S RESPONSETO
COMPLAINANT’S MOTION FOR LEAVE TO FILE A SUR-REPLY REGARDING

MURPHY FARMS’ MOTION TO DISMISS SECOND AMENDED COMPLAINT

Complainanthasrequestedleaveto file asur-responsewith respectto themotion to

dismissfiled by respondentMurphy Farms,Inc. (“Murphy Farms”). Complainant’smotion

shouldbe deniedfor two reasons.

First,Murphy Farms’responseincludedno newaffidavitsorotherevidence,andwas

confinedto addressingthemattersraisedin theState’sresponseto Murphy Farms’motion. As a

result,theState’srequestfor leaveto file asur-responseamountsto arequestfor another

opportunityto addressmatterstheStatecouldhaveaddressedin its responsebrief. TheState’s

motion for leaveto file asur-responsedoesnot argueotherwise;the StatecontendsthatMurphy

Farmshasmisstatedthelaw andmischaracterizedthe supportingmaterialssubmittedwith the

State’sresponsebrief. State’sMotion, para.4. Evenif this weretrue,which it is not, theBoard

mayreviewthecasescited in Murphy Farms’briefs for itself anddecidewhethertheysupport

Murphy Farms’position. Similarly, theBoardhasall ofthematerialstheStatefiled with its
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responsebrief, andmayevaluatetheextentto whichthosematerialssupportorunderminethe

parties’positionswith respectto dismissal.

Second,theBoard’sproceduralrules do notcontemplatethatpartiesshouldbe permitted

to file sur-responses.Indeed,thoserulesspecifythatthemovingpartymayreplyin supportof

its motion only in limited circumstances,andwith leaveoftheBoard. 35 Ill. Adm. Code

§ 101.500(e).Thereis no provisionoftheBoard’sproceduralruleswhich addressesfurther

briefingwith respectto motionsby therespondingparty.

TheStatehasofferedno compellingreasonthat it shouldbegivenleaveto lengthenthe

briefingprocessandfurtherdelaytheBoard’sconsiderationof Murphy Farms’motionto

dismiss. Consequently,theState’smotion for leaveto file a sur-responseshouldbe denied.

Dated: December29, 2004 MURPHY FARMS, INC.

By: 2

OneofIts Attorneys
CharlesM. Gering
McDermottWill & EmeryLLP
227WestMonroeStreet
Chicago,IL 60606-5096
312.372.2000
Facsimile: 312.984.7700
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CERTIFICATE OF SERVICE

I, theundersignedattorney,certify that on December29, 2004,I servedtheforegoing
NOTICE OF FILING andattachedRESPONDENTMURPHY FARMS, INC.’S RESPONSE
TO COMPLAINANT’S MOTION FOR LEAVE TO FILE A SUR-REPLYREGARDING
MURPHY FARMS’ MOTION TO DISMISS SECONDAMENDED COMPLAINT,by
facsimileandU.S.Mail with properpostageprepaidupon:

BradleyHalloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 WestRandolph
Chicago,Illinois 60601
Phone:312.814.8917
Fax: 312.814.3669

JaneB. McBride
AssistantAttorneyGeneral
EnvironmentalLaw Bureau
Office oftheIllinois AttorneyGeneral
500 SouthSecondStreet
Springfield, Illinois 62706
Phone:217.782.9033
Fax: 217.524.7740

JeffreyW. Tock
Harrington& Tock
Suite601
HuntingtonTowers
201 WestSpringfieldAvenue
P.O. Box 1550
Champaign,Illinois 61824-1550
Phone: 217.352.4167
Fax: 217.352.8707

CharlesM. Gering
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