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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
ADMINISTRATIVE CITATION

STATE OF ILLINOIS
Pollution Control BoardCOUNTY OF JACKSON, )

)
Complainant, )

)
v. ) AC 04-63

) (SiteCode:0778095036)
) AC 04-64
) (SiteCode:0778125013)

EGONKAMARASY, ) (AC’s Consolidated)
)

Respondent. )

COMPLAINANT’S POST HEARING/CLOSINGBRIEF

TheComplainantherein,theCountyofJackson,Illinois, files its posthearing- closingbrief

in thematter.

INTRODUCTION AND PROCEDURAL HISTORY

In April 2004theComplainantfiled with theIllinois Pollution ControlBoard(Board)two

separateadministrativecitations againstthe Respondentunder Section 31.1 of the Illinois

EnvironmentalProtectionAct,415ILCS 5/31/1(2002)(theAct). ThecasesweredocketedasAC 04-

63 andAC 04-64. TheRespondentfiled timelyresponsesto thecitations.OnAugust30, 2004the

Complainantfiledwith theBoardamotionto consolidatethetwo administrativecitatk~nswhichv.as:

grantedbytheBoardonSeptember2, 2004. Thecasewasheardby HearingOfficerCarolWebbin

Murphysboro,Illinois onNovember22, 2004. Shefiled herreportwith thisBoardonNovember23,

2004.
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Onsitenumber0778095036(hereinafterreferredto astheMakandasite)thecitationalleges

violationsofSection21(p)(l)and(7)resultingfromaninspectionconductedMarch25,2004. Onsite

number0778125013(hereinafterreferredto astheCarbondalesite)thecitationallegesviolationsof

Section2l(p)(l),(3), and(7) resultingfrom an inspectionconductedMarch 25,2004. In total it is

allegedtherehavebeenfive violationsof Section21(p)oftheAct by theRespondent.

SiteNo. 0778095036- MAKANDA SITE

FACTS

Pursuantto theJacksonCountyHealthDepartment’sdelegationagreementwith IEPA,Don

Terry, certifiedIEPA solidwasteinspector(Tr. at8, andComplainant’sExhibit 1, p.1),conducted

aninspectionofthis siteon March25, 2004(Complainant’sEx. 1, p.1). Onthatdayheobserveda

pileofmaterialcontaininggeneralconstructiondebrisasevidencedbythephotographstakenthatday

(Complainant’sEx. 1, p.7)andhisinspectionreportfromthatday(Complainant’sEx. 1,pp.2 and3).

At thehearingofthismatterhefurtherelaboratedthatonthedayoftheinspectionheobservedadebris

pileabout100yardseastofagateconsistingofdimensionallumberandsidingandapproximately100

cubicyardsin size. Tr. 10. Therecordnotesthesitehadnotbeenissuedapermitto conductawaste

storage,wastetreatment,orwastedisposaloperation.Complainant’sEx. 1, p. 3 andTr. 13 and14.

The inspectiontook place entirely from a public road way as shown from his site sketch

(Complainant’sEx. 1, p. 4), his testimonyat the hearing(Tr. 31), and his inspectionaffidavit

(Complainant’sEx. 1, p. 1).
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Entirely corroboratingthe Complainant’scase, is the Respondent’sown admissionin

paragraphs7 through9 ofhisPetitionto ContestAdministrativeCitationthat: (1)heownedthesite

in questionat thetime in question;and(2)hecausedthe debristo bedepositedat thesite from his

mobilehomepark(resultingfrom anorderoftheIllinois DepartmentofPublicHealth);and(3) the

debrispile at the time of the inspectionconsistedofabandonedmobile homes.Respondentalso

testifiedthat theComplainant’sphotosand sitesketchwereaccurate(Tr. 45), that he movedthe

mobilehomesfromhismobilehomeparkto thesitein question(Tr. 49-51),andthepile wasvisible

from thepublic road(Tr. 52).

At thehearingtherewasevidencepresentedofanearlierinspectionofthis sitebyMr. Terry

onDecember5, 2003. Complainant’sEx. 1, pp8-9,alongwith photosofthatinspectionatpp 10-11.

Mr. Terrytestifiedthatlittle hadchangedatthesitefrom hisearherinspectionon-December5,2003

andthelaterinspectionin March 2004. Tr. 13.

ARGUMENT

Opendumping is definedas ‘the consolidationof refusefrom one or more sourcesat a

disposalsitethat doesnot fulfill therequirementsof asanitarylandfill.” 415 ILCS 5/3.305(2002).

Refuseis definedas“waste” (415ILCS 5/3.585(2002)),and wasteincludes“any garbage.. . or

otherdiscardedmaterial . . . .“ 415 ILCS 5/3.535(2002)). Disposalis definedas“thedischarge,

deposit,injection,dumping,spilling, leakingorplacingofanywaste.. . intooronto land. . . .“ 415

ILCS 5/3.185 (2002)). Litter is defined in the Litter Control Act as ‘any discarded,usedor

unconsumedsubstanceorwaste... oranythingelseofunsightlyorunsanitarynature,whichhasbeen

discarded,abandonedor otherwisedisposedof improperly.” 415 ILCS 105/3 (2002). Finally,

generalconstructionor demolition debris is definedin Section3.160 ofthe Act (2004)asnon-

hazardous,uncontaminatedmaterialsresulting from the construction,remodeling,repair, and
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demolition ofutilities, structures,androads,limited to the following: bricks,concrete,andother

masonrymaterials;soil; rock;wood,includingnon-hazardouspainted,treated,andcoatedwoodand

woodproducts;wall coverings;plaster;drywall;plumbingfixtures;non-asbestosinsulation,roofing

shinglesandroofcoverings... .“

It is notcontestedthattheRespondentownedandcontrolledthesiteatall materialtimes. It

alsoisnotcontestedtheRespondentcausedtheopendumpingthatis thesubjectoftheseproceedings.

He admittedthedumpingconsistedofsomeabandonedmobilehomesfrom amobilehomeparkhe

ownselsewhere.

In its defensetheRespondentraisesseveralissues.Theseargumentsareprimarily takenup

in Respondent’smemorandumsupportingits petitionto contesttheadministr-ativecitation(R.Ex. 1-5).

Complainantwill addresseachoneoftheissuesasbestit candiscernfromRespondent’smemowhat

thoseissuesare.

Respondentfirst raisesan issueof credibility ofthe Complainantinspector’sreportsand

testimony;andrequeststhisBoardto disregardwhattheinspectorobserved,recorded,andtestified

to. Theproblemwith thisargumentis thatvirtuallyall theinspectorobserved,recorded,andtestified

to is corroboratedbytheRespondent.TheRespondentadmittedthepilecontaineddebrisconsisting

of materialsfrom abandonedmobile homes;and that heput the debrispile on his land. It is

disingenuousto nowarguetheinspector’sreportcannotbebelieved.Mr. Terryhasconsistentlystated

whatheobservedandput thatinformationintohisreportsandreiteratedall ofhisobservationsatthe

hearing.Theseis absolutelynothing‘speculative’(asRespondentarguesin hismemo)aboutMr.

Terry’s observationsandreports.
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TheRespondentnextarguesthatit isanecessaryelementoftheComplainant’scasethatit must

provethedebrishadbeenorwaslikely to beemittedintotheenvironment,citing Section3.185ofthe

Act. Thisis incorrect.Proofofdumpingis all thatmustbeshown. Sections2 and20oftheActstand

for thepropositionand declaredpublic policy in this Statethat theprovisionsoftheAct areto be

liberallyconstruedandthat ‘the failureto salvageandreusescrap... contributesto thedegradation

ofourenvironment.”415 ILCS 5/41520(3)(2002).Theprecedingclauseis butoneofmanyofthe

declaredpoliciesofthis Stateto preventandrectifypollution-inafi ofitsforms. A showingofactual

or likely emissionorpollutionrunsstarklycounterto thebroad,preventive,andremedialpurposeof

theAct; andwould makeanysuccessfulprosecutionunderSection21(p)nearlyimpossibleand

subjectto overly technicalscientifictheoriesanddata.

TheRespondentcontinueshisdefensestatingthatlitter-isnotclearlydefinedandonecannot

knowwhatoneis to avoiddoing. This argumenthasalreadybeentakenupby this Boardandthe

courtsin othercasesandconcludedthatthemeaningoftheword‘litter’ is clearlyunderstoodbyany

personwith commonintelligence. Miller v. Illinois PollutionControlBoard, 267 Ill. App. 3d 160

(
4

thDist. 1994). Therecordin this matterspeaksfor itself. RespondentthenarguesthattheLitter

ControlAct (415ILCS 105/1~ ~g,.) limits orcontrolsanopendumplitterviolationunderSection

21(p)oftheAct. This is alsoincorrect. Section21 pertainsto littering in anopendumpingcontext.

TheLitter ControlAct speakstoothertypesoflitteringviolations.BothActsarecumulative,andnot

dependentuponeachother,asto violationsforlittering. Moreover,theLitter ControlActdoesnot

say(norhasatribunal ofcompetentjurisdictioneverdetermined)theprovisionsandrequirements

foundin the Litter Control Act areapplicableto any facetof a Section21 caseother thanto the

definition of‘litter.’ ~ 415 ILCS 105/8(c). $~~ Miller at 169;City of Chicagov. City Wide

Disposal,Inc., AC 03-11 (Sept.4, 2003).
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TheRespondentalsoarguesthatit is incorrectto chargehimtwiceforthesamething. Again,

this is notcorrect. This Boardhasheldthatmultiplechargesfor thesameoffenseis acceptableand

prior Boardprecedenthasallowedit. StateofIllinois v. CommunityLandfill Co., Inc., PCBNo.97-

193(October3, 2002). Notwithstandingtheabove,it mustbeaddedheretheAct intendsthat each

andeveryviolation declaredin Section21(p)is a separateanddistinctviolation evenif thedebris

causingeachof theseviolationsis thesame.

TheRespondentthentakesissuewith theseproceedingsbecausehebelievedtherewasan

‘agreement’betweentheComplainantandhim regardingcleanup andtheComplainantshouldbe

boundbytheagreement.HestatesthatinJanuary2004hespokewith theComplainant’sinspectorand

wasgivensometimeto cleanup thesite. Tr. 35. Thereareanumberofproblemswith thisargument.

First, theconversationsin January2004cannotbelabeledasanagreement.The Respondentdoes

notsaywhatis thelegalbasisfor suchan ‘agreement.’If anythingall theseconversationsamounted

towasanattemptto settlethematterwithoutfurtherlegalproceedings.Inanyevent,asRespondent

admits,hecouldnot fulfill his promiseto cleanthesiteup by thetime given. Id.. Heclaimsthe

weatherpreventedhim fromdoingso. R. Ex. 1-5,p.37.Moreimportantly,thisBoardhasrepeatedly

heldthatcleanupeffortsarenotamitigatingfactorundertheadministrativeci-tationprogram.çjty

of Chicagov. City WideDisposal,Inc.,AC 03-11 (September4, 2003).

CONCLUSION

Respondenthasadmitted,andtherecordis otherwiseclear,to everyfactualelementneeded

to showSection21(j)(1) and(7) were violated. TheRespondentoffers severallegal arguments

intendingto makethecasewhyhe,despitethefacts,shouldnotbe foundto haveviolatedtheAct.

Noneoftheargumentsarepersuasive.Thecaseathandis simplyaboutanopendumpsiteoperating

withoutthenecessarypermitsownedandcontrolledbytheRespondentwhocausedabandonedmobile
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homesto bedepositedat his sitefrom anothersitealsoownedandcontrolledby him. Forall the

abovereasonsthe Complainantrequeststhe Board to find theRespondentdid violate Section

21(j)(1)&(7) oftheAct athisMakandasiteon March25, 2004,andimposeafine of$1,500.00for

eachviolationfor atotal of$3,000.00.

SITE NO. 0778125013- THE CARBONDALE SITE

FACTS

Pursuantto theJacksonCountyHealthDepartment’sdelegationagreementwith IEPA, Don

Terry,certifiedIEPAsolid wasteinspectorconductedan inspectionofthis siteon March25, 2004.

Tr. 14 andComplainant’sEx. 1, pp.12-15.Onthatdayheobservedadebrispile approximatelyten

(10)cubicyardsinsizethathadbeenburnedandcomprisedofashandcharredremainsofdemo1itii~n

lumber.Tr. 14-15. Healso observedthecharredremainsofa mattressspringandmetals. Tr. 15.

His inspectionreportandphotosfromthatday(Complainant’sEx. 1, pp.13,24-26)evidencethepile

containedmetalframesfrom furniture,awindowairconditioner,alaminatecountertop,fencesposts,

andmetalcans.At thehearingtheRespondenttestifiedthepilecontainedlumber,oldfurniture,and

constructionmaterial,amongotherthings. Tr. 63. TheRespondentfurtheradmittedheownedand

controlledthesite in questionandcausedand burnedthe pile. Tr. 62-64.~ ~ Respondent’s

AmendedPetitionto ContestAdministrativeCitation. Oneofhis witnessesalsoadmittedto the

burning(Tr. 71)andidentifiedoneoftheitemsburnedasasink. Tr. 72. Respondentandoneofhis

witnessesevenadmittedthatRespondenthasbeenburningat thesite for years. Tr. 64 & 74.
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Theinspector,Mr. Terry,furthertestifiedanddocumentedthathehadinitially inspectedthe

siteonMarch 11, 2004. Tr. 16 & Complainant’sEx. 1, pp. 16-21. Mr. Terryfurthertestifiedthata

dwelling unit did not existon thesite. Tr. 16. Nor wasone indicatedon inspector’ssitesketch.

Complainant’sEx. 1, p. 15. Respondenttestifiedthe site is a farm and that his dwelling unit is

adjacentto thesite. Tr. 59. Mr. Terry saidthedebrispile hadbeenoriginally reportedto him by

anotheremployeeof theHealthDepartment;andMr. Terry couldseethepile from thepublic road

with thenakedeye. Tr. 40. Respondentrefutesthatandstatesthepile couldnotbe seenfrom the

public road. Tr. 62. Thesitehadnotbeenissuedtherequisitepermitsto operateasadump. Tr. 17.

ARGUMENT

Opendumpingis definedas‘the consolidationof refuse from one or moresourcesat a

disposalsitethatdoesnot fulfill therequirementsofasanitarylandfill.” 415 ILCS 5/3.305(2002).

Refuseis definedas“waste” (415 ILCS 5/3.585(2002)),andwasteincludes“any garbage. . . or

otherdiscardedmaterial. . . .“ 415 ILCS 5/3.535(2002)). Disposalis definedas“thedischarge,

deposit,injection,dumping,spilling, leakingorplacingofanywaste.. . intoorontoland... .“ 415

ILCS 5/3.185 (2002)). Litter is defined in the Litter Control Act as ‘any discarded,usedor

unconsumedsubstanceorwaste.. . oranythingelseofunsightlyorunsanitarynature,whichhasbeen

discarded,abandonedorotherwisedisposedofimproperly.”415 ILCS 105/3(2002). Openburning

is definedasthecombustionofanymatterin theopen-or-in-an-opeiidum-p.415ILCS 5/3.300(2002).

Finally, generalconstructionordemolitiondebrisis definedin Section3.160ofthe Act (2004)as

non-hazardous,uncontaminatedmaterialsresultingfrom theconstruction,remodeling,repair,and

demolition ofutilities, structures,androads,limited to thefollowing: bricks, concrete,andother

masonrymaterials;soil; rock;wood,includingnon-hazardouspainted,treated,andcoatedwoodand

woodproducts;wall coverings;plaster;drywall;plumbingfixtures;non-asbestosinsulation,roofing
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shinglesandroofcoverings...

As with thefirst siteabove,theessentialfactsofthecaseareclear. TheRespondentcaused

thedumpingofvariousitemsandconstructiondebrison his landwithoutproperpermitsandcaused

themto beburnt in theopen. Noneofthesefactsis disputed.TheRespondentraisesvariousissues

in his trial memorandum(RespondentEx. 1) thathe believeswill convincethisBoardthereis nota

violationofanylaws. TheComplainantwill addresseachoneoftheseissuesasfar asit candiscern

what theissuesarefrom his trial memo.

Respondentfirst raisestheissuethatthesearchbytheinspector,Mr. Terry,wasnotconducted

accordingto constitutionalandstatutoryframework.Respondentclaimsthedebrispile couldnotbe

seenfrom theroadandthatthe inspectordid nothavepermissionora searchwarrantto enteronto

Respondent’ssite. Mr. Terry,however,testifiedthathecouldseethepile fromthepublic roadwith

thenakedeye;andthat thepile hadbeenoriginally reportedto him by anotherinspectorfrom the

HealthDepartment.TheRespondenthastheburdenofpersuasionwith thisdefense.Miller v. Illinois

PollutionControlBd., 267Ill. App. 3d 160 (
4

th Dist. 1994);Village ofBridgeviewv.Slominski,74

Ill. App. 3d 1 (1St Dist. 1979).

Theinspectorstatedhesawthepile fromtheroadandwentontothesiteto getacloserlook.

In Miller the inspectorwentontothedefendant’slandafterhespottedapotentialviolation from a

road. Miller found nothing wrong with this searchand dismissedthe defendant’sargument.

Moreover,the inspectorastheagentofthe Illinois EnvironmentalProtectionAgency hasbroad

authoritiesundertheAct to inspectandinvestigateviolations. Illinois EnvironmentalProtection

Agencyv. Thomas,Ac No. 89-215(January23 , 1992). TheRespondenthadno expectationof

privacyin adebrispile thatcouldbeseenfrom apublic road. Mr. Terryhasbroadauthorityto look

for violationsofthe Act; andtherewasno illegal search.
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TheRespondentnext seemsto advocatethat it is not a violation of Section21(p) if only

household(whateverthat term means)and landscapewasteis dumpedon the site where it was

generated;especiallyif theaccumulationis minorasallegedhy theR-espondent.Thereare,however,

severalproblemswith thisargument.One,therecordis cleartheRespondentdepositedandburned

morethanlandscapeand‘household’waste.Therecordestablishestherewasalsopresentatthepile

demolitionlumber,asink,asofa,amattress,anair conditioner,andfenceposts.Second,Respondent

doesnotciteanyauthorityforhisbeliefthat‘household’wasteisokaytoaccumulateandbum.Third,

atencubicyardburnpile is notaminoraccumulation.~ ThePeoplev. Dixon-MarquetteCement,

~pç. 343 Ill. App. 3d 163 (2dDist. 2003)(gooddiscussionof theon sitewastegenerationissue).

Fourth, a dwelling unit did not existat the site. Wheredid the ‘household’wastecomefrom?

Assumingfor argumentsakethatsuchadefenseforminoraccumulationsofonsitegeneratedwaste

existsin thecontextofaSection21(p)violation,theRespondenthasnotshownhis circumstancesfit

that defense.

Aswith thefirst site(Makanda)above,theRespondentgoesonagaintotakeuptheissuethat

illegal opendumpingrequiresashowingtheRespondent’sdebriswasactuallypollutingorlikely to

pollutetheenvironment.Followingthat issuetheRespondentagainrearguesthe samepointswith

respecttowhatconstituteslittering. Complainantrenewsandrestatesthesameargumentshereit made

previouslywith respectto theseparticularissuesoftheRespondentwith thefirst site (Makanda)

above.

Respondentthenraisestheissuethathe is exemptfrom ornot in violationof openburning

violationsbecausehemetormeetstheexclusionsorconditionsfoundinpart237oftheBoard’srules.

Respondentarguesthe itemsatthesitewereeitherdomicilewaste,landscapewaste,oragricultural

wasteandthathe is allowedto bumtheseitemsif hemeetstheconditionsofPart237. Asidefrom
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theobviouspointthat amattressandsofacouchcannotbe (underanyliberal interpretationofthe

definitionoftheseterms)consideredanyofthesetypesofwastes,andthatthereis no domicileonthe

site,theRespondent’suseofPart237is misplaced.Part237 is simplyimmaterialto aSection21(p)

caseastheruleplainly statesit implementsSection10oftheActpertainingtoairpollution.Nowhere

doesit statenorhastheRespondentcitedanyauthoritythat Part237providesa basisfor adefense

or limitation to a Section21(p)administrativecitation broughtunderSection31.1oftheAct.

Respondentthentakesuptheargumentthathedidnotdepositconstructionor-demolitiondebris

at thesite. Thefactsin evidenceclearlybeliethisargument.Dimensionallumberwasobservedin

thedebrispile andis clearlyvisible in thephotographs.It canalsobeenseenandit is documented

thatportionsoffencepostswerein thepile andburnedaswell ascountertops. All ofthesetypeof

items meetthe definitionof constructionor demolitiondebris.

TheRespondentthenconcludeshis defensemakingthesametwo argumentshedidwith-the

Makandasiteaboveaverringthattherequirementsandlimitationsfoundin theLitterControlActare

anecessaryelementfor Section21(p)violations;andthatit is improperto citemultiple chargesfor

thesamesingleact.Complainantrenewsandrestatesherethesamepointsmadepreviouslyonthese

issuesin the Makandasitediscussionabove.

CONCLUSION

Respondenthasadmitted,andtherecordis clear,to everyfactualelementneededto showa

violation underSection21(p)(1),(3), and(7) oftheAct. Noneof the argumentsadvancedby the

Respondentarepersuasive.Thismatteris simplyaboutaRespondentdepositingasignificantarnount

ofwasteanddebrisontohis landfrom multiplesourcesandthenburningit, all withouttherequired

permits. Therefore,for all of theabovereasonstheComplainantrequeststhisBoardto find that

respondentdid violate sub-section(1), (3), and(7) of Section21(p)oftheAct onMarch25, 2004,

Page11 of 12



andimposea fineof $1,500.00for eachviolationfor atotal of$4,500.00.

Respectfullysubmitted,

el Brenner
AssistantState’sAttorney
JacksonCountyCourthouse,

3
rd Floor

Murphysboro,Illinois 62966
618-687-7200

FortheComplainant
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PROOF OF SERVICE

I herebycertify that I did on the
3

rd day ofJanuary2005,sendby U.S. Mail, with postage
thereonfully prepaid,bydepositingin U.S.PostOfficeBox atrueandcorrectcopyofthefollowing
instrument(s)entitledCOMPLAINANT’S POSTHEARING/CLOSINGBRIEF

To: GregoryA. Veach CarolWebb
3200FishbackRoad HearingOfficer
P.O.Box 1206 Illinois Pollution ControlBoard
Carbondale,IL 62903-1206 1021NorthGrandAvenueEast

P.O.Box 19274
Springfield, IL 62794-9274

andtheoriginal andnine (9) trueandcorrectcopiesofthesameforegoinginstrumentson thesame
dateby U.S. Mail with postagethereonfully prepaid.

To: DorothyGunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500
Chicago,IL 60601 ~ ~

D~ielBrei~ner~~
AssistantState’sAttorney
JacksonCountyCourthouse,Third Fl.
Murphysboro,IL 62966
618-687-7200

FILING SUBMITTED ON RECYCLEDPAPER




