
BEFORE THE ILLINOIS POLLUTION CONTROL BOAR1~E C E ~V E D
OF THE STATE OF ILLINOIS CLERK’S OFFICE

MATHER INVESTMENT PROPERTIES ) JUN 032005
L.L.C. ) STATE OF ILLlNOIS

) PolIut~onControl Board
Complainant, )

)
v. ) CaseNo. 05-29

)
ILLINOIS STATE TRAPSHOOTERS )
ASSOCIATION,INC., )

)
Respondent. )

PETITIONER’S RESPONSETO MOTION FOR STAY

NOW COMES Petitioner,Mather InvestmentProperties,by and throughits attorneys,

Sorling, Northrup,Haima,Cullen & Cochran,Ltd., CharlesJ. Northrupof counsel,andhereby

respondto Respondent’sMotion for Stay. In Response,Petitionerstates:

1. On or aboutAugust16,2004,Petitionerfiled this actionwith theIllinois Pollution

Control Board (“Board”). A seriesof extensionsoftime by which Respondentwas requiredto

Answerwerefiled byRespondentandnotobjectedto bythePetitioner.Duringthis time,theParties

engagedin good faith negotiationsto resolvethis matter. Although thesenegotiationshavenot•

conclusivelyterminated,theyhavenotresultedin any settlementof thecase.

2. Onor aboutMay 17, 2005,Respondentfiled its Answerin thiscaseandits Motion

for Stay.

3. Petitionerobjectsto Respondent’sMotion for Stay.

4. Section 101.514 of the Board’s procedural rules provide for a stay of Board

proceedingswherethemovantprovides“sufficient informationdetailingwhyastayis needed.”35
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Il1.Adm.Code 101.514. SeeNielsen& Brainbridgev. Illinois EPA, PCBNo. 03-98(February6,

2003)(2003Il1.Env.Lexis63). Inaddition,theBoard’sruleclearlyenvisionsa“stay” in thecontext

ofstayingenforcementofan order,andtheBoard’sanalysisofthis issueis not easilyapplicableto

this matter. In Nielsen& Brainbridge,the Boardreferencedan analysisof suchfactors as(1) a

certainand clearly ascertainableright [that] needsprotection;(2) irreparableinjury will occur

withoutthe injunction[in thiscase,theStay];(3)no adequateremedyatlaw exists;and(4) thereis

a probability of successon the merits.” In this case,Respondentdoesnot identify a clearly

ascertainableright in avoidingtheimpositionof apotentialBoard ordercompellingaclean-upor

imposingacivil penalty. Indeed,suchan argumentcannotbemadein goodfaith becauseto do so

wouldbeto sanctiontheallowanceofcontamination.Second,no irreparableinjury will occurif this

matterproceeds. Third, an adequateremedyat law for this Complaintdoesexists -- namelya

hearingonthemeritsin thiscaseto identify whethermovanthasviolatedtheIllinois Environmental

ProtectionAct. Fourth,thereis no probabilitythat movantwill succeedin theunderlyingmatter.

Accordingly,underthe applicablestandardsoutlinedby theBoard,no “stay” ofthis proceedingis

warranted.

5. In contraventionof theapplicableRule,no “sufficient informationdetailingwhya

stayis needed”hasbeenidentified. Respondentsaresimply advocatinga proceduraldeviceby

whichtheydo nothaveto facetheconsequencesof its own actionsin contaminatingtheproperty

at issue. Thecontaminatedpropertyat issuein this caseremainscontaminatedasa resultof the

activitiesconductedatthepropertyby Respondent.While thepropertyis locatedin acommercially

desirable,and quickly developing,areaof Springfield, Illinois, the contaminationpresentsan

impedimentto thedevelopmentofthepropertyby Petitioner.Any stayofthisactionwill prejudice
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Petitionerandtheresidentsofthe areaby delayingthepromptclean-upoftheproperty.Indeed,a

stayin thiscaseonly servesto benefitRespondentby delayingthepotentialthat it maybe forced,

by BoardOrder,to clean-upits formerproperty.Petitionerlosesby notbeingableto commercially

developtheproperty. TheCity of Springfield losesby notreapingthetaxbenefitsof commercial

developmentat this property. Theresidentsof the City of Springfield lose by not having the

additionalservicesormerchantsthatmightbelocatedontheproperty.Lastly, theenvironmentloses

in that contaminationis allowedto remainin place.

6. ThecruxofRespondent’sMotionForStayis thatanothercasehasbeenfiledbetween

thesesameParties(andothers)addressingthesamepropertyandthesamecontamination.Thiscase

hasbeenfiled and is pendingin theCircuit Courtof SangamonCounty. SeeMather Investment

Propertiesv. Illinois StateTrapshootersAssociationandHansonProfessionalServices,Inc.,No.03-

L-144. However,Respondent’sremedyin suchasituationwasto file amotion suggestingthat the

Boardcasewasduplicitous. Respondentdid notdo this,andthetimefor suchamotionis longpast.

35 Ill.Adm.Code 103.212(b). Evenif suchanargumentwasnotuntimely,this caseshouldclearly

proceedbecausethetwo pendingcasesarenot “identical orsubstantiallysimilar.” Union Oil Co.

v. Barge-WayOil Co., PCBNo. 98-169(January7, 1999)(1999Ill.Env.Lexis 9). TheBoardhas

frequentlyheldthat eventhoughtwo casesmayinvolve thesameparties,thesametime frame,and

the same actions,if the casesare basedon different statutesand legal theoriesthey arenot

duplicitous.~ LakeCountyForestPreserveDistrictv. Ostro,PCBNo.92-80(July30, 1992).The

statutesandlegaltheoriespresentedin this casearedistinctandseparatethanthetheoriespresented

in theCircuit Courtaction. This actionbeforetheBoardis seekingcivil penaltiesundertheAct as

well asan ordercompellingtheclean-upoftheproperty. TheCircuit Courtactionis basedupona
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contractdisputebetweentheParties,aswell astheoriesofnegligentmisrepresentationagainstathird

party. Thatactionseekscivil damages,whichtheBoardcannotaward. Accordingly,nothingabout

the pendingSangamonCountyCircuit Court actionpreventsthe Board from proceedingin this

matter.

7. Respondentpresentsanotherset of factors for considerationby the Board in

determiningtheappropriatenessof the Motion For Stay. RespondentcitesEnvironmentalSite

Developers.Inc. v. White and Brewer Trucking, Inc., PCB No. 96-180 (July 10, 1997) for

considerationofthesefactors:(1) comity; (2)preventionofmultiplicity, vexationandharassment;

(3) likelihoodofobtainingcompletereliefin theforeignjurisdiction;and,(4) theresj udicataeffect

ofa foreignjudgmentin the local forum. However,noneofthesefactorsfavor stayingthis matter

beforetheBoard.

With respectto “comity,” Respondentreferencesthe central issue of adjudicatingthe

“contractualtransaction”betweentheparties. The“contractualtransaction”betweentheparties,

however,hasnothingto do with theallegedviolation oftheAct by Respondent,which is thesole

issuebeforetheBoard. Conceptsof”comity” arenotat issuein this case.

Similarly, with respectto the secondfactor, Respondentnotes“In this case,a staywould

avoidthemultiplicity ofproofandargumentconcerningtheproperinterpretationofthecontract”

(Mot. at 6). Again, the termsofthecontractbetweenthePartiesis not at issuebeforetheBoard.

What is at issuebeforethe Boardis whetherthe Respondenthasabandonedwaste(orany other

violation of the Act) at this site suchthat it should be compelledto clean it up. Thereis no

multiplicity of suitshere.
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With respectto obtaining“complete relief”, the pendingCircuit Court action will not

adjudicateviolationsoftheAct, whichareatissuein theBoardcase.Heretoo,this is aninsufficient

rationalefor stayingthis Boardproceeding.

Finally, resjudicatais alsonotatissue. Again, thecausesofactionin theCircuit Courtand

Boardproceedingsaredifferent. Ajudgmentin eitherforumwill notconcludeordecideissuesthe

other.

Accordingly,for thesereasons,Respondent’sargumentsarewithout merit.

WHEREFORE,Petitioner,MatherInvestmentProperties,L.L.C., respectfullyrequeststhat

this BoarddenyRespondent’sMotion for Stay.

Respectfullysubmitted,

MatherInvestmentProperties,L.L.C.

By: ~ -~

On~OfItsAttomeys

Sorling,Northrup,Hanna,
Cullen & Cochran,Ltd.
CharlesJ. Northrup,of Counsel
Suite800 Illinois Building
P.O.Box5131
Springfield,IL 62705
Telephone:(217)544-1144
Facsimile: (217) 522-3173
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PROOF OF SERVICE

Theundersignedherebycertifiesthatoneoriginaland10 copiesoftheforegoingdocument
wasservedby placingsamein asealedenvelopeaddressed:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
100 WestRandolphSt., Suite11-500
JamesR. ThompsonCenter
Chicago,IL 60601-3218

and onecopyto:

Ms. Carol Webb
HearingOfficer
Illinois PollutionControlBoard
1021NorthGrandAve. East
PostOfficeBox 19274
Springfield, IL 62794-9274

Mr. FredPrillaman
Mohan,Alewelt, Prillaman& Adami
1 NorthOld StateCapitolPlaza,Suite325
Springfield, IL 62701

Mr. RichardAhrens
Lewis, Rice & Fingersh
500 N. Broadway,Suite2000
St. Louis~MO 63 102-2147

k5~
andby depositingsamein theUnitedStatesmail in Springfield, Illinois, on the ~ day of May,
2005,with postagefully prepaid.

—~- --~-~ ~ ~
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