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~~~VED
BEFORE THE ILLINOIS POLLUTION CONTROL BOAR~LCnY~SOFFICE

[~~22
PEOPLEOF THE STATE OF ILLINOIS,

S~1~OF ILLtNOIS
Complainant, Pol ut~on ControlBoard

v. No. PCBNo. 00-104
(Enforcement)

THE HIGHLANDS, LLC, an Illinois
limited liability corporation,andMURPHY
FARMS, iNC., (adivision ofMURPHY-
BROWN, LLC, aDelawarelimited
liability corporation,andSMITHFIELD
FOODS,INC., aVirginia corporation),

Respondents.

RESPONDENTMURPHY FARMS, INC.’S REPLY IN SUPPORT
OF ITS MOTION TO DISMISS SECOND AMENDED COMPLAINT

In its responseto Murphy’s motion to dismiss,theStatehasnot contradictedany ofthe

factsset forth in theAffidavit ofDouglasC. Lenhart(the “LenhartAffidavit”) filed in supportof

Murphy’smotion. Instead,theStatehasarguedthatMurphy’s contractwith Highlandsprovided

a theoreticalbasisfor Murphy to controlthemanagementofHighlands’farm, andthat inquiries

madeby Mr. Lenhartrelatingto sitingissues(someofwhich did notrelateto Highlands’ farm)

suggestthat Murphy mayhavebeeninvolved in siting thefarm. Theseconclusoryassertions,

basedentirelyon speculationandunsupportedby any specificallegationsofconducton

Murphy’s partwhichcausedor allowedpollution atHighlands’ farm,arecomparableto thosein

thecomplaintandprovide no basisfor theBoardto denyMurphy’s motion to dismiss.

It is undisputedthatMurphyhadno ownershipinterestin Highlands’ farm. Undisputed

factsset forth in theLenhartAffidavit demonstratethatMurphyhadno ability to control

Highlands’ operationof thefarm, andthatMurphy did not exercisesufficient controloverthe

operationofthefarm to causeorallowpollution atthesite. Moreover,evenif theState’s

conclusoryassertionsin its responsebriefconcerningMurphy’sability to control operationof

(THIS FILING IS MADE ON RECYCLED PAPER)



thefarm weretrue,the Statehasnot identifiedany conducton Murphy’s partwhich constituted

actualcontrolofthe operationofHighlands’ farm, and, moreimportantly, theStatehasoffered

no basisfor theBoardto concludethat anysuchconductcausedorallowedtheallegedpollution

at Highlands’ farm.

Thereis no evidence,or evenan allegation,that Murphy controlledwhateveractionsof

Highlandscausedthepollution at thesitewhichwasallegedin CountI ofthecomplaint.

Similarly, Murphyhadno role in the landapplicationofwastewhich is thebasisofCountII, and

cannotbe held liable for any violationsallegedlyresultingfrom thatactivity. Thus,Murphy’s

motion to dismissshouldbe granted.

In evaluatingMurphy’s motion to dismiss,theBoardis to focuson whetherthe

allegationsin thecomplaintregardingMurphy’s conductsupporttheState’sclaimsthatMurphy

causedor allowedpollution atHighlands’ farm. Conclusionsof materialfact, in theabsenceof

supportingallegationsof specificfacts,arenot enoughto avoiddismissal. Oneofthepurposes

ofamotion to dismisspursuantto Section2-619 of theCodeofCivil Procedureis to disposeof

easilyprovedissuesof factbeforetrial. Krilich v. Am. Nat‘1 Bank& Trust Co., 334 Ill. App. 3d

563, 570, 778 N.E.2d1153, 1160(2ndDist. 2002). Whena Section2-619 motion raises

affirmative matterwhich negatestheplaintiff’s causeof actioncompletelyor whenit refutes

crucialconclusionsofmaterialfactthat areunsupportedby allegationsofspecific facts,the

motion shouldbe granted.AmericanHealthcare Providers,Inc. v. CookCounty,265 Iii. App.

3d 919, 922, 638 N.E.2d772, 775 (1stDist. 1994). Factsset forth in an affidavit supportinga

motion to dismisswhicharenot contradictedby acounter-affidavitareto be takenastruedespite

contraryunsupportedallegationsin thecomplaint. Krilich, 334 III. App. 3d at 572, 778 N.E.2d

at 1162.
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I. THE STATE’S ARGUMENTS CONCERNING MURPHY’S ALLEGED
CONTROL OF HIGHLANDS’ OPERATIONS ARE BASED ENTIRELY ON
SPECULATION

TheStatedoesnotdisputethatMurphy hadno ownershipinterestin Highlands’farm.

With respectto Murphy’s conductrelatingto theallegedpollutionat Highlands’ farm, theState

repeatedlypointsout thatMurphy ownedthehogsthat Highlandsraisedat its farm, andthat

Murphyprovidedfeed,medication,andothersuppliesusedin raisingthosehogs. TheStatehas

not identified asingleacton Murphy’s partwhich allegedlyledto thepollutionat issueother

thanMurphy’s ownershipof hogsandits provisionofsuppliesusedin raisingthosehogs. These

actsareinsufficient to establishtheclaimsassertedin the State’scomplaint.

TheStatehasnot offeredanyevidence,orevenan allegation,thatMurphytook any

actionsthat causedtheallegedpollutionat Highlands’ farm. Moreover,thereis no evidencethat

Murphyactuallycontrolledtheallegedlywrongfulactsof Highlandswhich causedthepollution.

Murphy’sunexercisedbut allegedtheoreticalright to controlHighlands’operationsis

insufficient,asamatterof law, to establishMurphy’s liability for theallegedpollution.

To establishMurphy’s liability, theStatemustidentify thespecificconductthat caused

theallegedpollution, andprovethatMurphy actually,ratherthantheoretically,controlledthose

acts. SeePhillips PetroleumCo. v. Pollution ControlBd., 72 Iii. App. 3d 217, 220-21,390

N.E.2d620,623 (2ndDist. 1979). The Statehasnot doneso. TheState’sargumentsarebased

on conclusoryassertionsfor which theStateoffersno factualbasis,andthe Statehasnot

providedanyevidenceestablishingthatMurphy controlledtheactsthat resultedin thealleged

pollution.

TheStatediscussesnumeroustheoriesregardingwaysin whichMurphy couldhave

exercisedcontrolover Highland’soperations,butprovidesno specificallegationscounteringthe
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LenhartAffidavit with respectto anythingthatMurphy actuallydid. For example,theState

arguesthattheprovisionsofMurphy’s contractwith Highlandsreservedunto Murphytheright

to providemanagementproceduresandrequiredHighlandsto takemeasuresthat Murphy

deemednecessaryto provide for theherd. EvenassumingthatMurphyprovidedmanagement

proceduresandthatHighlandswasrequiredto takemeasuresthatMurphy deemednecessaryto

providefor theherd(whichthecomplaintdoesnot specificallyallegeandwhichtheStatehas

notestablishedthroughcounter-affidavit),theStatehasneitheridentifiedany suchmanagement

proceduresormeasures,norexplainedhow any suchmanagementproceduresormeasures

causedor allowedpollution atHighlands’facility.

TheStatealsodiscussesMurphy’s provisionof trainingto Highlands’employees,and

suggeststhat this training indicatesthat Murphy controlledtheoperationofHighlands’facility.

However,theStatehasnot established,or evenalleged,thatHighlands’operationof its farmwas

consistentwith anytraining thatmayhavebeenprovidedby Murphy. Indeed,thetraining

referencedin the State’sbriefwas“farrowing training” accordingto thememorandumfrom

DouglasLenhartwhichwasattachedto theaffidavit ofJaneE. McBride; farrowing training

relatesto thebirth ofyoungpigs, not to anyissueconcerningwastetreatmentorwaste

management.More importantly, theStatedoesnot identify any elementofsuchtrainingwhich

causedor allowedpollutionat Highlands’facility.

Similarly, the State’sdiscussionof Murphy’s agreementswith Highlandsconcerningthe

financialmanagementof Highlands’ farmoffersno basisfor theBoardto concludethatMurphy

controlledtheoperationofthe farm. Theaddendumreferencedat page5 oftheState’sresponse

briefexpresslyindicatesthat it relatesto adjustmentsto thecontractbetweenMurphyand

Highlands. It is certainlynot unusualfor onemakingpaymentspursuanttoa contractto require
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informationconcerninghow themoneyis beingspent. More importantly,however,theStatehas

not identifiedany wayin whichthefinancialissuesdiscussedin its briefrelateto Highlands’

operationsthat allegedlycausedpollution at thesite,andtheStateincludedno allegations

concerningthoseissuesin its complaint.

TheStatediscussesMr. Lenhart’scommunicationswith regulatorsconcerningsiting

issues,butmostofthosecommunicationsrelatedto aproposedfacility otherthanHighlands’

farm. Specifically,theStateindicatesatpage6 ofits briefthat mostofMr. Lenhart’ssiting

inquiriesconcerneda facility proposedfor PeoriaCounty,not theHighlandsfacility which is

locatedin Knox County. Evenif Mr. Lenhartcontactedregulatorswith respectto theHighlands

facility, however,suchinquiriesdo not establishthatMurphy exercised,orhadtheability to

exercise,controloverHighlands’ siting decisions.Murphy certainlyhadaninterestin ensuring

thatHighlands’ siting decisionswereconsistentwith Illinois law; thus,therewasgoodreasonfor

Mr. Lenhart’sinquiries concerningsiting issues.However,theState’sunsupportedconclusion

that Mr. Lenhart’sinquiries indicatethatMurphy controlled,orhadtheability to control,the

siting of Highlands’farm (which thecomplaintdoesnotallege)is entirelyspeculativeanddoes

notprovidethebasisfor theBoardto denyMurphy’smotion.

Finally, theStatediscussesMurphy’s allegedrolein theselectionofthewastetreatment

technologyoriginally in placeatHighlands’ farm, andunspecifiedmodificationsofthewaste

treatmentsystem. TheStatearguesthat therewasarelationshipbetweenMurphy andBion, the

companythatprovidedthewastetreatmenttechnologyinitially usedat Highlands’ farm, andthat

the Statebelievesthat Murphy “hada significantrole” in the installationanduseofHighlands’

wastetreatmentsystem. State’sBrief, p. 10. Basedon this unsupportedassertionconcerning

Murphy’s rolein theinstallationanduseof Highlands’wastetreatmentsystem,theStateargues
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thatMurphy “participatedin thecontrolofhowits wastewasto be handledatTheHighlands

facility.” Id. Although it offersno evidencein supportof this argumentandidentifiesno

particularaspectofwastehandlingatHighlands’farm whichMurphy supposedlycontrolled,the

Stategoeson to arguethat Murphywasinvolved in landapplicationofwastebecause“[lJand

applicationis apartandparcelofthewastehandlingsystemutilized atTheHighlands.” Id.,pp.

10-11. TheStateprovidesno factualsupportfor any oftheseconclusions.TheStatedoesnot

evenargue,muchlessprovidefactsthat establish,that Murphycontrolled,orhadtheability to

control,Highlands’selectionofwastetreatmenttechnologyor its modificationof thewaste

treatmentsystem.

TheState’sargumentsconcerningwhatMurphy theoreticallycouldhavedonepursuant

to its agreementwith Highlandsconstitutenothingmorethanspeculation,anddo not establish

thatMurphy actuallycontrolledtheactsthatresultedin theallegedpollution. This is particularly

clearin connectionwith theState’sargumentat pages7-8of its brief concerningMurphy’s

supposedability to controlventilationin Highlands’barns. TheStatefirst assertsthatbecause

Murphyhadtheright underits agreementwith Highlandsto providemanagementproceduresfor

thecareof its breedingherd,Murphy “hadsole controlof themanagementofall proceduresfor

thecareandproductivityof thehogs. . . .“ State’sBrief, p. 7. This is an enormousleapof logic

for which theStateoffersabsolutelyno support. Basedon this insupportablepremise,theState

goeson to arguewithout anyevidentiarysupportthat “it is obviousthat RespondentMurphy

ultimatelyhadthefinal sayasto therateofventilationin thefacility. . . .“ State’sBrief, pp. 7-8.

Not only is this not obvious,astheStateargues,it is alsosquarelyinconsistentwith theLenhart

Affidavit.
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TheStatehasnot identifiedany basis,andnoneexists,to supportits argumentthat

Murphy controlledtheventilationof Highlands’barnsatany time,or, indeed,that Murphy

controlledany otheraspectof Highlands’operation. Nevertheless,the State’sunsupported

argumentconcerningventilationis theonly argumentincludedin theState’sbriefwith respectto

any specificallegedconducton Murphy’spart. Like its otherargumentsconcerningwhat

Murphymighthavedone, theState’sargumentis basedentirelyon speculation.All of the

State’sspeculativeargumentsshouldberejected.

II. THE STATE HAS NOT CONTRADICTED THE FACTS SET FORTH IN THE
LENHART AFFIDAVIT BY COUNTER-AFFIDAVIT OR OTHERWISE

Murphy filed theLenhartAffidavit in supportofits motionto dismiss,andtheStatehas

not contradictedthefactssetforth in that affidavit by counter-affidavitor by anyothermeans.

TheLenhartAffidavit establishedthatHighlands’ farm wasoperatedentirelyby Highlands,and

that Highlands(1) determinedwherethefarmwould be sited,(2) ownedandmaintainedthe

land,buildings,andotherstructureson thefarm, (3) employedtheworkerswho ran thefarm,

and(4) hadunfetteredcontroloftheoperationofthefarm. LenhartAffidavit, paras.5-7. In

addition,theLenhartAffidavit statedthatno Murphy employeesworkedatHighlands’ farm, and

that Highlandsemployedmanagementpersonnelandworkers to operateits farm. Id., paras.6-7.

TheLenhartAffidavit furtherset forth that Murphymaderecommendationsconcerning

husbandryanddevelopmentalissuesrelatingto animalcare,but thatHighlandsdetermined

whetherit would follow thoserecommendationsand,indeed,sometimesdeviatedfrom

Murphy’s recommendations.Id., para.7. TheLenhartAffidavit statedthat Highlandscontrolled

all aspectsoftheoperationofits farm. Id. Finally, theLenhartAffidavit establishesthat

Highlandsselectedthewastetreatmentsystemsusedat thefarm andcontrolledtheland
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applicationprocess,and that Murphywasnot involved in any waywith landapplicationof waste

materialfrom Highlands’ farm. Id., paras.7-9.

TheStatehasnot contradictedanyof thesefactsby counter-affidavitor otherwise,and

thefactsset forth in theLenhartAffidavit thereforemustbe takenastruefor purposesofthe

Board’sconsiderationofMurphy’s motionto dismiss. SeeKrilich, 334 Ill. App. 3d at572, 778

N.E.2dat 1162. Theunsupportedconclusoryallegationsin thecomplaintandthespeculative

argumentsin theState’sbriefconcerningwhatMurphy might havedone,or what it couldhave

done,do not contradictthefactsin theLenhartAffidavit, andprovideno basisfortheBoardto

rejectMurphy’s motionto dismiss. Id.

Theaffidavits filed with theState’sbriefdo not containfactsthatcontradictthosein the

LenhartAffidavit. Theaffidavit ofJaneE. McBrideprovidesonly thefoundationfor certain

documents.Theaffidavit ofBruceYurdin (the“Yurdin Affidavit”) includesinformation

concerningcommunicationsbetweenDouglasLenhartandMr. Yurdin relatingto waste

treatmentissues,but doesnotassert,much lessprove,that Murphyselected,orhadtheability to

select,thewastetreatmenttechnologyusedat thefarm. Theaffidavit ofEric 0. Ackerman(the

“AckermanAffidavit”) includescertainfactsconcerninginquiriesmadeby DouglasLenhart

with respectto siting requirements.As discussedabove,however,mostofthe inquiriesdid not

relateto Highlands’ farm. To theextentthatMr. Lenhartmadeinquiriesrelatingto Highlands’

farm, therewasgoodreasonfor Mr. Lenhart’sinquiries: Murphy hadan interestin ensuringthat

Highlandssitedits farm, whereMurphy’s pigs would be raised,consistentwith therequirements

of Illinois law. The factthatMr. Lenhartmadethoseinquiriesdoesnot indicatethat Murphy

controlled,or hadtheability to control,sitingof Highlands’ farm.
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TheremainderoftheYurdin Affidavit andtheAckermanAffidavit consistof

unsupportedconclusionspurportedlybasedon informationandbeliefand,in thecaseof the

Yurdin Affidavit, ahearsaydescriptionofatelephoneconversationwhich allegedlytookplace

betweenMr. LenhartandacolleagueofMr. Yurdin. SupremeCourt Rule 191, whichsetsforth

requirementsfor affidavits filed in supportofRule2-619motions,statesthat suchaffidavits:

shallbemadeon thepersonalknowledgeoftheaffiants; shallset
forth with particularitythefactsuponwhichtheclaim,
counterclaim,ordefenseis based;.. . {and] shallnot consistof
conclusionsbutoffactsadmissiblein evidence..

Courtsapplyingtherequirementsof Rule 191 to affidavits filed in supportof Rule2-619

motionshaveheldthatconclusionsset forth in suchaffidavitsshouldbeignored. SeeRobidoux

v. Olzphant,201 Ill. 2d 324, 335 (2002)(“SupremeCourt Rule191 is specific in mandatingthat

affidavitscannotconsistof conclusionsbut mustset forth factsadmittedin evidence.”);Fabiano

v. City ofPalosHills, 336 Ill. App. 3d 635, 650 (1st Dist. 2002)(holdingthat Rule191(a)should

beconstruedaccordingto theplain andordinarymeaningof its languagesuchthat “a courtmust

disregardconclusionsin affidavits.. . .“). Moreover,affidavitsbasedon information andbelief

cannotcontradictfactssetforth in affidavitsbasedon personalknowledge.Allied AmericanIns.

Co. v. Mickiewicz,124 Iii. App. 3d 705, 708-709(1st Dist. 1984)(finding thatcounter-affidavits

consistingof allegationsbasedon informationandbeliefareinsufficient to rebutan affidavit

consistingof positiveavermentsoffactbaseduponan affiant’spersonalknowledge).Thus,the

portions~oftheYurdin Affidavit andtheAckermanAffidavit consistingof conclusions,andthe

portionsbasedon informationandbelief, cannotcontradictthefactsset forth in theLenhart

Affidavit, andshouldbe ignored.

TheStateraisesthe issueofdiscoveryseveraltimes in its brief (see,e.g., State’sBrief,

p. 10), andstatesthat theaffidavitspresentedwith its brief establishthat without discovery,the
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meritsof Murphy’s Rule2-619 motion cannotproperlybe assessed(State’sBrief, p. 24). The

State,however,missesthepoint oftheRule2-619 motion, which wasintendedasameansof

resolvingeasilyprovedissuesoffactbeforetrial. SeeKrilich v. Am.Nat‘1 Bank& Trust Co.,

334 III. App. 3d 563, 570, 778 N.E.2d1153, 1160(2ndDist. 2002). Where,ashere,theparty

opposingthemotion doesnot file counter-affidavitsthat contradictthefactssetforth in an

affidavit supportingthemovant’smotion, thosefactsaretakenastrue. Id., 334 Iii. App. 3d at

572, 778 N.E.2dat 1162.’

BecausetheStatehasnot contradictedthefactssetforth in theLenhartAffidavit, the

Boardmusttakethosefactsastruefor purposesof evaluatingMurphy’s motion to dismiss.

Basedon thoseuncontrovertedfacts,theState’sclaimsagainstMurphy shouldbe dismissed.

III. The State’s Authorities Are Inapposite

To supportits claimunderSection9(a) oftheIllinois EnvironmentalProtectionAct (the

“Act”), Illinois law clearlyrequiresthat theStatedemonstratethatMurphy actuallycontrolled

theacts that causedthepollution or“wasatleastin controlofthepremiseson whichthe

pollution occurred.” Phillz~sPetroleumCo. v. Pollution ControlBoard, 72 Ill. App. 3d 217,

220-21,390 N.E.2d620, 623 (2ndDist. 1979). Noneoftheauthoritiesrelied on by theState

supportits assertionthat Murphy’s theoreticalright to controlcareofthehogsat Highlands’

farmis sufficient to hold Murphy liable for allegedpollutioncausedby Highlands.

TheStatearguesthat thecourt’s reasoningin Peoplev. McFalls,313 Ill. App. 3d 223,

728 N.E.2d1152(3rd Dist. 2000),supportsits claimsagainstMurphy in CountI of its

To the extentthat theStatebelievedthat factscontradictingthosein theLenhartAffidavit

wereunavailableto theStatebecausethefactswereknownonly to individualswhoseaffidavits
theStatecouldnotprocurebecauseofhostility or otherwise,SupremeCourtRule 191(b)
providesadetailedmechanismfor requestingan opportunityto engagein discoverywith respect
to thecrucial facts. TheStatedid not follow thatprocedure.
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complaint. Thatcase,however,providesno supportfor theState’sclaims. In McFalls, thecourt

addressedclaims notunderSection9(a)oftheAct, butundertheopendumpingprohibitionsset

forth in Section21 oftheAct. Thedefendantin that casehad dumpedvariouswastematerials

on certainrealproperty,thenarguedthat it couldnot beliable underSection21 oftheAct

becauseit did not own or controltherealestatewhere it haddumpedthosewastes.Thecourt

foundthat it wasreasonablefor thosewhodumpedthewastesto be held liable for thecostof

restoringthepropertytheyhaddamagedthroughtheirdisposalpractices.Id., 313 Iii. App. 3d at

228,728 N.E.2dat 1156.

In McFalls, thedefendant’sdumpingofwastematerialon thepropertyat issue

constituted“opendumping” underSection21, andresultedin pollution on theproperty. In

contrast,theStatehasnot identifiedasingle acton Murphy’s partwhichresultedin pollutionat

Highlands’ farmin violation ofSection9(a) oftheAct. Murphy’s ownershipofthehogsraised

at Highlands’ farm is not sufficientto supportthe State’sclaimsagainstMurphyin CountI of

thecomplaint.

TheStatealsopresentsa lengthyquotefrom Perkinsonv. Pollution ControlBoard, 187

Ill. App. 3d 689, 543 N.E.2d901 (3rd Dist. 1989),althoughit presentsno argumentconcerning

thecourt’sanalysisin that case.Perkinsoninvolveda situationin which it wasundisputedthat

thedefendantwasin controlof lagoonsandland from whichpollution dischargesoccurred.

Given that thedefendantclearlyhad controlofthe landandthestructuresfrom whichthe

pollution occurred,that casehasno applicationhere,giventhat theStatehaspresentedno facts

establishingthat MurphycontrolledtheoperationsatHighlands’ farm. Similarly, theState’s

discussionofSierra Club, Inc. v. TysonFoods, Inc.,299 F. Supp.2d 693 (W. Dist. Ky. 2003)

providesno supportfor theState’sclaimsgiventhat(1) theTysoncaseinvolved alleged
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CERCLA andEPCRAviolations,not violationsoftheAct, and (2) theStateconcededthat

Tyson’sarrangementwith its growersis not identicalto thearrangementthatexistedbetween

MurphyandHighlands(State’sBrief, p. 16).

TheState’scriticism ofMurphy’s relianceon nuisanceprinciplesis entirelymisplaced.

As theStateobservedin its brief, the standardapplicableto air pollution claimsunder

Section9(a)oftheAct is whethertherehasbeen“unreasonableinterferencewith theenjoyment

of life orproperty.” State’sBrief, p. 18. Thestandardappliedin commonlaw nuisancecasesis

virtually identicalto thisstandard.See,e.g., Koistadv. Rankin,179 Ill. App. 3d 1022, 1032,534

N.E.2d1373, 1380(4thDist. 1989)(“Any unreasonable,unwarranted,orunlawful useofone’s

propertysuchthatanother’suseandenjoymentof his propertyis invadedby amaterial

annoyance,inconvenience,discomfort,orhurt is a nuisance.”[citationomitted]).It is truethat

theBoardis not authorizedto proceedagainstcommonlaw nuisanceclaims,but given thatthe

standardapplicableto suchcasesis virtually identicalto thestandardthat applieswith respectto

claimsunderSection9(a),Murphy’s assertionthat similarprinciplesapplyto theresolutionof

suchclaimsis accurate.

After assertingthatnuisanceprinciplesdo not applyto this matter,theStatenevertheless

discussesat lengthNickelsv. Burnett,343 Ill. App. 3d 654, 798N.E.2d817 (2ndDist. 2003). In

theNickelscase,thetrial courtgrantedapreliminaryinjunctionto preventaprospective

nuisance.In that case,however,theplaintiffs hadpresentedextensiveevidenceshowinga

substantiallikelihood ofpotentialharmto theirhealthandpropertyvalues. Id., 343 Iii. App. 3d

at656, 798 N.E.2dat 820. Forunexplainedreasons,thedefendantschosenot to controvertthe

plaintiffs’ evidence. Id., 343 III. App. 3d at663, 798 N.E.2dat 826. Thecourtreviewedthetrial

court’s grantoftherequestedpreliminaryinjunctionpursuantto an abuseofdiscretionstandard
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and, giventhat theonly evidencein therecordwasthat offeredbytheplaintiffs, thecourt found

that thetrial courthadnot abusedits discretionin issuingthepreliminaryinjunction.

TheStatearguesthat theNickelscaseestablishesthat“plaintiffs in this statehave

presentedsufficient showingsofpotentialharmandsubstantialcertaintythattheharmswould

occurshoulda largenumberofhogsbe establishedin agivenlocation,to upholdthegrantof

injunctivereliefprohibitingconstructionandoperationof facilities housinglargenumbersof

hogs.” State’sBrief, p. 23. This is asignificantoverstatementof theholding in theNickelscase,

in which thecourtmerelyfoundthatthetrial courthadnotabusedits discretionin issuinga

preliminaryinjunctionwheretheonly evidencebeforethecourtwasthat submittedby the

plaintiffs. TheNickelscasedoesnot supporttheState’sargument,which suggeststhat underno

circumstancesmaya largenumberofhogsbe locatedatafarm in Illinois. This positionsquarely

conflictswith thecourt’s holdingin Village ofGoodfieldv. Jamison,188 Ill. App. 3d 851,544

N.E.2d1229(4th Dist. 1989)(which is unaffectedby thecourt’s decisionin Nickels),aswell as

with thecomprehensiveregulatoryschemefor facilities housinglargenumbersofanimalsset

forth in theLivestockManagementFacilitiesAct, 510 ILCS 77, which contemplatesfacilities

preciselylike Highlands’ farm.

TheuncontrovertedfactsconcerningMurphy’s activitiesrelatingto Highlands’farm

clearlydemonstratethatthereis no basisfor theState’sclaimsagainstMurphy in CountI of the

complaint. TheState’sspeculationconcerningwhat Murphy might havedoneprovidesno legal

basisfor thoseclaims. Consequently,thoseclaimsshouldbe dismissedwith prejudice.

IV. Count II Must Be DismissedBecauseMurphy Was Not Involved With Land
Application ofWasteMaterial

Theonly allegationin thecomplaintconcerningMurphy’s conductwith respectto the

violations allegedin CountII of thecomplaintis thatHighlandsandMurphy appliedwaste
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materialfrom Highlands’ farm on landin thevicinity ofthefarm. That simplyis not true,asthe

uncontrovertedLenhartAffidavit makesclear. Thefactofthematteris thatMurphy hadno role

whatsoeverin the landapplicationofwasteatHighlands’ farm at any time.

CountII is basedon allegationsconcerninglandapplicationofwastematerial onJune18,

2002, whichresultedin runoffthatkilled fish in a nearbycreek. TheStatehasoffered no

evidencethatMurphyexercisedanycontroloverthe landapplicationofthat waste.

Consequently,the Statehasnot establishedalegal basisfor its claimsagainstMurphyin Count

II of its complaint,andthoseclaimsshouldbedismissedwith prejudice.

CONCLUSION

ThespeculativeargumentstheStatehasraisedin responseto Murphy’s motion to

dismissdo not curethefatal flawspresentin theState’scomplaint. TheStatehasofferedno

evidencethat anyacton Murphy’s partcausedtheallegedpollution on whichthecomplaintis

founded.

Basedon theuncontrovertedfactsestablishedthroughtheLenhartAffidavit, theState’s

claimsagainstMurphyin CountsI andII ofthecomplaintcannotstand. For thesereasons,

Murphy respectfullyrequeststhat theBoarddismissCountsI andII with prejudiceto theextent

that thosecountsrelateto Murphy.

Dated: December22, 2004 MURPHY FARMS, iNC.

By:~ ~

Oneof Its Attorne~’ys ,‘.

CharlesM. Gering (_.__._ )
McDermottWill & EmeryLLP
227WestMonroeStreet
Chicago,IL 60606-5096
312.372.2000
Facsimile: 312.984.7700
CH1994405605-1.047331.0013
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