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GINA PATFERMANN, )
)

Complainant, ) PCB99-187
)

v. ) (CitizenEnforcement—
) Noise,Air)

BOUGHTONTRUCKING AND )
MATERIALS, INC., )

)
Respondent. )

NOTICE OF FILING

TO: SeeAttachedCertificateof Service

Pleasetakenotice that on January26, 2005, I filed with the Illinois Pollution Control

Board an original and four copies of this Notice of Filing and the attachedBOUGHTON’S

RESPONSEAND OBJECTION TO COMPLAINANT’S MOTION TO CANCEL HEARING,

copiesof which areattachedheretoandherebyserveduponyou.

Dated: January26, 2005 BOUGHTONTRUCKINGAND MATERIALS, INC.

By:____
Oneof its Attorneys

PatriciaF. Sharkey
MarkR. TerMolen
Kevin Desharnais
Michelle Gale
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603-3441
(312) 782-0600
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BOUGHTON’S RESPONSEAND OBJECTIONTO
COMPLAINANT’S MOTION TO CANCEL HEARING

NOW COMESRespondent,BoughtonTruckingandMaterials,Inc. (“Boughton”),by its

attorneys,Mayer,Brown,Rowe& Maw LLP pursuantto 35 Ill. Admin. Code101.500(d)and an

oral agreementwith theHearingOfficermadeon January25, 2005to file an expeditedresponse,

andrespondsto Complainant’sMotion To CancelHearing.

COMPLAINANT FAILED TO FILE A TIMELY MOTION

TO CANCEL THE SCHEDULED HEARING

After five andahalf yearsof litigation anda multitudeof discoveryabuses,

Complainant’sfiling of a Section5/2-1009motionto dismisswithoutprejudiceelevendays

beforetherescheduledhearingdateis an abuseoftheBoard’sproceduresandhighlyprejudicial

to Respondent.As Complainantfailedto file its Motion to CancelHearinguntil sevendays

beforethescheduledhearingdate,themotion is not timely. Boardrulesdo not allow untimely

cancellationof ahearingasofright. BoardRule 101.510allowstheBoardortheHearingOfficer

to exercisediscretionto grantamotionaftertheprescribedtime; however,thatauthorityis

limitedto instancesin whichthemovant“demonstratesthatthemovantwill suffermaterial
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prejudiceif thehearingis notcancelled.” TheComplainanthasnot demonstratedmaterial

prejudicein this instance.NeithertheHearingOfficenortheBoardshouldexercisediscretionto

remedyasituationwhich is oftheComplainant’sown makingandwhich Complainanthas

craftedto avoidtheconsequencesofherlackof diligenceandbaddecisions,all to thematerial

prejudiceof theRespondent.

Complainant’sfiling of a Section5/2-1009voluntarymotion for dismissalat theeleventh

hourafterfive andahalf yearsof litigation in this proceedingis preciselythetypeofabusethat

theSupremeCourthasrecognizedasoneof “a myriadof abusiveusesofthe voluntarydismissal

statute.”Gibellinav. Handley,127 lll.2d 122, 136, 535 N.E.2d 858, 865 (1989)(motion for

voluntarydismissalon theeveof trial characterizedasan abuseof Section5/2-1009.). Since

Gibellina,theIllinois SupremeCourthasauthorizedtheimpositionof SupremeCourtRule

219(e)“reasonableexpenses”specificallyto deterthis typeof abuse.SeeCommitteeComment

accompanyingRule219.

While theBoardmay,in its discretion,decideto hearComplainant’sSection5/2-1009

motion, it is notboundto do so. 35 Ill.Adm. Code101.100(b)(“The provisionsof theCodeof

Civil ProcedureandSupremeCourtRulesdo not expresslyapply to proceedingsbeforethe

Board. However,theBoardmaylook to theCodeof Civil ProcedureandSupremeCourtRules

for guidancewheretheBoard’sproceduralrulesaresilent.”); see,e.g.,PeopleoftheStateof

Illinois v. CommunityLandfill Company,Inc., PCB97-193(March 18, 2004),2004WL

604933,*3~Moreover,theBoardis notboundto assisttheComplainantin an abusiveuseof

Section5/2-1009by bendingits rulesorexercisingits discretionto cancelascheduledhearing.

Thehouris very late and theallegedhardshipis entirelyself-imposed.
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COMPLAINANT HAS FAILED TO ALLEGE FACTS THAT SUPPORT A

FINDING OF MATERIAL PREJUDICE

Complainant’sbasisfor claiming that materialprejudicewill occurif thehearingis not

cancelledis thefollowing:

As a result of the decision to seek Voluntary Dismissal, no further hearing
preparationwas conductedby Pattermannand no exhibits were exchangedby
either of the parties,as otherwiseprovidedby the JointPre-Trial Memorandum
filed in this matter.

Certificationof Michael S. Blazer,January25,2005.

TheBoardshouldnot attemptto remedyatiming dilemmacreatedunilaterallyby

Complainantanddesignedto unilaterallybenefitComplainant,attheexpenseof Respondent

who hasnowdiligently preparedfor hearingtwice in thiscase.Rather,theBoardshouldfollow

its rOlesandprecedent,anddenyComplainant’smotion to cancelthehearing.Thehearing

shouldbeallowedto go forwardandComplainantcaneitherappearatthathearingortakean

adversejudgmentfor failureto establishits case.This is thejustconsequenceof Complainant’s

own actions,anddoesnotconstitute“materialprejudice.”

A SELF-IMPOSEDHARDSHIPIS NOT MATERIAL PREJUDICE

The only hardshipComplainanthasallegedis thatshecan’tbe readyfor the long

scheduledandre-scheduledhearingbecausesheapparentlymadean initial decisionnot to

preparefor thehearinguntil theweekbeforeandthenmadeanotherdecisionto stoppreparing

for thehearingbeforethehearinghadbeencancelledorhermotion hadbeenruledupon. These

two decisionsmaycreatea ‘hardship” for Complainant— i.e., sheandhercounselmayhaveto

workover theweekendandshemayhaveafewdayslessto prepareforhearingthanshehad

3
THIS DOCUMENT HAS BEEN PRINTEDON RECYCLED PAPER



earlieranticipated— but theyarehardshipsofherown makingandtheyclearlydo not constitute

“materialprejudice”requiringthecancellationofthehearing.

In fact,Complainant’sstatementsserveonly asan admissionthat Complainanthasnot

actec~in goodfaith overthe lastseveralweeksandmonthsin representingherintentto go to

hearing. Complainanthasalreadydecidedshedoesn’twant to go to hearing— thatis why she

filed her motion. Sheactuallyhasno intentionof preparingforhearing.Mr. Blazerstatedin the

statusconferencewith theHearingOfficeron January25, 2005thatif thehearingisn’t cancelled

he would simplywalk in andstateon therecordthat heisn’t readyto proceed.Ratherthango

forwardwith thescheduledhearingdatefor which sheadmitsnot beingreadyandfor which she

is notwilling to getready,Complainanthasmadethedecisionto try to preserveall ofherrights

to refile at any timein thenextyear— perhapswhenshehastimeto getreadyfor hearing— while

leavingRespondentwith five andahalf yearsofattorneysfeesandwithout afinal judgment.

Again, whileComplainantmayhavetheright to file a Section5/2-1009motion at the last

moment,thegrantingof thatmotion is subjectto theBoard’sdiscretionandprocedures,andthe

requirementsof SupremeCourtRule219. Thefiling of thatmotion doesnot trumpall other

Boardrules andorders.Complainantdoesnothaveaunilateralright to cancelthescheduled

hearing.Complainantstoppedworkingon hercaseprior to adecisionon hermotion at herown

risk. As noted,Complainantwassoconfidentin herability to circumventtheHearingOfficer’s

ordersandtheBoard’srulesthat shedidn’t evenfile amotion to cancelthehearingorrequest

expeditedBoardconsiderationuntil five daysafterfiling her motion fordismissal.TheBoard

shouldnot now exerciseits discretionto elevatewhat is plainly anonchalant,risky setof

assumptionsmadeby Complainantinto somethingakin to “material prejudice.”
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TheBoard haslong heldthat “absenta showingof unavoidablecircumstances,thefailure

to requestrelief in atimely matteris aself-imposedhardship.”CommunityLandfill Corporation

v. IEPA, PCB95-137(Sept.21, 1995);AmericanNationalCanCo. v. EPA, PCB88-203,102

PCB215 (Aug. 31, 1989). All thewaybackto EPA v. Incinerator,Inc., PCB71-69(Sept.30,

1971),theBoardhasheldthat “self-imposedhardshipbroughtaboutby [a party’s] own

dilatoriness”is not a basisfor avoidingtheconsequencesof aBoardorder.

Thefact thatComplainantmight haveto spendsomemoneyto preparefor andattendthe

scheduledhearing,asshecomplainsin hermotion, is not agroundsfor finding material

prejudice. Johnsonv. ADM, PCB98-31(July 8, 1998)(Boarddeniedmotion for leaveto file

becauseit wasuntimelyandbecausepartybeingrequiredto bearthecostsof defendingitselfat

hearingdid not amountto materialprejudice).

THE BOARD SHOULD NOT,AT RESPONDENT’S EXPENSE,EXERCISE ITS
DISCRETION TO EXTRICATE COMPLAINANT FROM THE RESULTS OF HER

OWN REPEATED LACK OF DILIGENCE

Complainant’sdelayin thefiling of herSection5/2-1009motion, in herpreparationfor

hearingbothbeforeandafter,andin filing thismotion to cancelthehearing,all demonstratea

lackofdiligence. As statedabove,Complainant’scounselhasadmittedthathis client madea

decisionto file for voluntarydismissalelevendaysbeforehearing,afterfive anda half yearsof

litigation andafterreschedulingthehearingatthe lastminutein December.Complainant’s

counselhasalsoadmittedthatComplainantwasunpreparedfor hearingandmadeadecisionto

stoppreparingfor hearinguponfiling hermotion to dismiss. Theseadmissionsdemonstratea

lackofdiligenceon thepart of apartywhofiled alawsuitandbearsaburdenof proof.

Therealsocanbeno question— afterfive andahalf yearsof attorneysfees,expert

witnessfees,employeewitnesssalaries,depositionanddiscoverycosts,andpreparationfor trial
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tv~’ice— thatRespondentwill be highly prejudicedby thecancellationofthis hearing.After this

protractedlitigation, Respondenthasaright to afinal judgmentby theBoard.

WHEREFORE,Complainant’smotion to cancelthe scheduledhearingatthis late date

shouldbe deniedbasedon 35 Ill. Adm. Code101.510, andComplainant’sfailure to demonstrate

materialprejudice.

Respectfullysubmitted,

BOUGHTONT UCKING AND MATERIALS, INC.

January26, 2005 ______________________________________
By OneOf Its Attorneys

MarkR. TerMolen
PatriciaF. Sharkey
Kevin Desharnais
Michelle A. Gale
JaimyL. Hamburg
MAYER, BROWN, ROWE & MAW LLP
190SouthLaSalleStreet
Chicago,illinois 60603
(312)782-0600
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CERTIFICATE OF SERVICE

Kevin Desharnais,an attorney,herebycertifiesthat a copyof theattachedNoticeof
Filing andBOUGHTON’SRESPONSEAND OBJECTIONTO COMPLAINANT’S MOTION
TOCANCEL HEARINGwasservedon thepersonslisted below by themeansindicated,on
January26, 2005.

BradleyHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 WestRandolphStreet
Chicago,IL 60601
(Via Facsimile)

MichaelS. Blazer
MatthewB. Cohen
TheJeffDiver Group,LLC
1749S. NapervilleRoad,Suite#102
Wheaton,IL60187
(Via ElectronicMail)

/7 ~Ve~Deshamais

PatriciaF. Sharkey
Mark R. TerMolen
Kevin Desharnais
Michelle Gale
Mayer,Brown, Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603-3441
(312)782-0600
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