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NOTICE OF FILING

To: Lisa Madigan
AttorneyGeneraloftheStateofIllinois
MatthewDunn
EnvironmentalEnforcement!

AsbestosLitigation Division
Ann Alexander
AssistantAttorneyGeneraland

EnvironmentalCounsel
PaulaBeckerWheeler
AssistantAttorneyGeneral,
Office oftheAttorneyGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

BradleyP.Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

ByronF. Taylor
ChanteD. Spann
SidleyAustin Brown & WoodLLP
BankOnePlaza
10 SouthDearborn
Chicago,IL 60603

PLEASE TAKE NOTICE that today I have filed with the Office of the Clerk of the
Pollution ControlBoardanoriginal (1) andnine(9) copiesofMidwest GenerationEME, LLC’s
Oppositionto Consolidation,acopyofwhich is herewithserveduponyou.

BY: iM~~
naryAnn~Mullin

SchiffHardinLLP
6600SearsTower
Chicago,IL 60606
(312)258-5687

Dated: Chicago,Illinois
July 26, 2004

)
)Midwest GenerationEME, LLC

Petitioner,

V.

Illinois Environmental Protection Agency,
Respondent.

STATE OF ILLINOIS
Pollution Control Board

L



CERTIFICATE OF SERVICE

I, the undersigned,certify that I haveservedtheattachedOppositionto Consolidation,
by US Mail, uponthefollowing persons:

Lisa Madigan
AttorneyGeneraloftheStateofIllinois
MatthewDunn
EnvironmentalEnforcement!
AsbestosLitigation Division

Ann Alexander
AssistantAttorneyGeneraland

EnvironmentalCounsel
PaulaBeckerWheeler
AssistantAttorneyGeneral,
Office oftheAttorne~jGeneral
188 WestRandolphStreet,Suite2000
Chicago,Illinois 60601

BradleyP.Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,Illinois 60601

Dated: Chicago,Illinois
July 26, 2004

Byron F. Taylor
ChanteD.Spann
SidleyAustin Brown& WoodLLP
BankOnePlaza
10 SouthDearborn
Chicago,IL 60603

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:

Mary/Mullin

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312) 258-5540

Oneof theAttorneysfor
Midwest GenerationEME, LLC
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MIDWEST GENERATION’S EME, LLC’S
OPPOSITION TO CONSOLIDATION

By orderdatedJune17, 2004, theIllinois Pollution ControlBoard(the“Board”) directed

thepartiesto two appealsbeforethe Board;CommonwealthEdisonCompanyv. IEPA, 04-215

andMidwest GenerationEME, LLC v. IEPA, 04-216, to addresswhetherit would beappropriate

to consolidatethetwo appealsfor purposeof hearing,if any, and decision. June17, 2004 Order

at 4. TheHearingOfficer extendedthe time to file this pleadinguntil July 26, 2003. July 8,

2004 HearingOfficer Order at 1. For the reasonsset forth below,Midwest Generation,EME,

LLC opposesconsolidationoftheseappeals.

1. ThegeneralrulesoftheIllinois Pollution ControlBoard(the“Board”) provide:

The Board will consolidatethe proceedingsif consolidationis in the interestof
convenient, expeditious, and complete determination of claims, and if
consolidationwould not causematerialprejudiceto any party. TheBoardwill not
consolidateproceedingswheretheburdensofproofvary.

35 Ill. Adm. Code 101.406. Consolidationis not appropriatein this circumstancebecauseit is

not in the interestof expeditiousdeterminationof the claims,would causematerialprejudiceto

thepetitioners,andtheburdensofproofvary in thetwo proceedings.



2. Rather than expediting determinationof the claims, consolidationwill cause

administrative confusion. CommonwealthEdison Company’s (CornEd’s) appeal concerns

IEPA’s denial of its tradesecretclaims asto the continuingpropertyrecord(CPR) aswell asto

GenerationAvailability Data (“GADs”) for six generatingstations: the Crawford,Fisk, Joliet,

Powerton,Will County, and Waukeganpowerstationsformerlyownedby CornEdandcurrently

ownedby Midwest Generation. Midwest Generation’sappeal,on the otherhand, only concerns

IEPA’s denial of its tradesecretclaim to the CPRfor thesestations. Midwest Generationdoes

not havean interestin the GADs dataand,while bothMidwest GenerationandCornEdhavean

interestin theCPR,eachcompany’sinterestis different.

3. While bothcompaniesclaim thatthesamedocumentis tradesecret,therearenot

sufficient common issuesof fact to warrant consolidation. The regulationsgoverning the

identification and protection of trade secretsprovide that an article will be determinedto

representa tradesecretif the ownerhascompliedwith theproceduresfor making a claim and

justification; if the informationsoughtto beprotectedhasnot beenpublished,disseminatedor

otherwisebecomeamatterofgeneralpublic knowledge;andif the articlehascompetitivevalue.

35 Ill. Admin. Code130.208(a).

4. As set forth in Midwest Generation’sPetition for Review, both Midwest

Generationand CornEdareownersofthe CPRand eachhasthe right to makea claim for trade

secret protection. In evaluating these claims, the Board must make separate factual

determinationsfor eachpetitioner;asto eachpetitioner,the Boardmustdetermine1) whetherthe

petitionerproperlycompliedwith theproceduresfor makingaclaim andjustification;2)whether

thepetitionerhaspublishedor disseminatedthe CPR; and3) whetherthe CPRhascompetitive

valueto that petitioner. Thesedeterminationswill rest upon entirely different facts. While
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CornEd made the initial claim for both companiesby stamping the CPR, each cornpany

submittedan independentStatementof Justification. Similarly, the CPRpossessescompetitive

value to petitionersfor different reasons. Further, Midwest Generationhasno claim to the

GADs data,portions of the proceedingconcerningthe trade secretstatus of the GADs data

would be irrelevant to Midwest Generation. Consolidation,therefore,will not decreasethe

amountof evidenceandtestimonypresentedto theBoard; rather,it will expandthehearingtime

for eachpetitioner,astheywill needto bepresentfor eachother’s cases. Consolidation,thus,

will cause petitioners to incur unnecessaryexpensebut will not alleviate the Board’s

administrativeburden.

5. Consolidationwill causematerialharmto Midwest Generation. The SierraClub

hasnot moved to intervenein Midwest Generation’sappeal;it hasonly movedto intervenein

CornEd’sappeal. If the casesareconsolidatedandtheBoard grantsthe SierraClub’s Motion to

Intervene,the Sierra Club would becomea party to Midwest Generation’sappeal. Midwest

Generationwould havebeendeniedthe opportunityto opposethe intervention. Interventionof

theSierraClub will unfairlycomplicateMidwestGeneration’scase.

6. Further, Midwest Generationand CornEdwill bemateriallyprejudicedif forced

to becomeco-petitioners. Midwest Generation,for example, intends to ask the Board to

reconsidertheportion of its June17, 2004 Orderholdingthat thehearingwill be “on therecord

beforeIEPA” atthe timeof its determination.ComEdmaynot want this Orderreconsidered.If

the casesareconsolidated,CornEdruns therisk ofhavingthis Boardruling overturned,thereby

losing its right to proceedto hearing “on the record.” Conversely,if CornEd fails .to join

Midwest Generationin its Motion for Reconsideration,Midwest Generation’schancesofbeing

successfulin its Motion for Reconsiderationcould be prejudiced. If consolidationdeprivesa
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party of a fair and impartial trial, it constitutesan abuseof discretionand is reversibleerror.

Lowe v. Norfolk and WesternRailway Co. 124 Ill. App. 3d 80,105,463 NE 2d 792 (Ill. App.

1984). Consolidatingtheappealswill, in essence,preventboth CornEdandMidwest Generation

from havingtheirdayin court.

7. The general rules of the Board provide that the Board will not consolidate

proceedingswherethe burdensof proofvary. 35 Adm. Code 101.406. As discussedabove,

whethertheproceedingsareconsolidatedor not,Midwest GenerationandComEdwill eachhave

to prove a different set Of facts. Accordingly, the requirementsof proof will vary and

consolidationis notwarranted.

For thereasonsstatedabove,Midwest GenerationopposestheconsolidationofIPCB

04-215and04-216.

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By:~~~ ~
SheldonA. Zabel
MaryAnn Mullin
AndrewN. Sawula

SCHIFFHARD1N LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
MidwestGenerationEME, LLC

Dated: Chicago,Illinois
July 26, 2004
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