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DorothyGuim, Clerk
Pollution ControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois

MathewDunn
Illinois AttorneyGeneral’sOffice
EnvironmentalControlDivision
JamesR. ThompsonCenter
100 WestRandolphStreet
Chicago,Illinois 60601

Legal Service
Illinois Departmentof NaturalResources
OneNaturalResourcesWay
Springfield, Illinois 62702-1271

PLEASETAKE NOTICE thatI havetodayfiled with theOffice oftheClerk ofthe

Pollution ControlBoardtheAGENCY REGUALTORY PROPOSAL,MOTION FOR

ACCEPTANCE, and APPERANCEoftheIllinois EnvironmentalProtectionAgency,a

copyofwhich is herewithserveduponyou.

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield, Illinois 62794-9276
(217)782-5544

REc~.
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IN THE MATTER OF:

PROPOSEDAMENDMENTS TO 35 ILL. )
ADM. CODE302 AND 303 ).

StefanieN iers
Assistant unsel
Division of egalCounsel

Dated: November5, 2004



•RECE~VEL~
CLERK’S OF3~F

BEFORE THE ILLINOIS POLLUTION CONTROL BOA~” ~82004
O STATE OF ILLINOIS

IN THE MATTER OF: ) ()~// Pollution Control Board
~

PROPOSEDAMENDMENTS TO 35 ILL. ) (RulemakingWater)
ADM. CODE302 AND 303 )

MOTION FOR ACCEPTANCE

NOW COMES theIllinois EnvironmentalProtectionAgency(“Illinois EPA”), by

andthroughits attorney,StefanieN. Diers, andpursuantto 35 Ill. Adm. Code102.106,

102.200,and102.202,movestheIllinois Pollution ControlBoard(“Board”) acceptfor

hearingtheIllinois EPA’sproposalfor amendmentto 35 Ill. Adm. CodePart302 and

303. This regulatoryincludes:

1. NoticeofFiling;

2. AppearanceofAttorneyfor theIllinois EnvironmentalProtectionAgency;

3. DirectorCipriano’sStatementof Submittal;

4. CertificationofOrigination;

5. StatementofReasonsand Exhibits;

6. AgencyAnalysisofEconomicandBudgetaryEffectsof Proposed
Rulemaking;

7. NoticeofProposalandProposedAmendments;

8. Computerdisc containingNotice ofProposalandProposedAmen~1rnents;
and

9. ProofofService.
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ovember5, 2004

IllinOis EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
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CLERK’S OF~CE

NOV 082004
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

• STATE OF lLLh~OIS

IN THE MATTER OF: ) 0 Pollution ControlBoard
R~Q4-

PROPOSEDAMENDMENTSTO 35 ILL. ) (RulemakingWater)
ADM. CODE 302 AND 303 )

APPERANCE

Theundersigned,asoneofits attorneys,herebyentersherAPPERANCEon

behalfof Respondent,Illinois EnvironmentalProtectionAgency.

ILLIN~ E~IRO~IEN P OT~TIONAGENCY

~ ~

/ St~ eN. Diers
s stantCounsel
i ision of Legal Counsel

Dated: ovember5, 2004

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield,Illinois 62794-9276
(217)782-5544



RECE~V~D
• CLERK’S OFF’CE

NOV 082004
BEFORE THE ILLINOIS POLLUTION CONTROL BOAI~ATEOFILLINOIS

I ~ Pollution ControlBoardIN THE MATTER OF: ) ~ “1

)~-
PROPOSEDAMENDMENTSTO 35 ILL. ) (RulemakingWater)
ADM. CODE302 AND 303 )

• AGENCY PROPOSAL OF REGUALTIONS

• Pursuantto Section27 oftheIllinois EnvironmentalProtectionAct (415ILCS

5/27), theIllinois EnvironmentalProtectionAgencyherebymovesthe Illinois Pollution

ControlBoardto adoptthe attachedproposedregulations.

Respectfullysubmitted,

ReneeCipriano
Director

Dated: Wovern bei 5) 2OO~

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield,Illinois 62794-9276



CLERK’S OF’~
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD NOV 08 20th

-~ STATE OF ILLINOISIN THE MATTER OF: ) ~>~fL~ Pollution ControlBoard

PROPOSEDAMENDMENTS TO35 ILL. ) (RulemakingWater)
ADM. CODE302 AND 303 )

CERTIFICATION OF ORIGINATION

NOW COMEStheIllinois EnvironmentalProtectionAgencyto certify in

accordancewith 35 Ill. Adm. Code102.202(h)thatthis proposalamendsthemostrecent

versionof theTableofContentsto Part302 and303 aspublishedon thePollution

ControlBoard’swebsite.

AGENCY

Division ofLegalCounsel

Dated: 5, 2004

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield, Illinois 62794-9276



RECE~V~
CLERK’S OF~’~

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD NOV 082004

IN THE MATTER OF: ) P~UutionControlBoaro

PROPOSEDAMENDMENTS TO 35 ILL. ) (RulemakingWater)
CODE302 AND 303 )

STATEMENT OF REASONS

TheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) herebysubmitsits

StatementofReasonsfor theabove-captionedproceedingto theIllinois Pollution Control

Board(“Board”) pursuantto Section27 oftheIllinois EnvironmentalProtectionAct

(“Act”), 415 ILCS 5/27 (2002),and35 Ill. Adm. CodeSection102.200and102.202.

I. STATUTORY BASIS

This is aregulatoryproposalsubmittedpursuantto Sections27and28oftheAct.

See415 ILCS 5/27and28. It is not beingproposedasan identicalin substance,fast

trackor federallyrequiredrule. In addition,thisproposalis beingfiled asageneral

(ratherthanemergencyorperemptory)rulemakingpursuantto Section5-40of the

Illinois AdministrativeProcedureAct. See5 ILCS 100/5-40. Section27 oftheAct

confersgeneralsubstantiverulemakingauthorityon theBoard. The contentsof this

regulatoryproposalarewithin thesegeneralrulemakingpowers.

Pursuantto theUnitedStatesEnvironmentalProtectionAgency(“U.S. EPA”),

Illinois doesnot havewaterquality standardsfor bacteriathat complywith the

requirementsof Section303(i) oftheCleanWaterAct. See 33 U.S.C.Section1313;$~

~ 40 C.F.R.Part131. Section303(i) of theCleanWaterAct requiresthatno laterthan

April10, 2004,“eachstatehavingcoastalrecreationwatersshalladoptand submitto ~he

Administratorwaterqualitycriteriaand standardsfor thecoastalrecreationwatersofthe



statefor thosepathogensindicatorsfor which theAdministratorhaspublishedcriteria

undersection304(A)”. See33 U.S.C. 1313& 1314. This summerU.S. EPAproposed

WaterQuality Standardsfor CoastalandGreatLakesRecreationWaters. See40 C.F.R.

Part 131. If U.S.EPA’s proposalfor WaterQuality Standardsfor CoastalandGreat

LakesRecreationWatersis adoptedasa final rule, theFederalwaterqualitycriteriawill

apply to Illinois’ coastalrecreationwatersunlessIllinois adoptsbacteriastandardsfor

coastalrecreationwatersprior to thefinal adoptionofU.S. EPA’s proposal’. Id.

Pursuantto Section303 of theCleanWaterAct, it is the primaryresponsibilityof

thestatesto setwaterquality standardsfor intrastatewatersandsubmitchangesto those

standardsto U.S. EPAfor approval.See33 U.S.C.Section1313. Section13(a)ofthe

EnvironmentalProtectionAct specifiestherulemakingauthorityof theBoardto adopt

regulationswhich prescribe“Waterquality standardsspecifying,amongotherthings, the

maximumshort-termandlong-termconcentrationsofvariouscontaminantsin thewaters,

andtheminimumpermissibleconcentrationsofdissolvedoxygenandotherdesirable

matterin thewaters,andthetemperatureofsuchwaters.” See415 ILCS 5/13(a)(1).

Section303 oftheCleanWaterAct alsoprovidesthat waterquality standards

shall includethedesignateduseorusesto bemadeofthewaterand waterquality criteria

necessaryto protectthoseuses. See33 U.S.C.Section1313. Thedesignatedusesto be •

consideredby theStatesin establishingwaterquality standardsarespecifiedin theClean

WaterAct. Thosedesignatedusesareasfollows: publicwatersupplies,propagationof

fish andwildlife, recreation,agricultureuses,industrialusesandnavigation. Id. States

areto review theirwaterquality standardsat leastonceeverythreeyears,and,if

Pursuantto theBeachAct, coastalrecreationwatersaredefinedas : (1) GreatLakes;and(2) marine

coastalwaters(includingcoastalestuaries)that aredesignatedunderSection303(c) by the statefor theuse
of swimming,bathing,suifmg, or similaractivities.$~33 U.S.C. 1362.

2



appropriate,reviseor adoptnew standards.~. Revisionsandadoptednewstandards

mustbe submittedto U.S. EPA andU.S. EPA mustapproveor disapproveanynewor

revisedstandards.Id.

II. REGULATORY PROPOSAL

A. Purposeand Effect of Regulatory Proposal

1. Background: Bacteria

On March 23, 2004aletterwassentto U.S. EPA from Ms. MarciaWilihite,

BureauChieffor theIllinois EPA’s BureauofWater, confirmingthat Illinois EPA would

proposeEscherichiacoli (E.coli) bacteriawaterquality standardsfor LakeMichigan

beachesto the Illinois Pollution ControlBoardby September30, 2004. (SeeExhibit D).

Thechangesto theLakeMichiganstandardsarenecessaryin orderto comply

with Section303(i) oftheCleanWaterAct, alsoknownastheBeachesEnvironmental

AssessmentandCoastalHealthAct. (“BeachAct”). See33 U.S.C.Section1313. The

BeachAct appliesto coastalrecreationalwaters,which includeGreatLakeswatersand

requires,among.otherthings, a CleanBeachesPlan. TheCleanBeachesPlanincludes

two majorgoalsofpromotingrecreationalwaterqualityprogramsnationwideand

creatingscientificimprovementsthat supporttimely recreationalwatermonitoringand

reporting. TheBeachAct requiresbacteriastandardsfor thecoastalrecreationwatersof

theStatefor thosepathogensandpathogenindicatorsfor which theU.S. EPA

Administratorhaspublishedcriteria.

Also, Illinois EPA is proposingbacteriawaterqualitystandardsfor Illinois’ •

portionof theMississippiRiver. Theproposedchangesfor Illinois’ portionofthe

MississippiRiverstemfrom an agreementinitiated by U.S. EPA regardingnegotiations
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with theSierraClub in June2004. U.S. EPA seeksto haveall stateson theupper

MississippiRiver adoptE. coli standards.According to U.S. EPA, if astatedoesnot

follow throughwith its commitmentto adoptE. coli standardsfor theMississippiRiver,

U.S. EPA will, if necessary,promulgatewaterqualitystandardsfor them. Illinois has

committedto U.S. EPAit will initiate its rulemakingprocessto adoptE. coli standardsby

September30,2004.

In 1986, U.S.EPA publishedAmbient WaterQuality Criteriafor Bacteria-l986.

ThisdocumentcontainsU.S. EPA’scurrentrecommendedwaterqualitycriteriafor

bacteriato protectpeoplefrom gastrointestinalillnessin recreationalwaters,i.e. water

designatedfor primarycontactrecreationor similar full body contactuses.Primary

contactrecreationis typically definedby Statesto encompassactivities thatcouldbe

expectedto resultin the ingestionofor immersionin water,suchasswimming,water

skiing, surfing,kayaking,oranyotheractivity whereimmersionin thewateris likely.

Themainrouteofhumanexposureto illness-causingorganismsin recreationalwateris

throughaccidentalingestionof fecallycontaminatedwaterwhileengagingin these

activities. U.S. EPAbelievesthatE. coli is thebestindicatororganismfor assessingthe

risk ofacutegastrointestinalillnessescausedby theincidentalingestionoffecally

contaminatedrecreationalwaterbody.

2. History of theLake Michigan Basin Water Quality Standards
and Existing Mississippi River SiteSpecificWater Quality Standards

TheLakeMichiganBasinWaterQuality Standar4for fecal coliform hasnotbeen

revisedsinceDecember24, 1997. No site-specificstandardsexist for theMississippi

River. Illinois’ existing fecalcoliform rulesarenotbeingrevisedwith this proposal.
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3. Regulatory Languageofthe Proposal: ProposedBacteria
Standard

TheIllinois EPA is proposingto makethreechangesto theLakeMichiganBasin

bacteriawaterquality standards.First, a definition will beprovidedfor “designated

bathingbeachwaters”. Second,therule will only applyduring therecreationalseason,

MaythroughOctober,sincebacteriallimits areintendedto protecthumansduringwhole

bodycontactactivitiesthat occuronly during thewarmermonths.Third, therule will

establisha geometricmeanand singlesamplemaximumfor E-coli standards.U.S.EPA

guidancepertainingto theNationalCriteria indicatesthat a geometricmeanhasthemost

direct relationshipto risk overthecourseofthe recreationalseasonandasinglesample

maximumis thebestvalueagainstwhich to compareindividual measurements.

Proposedchangesto 35 Ill. Adm. CodePart302 arepresentedandexplained

below.

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER I: POLLUTION CONTROL BOARD
• PART 302

- WATER QUALITY STANDARDS

SUBPART E: LAKE MICHIGAN BASIN WATER QUALITY STANDARDS

Section 302.501 Scope,Applicability and Definitions

“DesignatedBathingBeachWaters”meansanywatersoftheLakeMichiganBasinthat
duringtherecreationalseasonofMaythroughOctober,areheavilyusedfor bathing,
swimming,surfingor othersimilar watercontactactivitiesandmayhavealife guardor
bathhousefacilities. Thesewatershavepublic parkingor otherpublic facilitiesfor beach
access. •

This definition is neededto describetherecreationalseasonand to establishwhat

is a“designatedbathingbeach”.

Section302.505 Fecal Coliform Bacteria
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Bacteriastandardsapplyduring themonthsofMaythroughOctober:

a) Basedon aminimum of five samplestakenover not more thana 30-dayperiod,
fecal coliform (STORETNumber31616)mustnot exceeda geometricmeanof
20 per 100 mlL in the Open Waters of Lake Michigan as defined in Section
302.501. The remainingwatersof the LakeMichigan Basin must not exceeda
geometricmeanof 200 per 100 ml, nor shall more than 10% of the samples
duringany 30 dayperiodexceed400per 100 mlL; and

~j Basedon a minimum of five samplestakenover not more than a thirty day
period,Escherichiacoli (E. coli) must not exceeda geometricmeanof 126 cells
per 100 mL or a single samplemaximum of 235 cellsper 100 mL in the Open
Waters of Lake Michigan and in all DesignatedBathing BeachWatersof the
LakeMichigan Basin. In otherwaters of theLakeMichiganBasin, aminimum
of five samplestakenover not more than a thirty day periodmaynot exceeda
geometricmeanofE. coli of 126 cellsper100 ml or asinglesamplemaximumof
298 cellsper 100 mL.

This subsectionimposesan E. coli standardin additionto thefecal coliform

standardin theLakeMichiganBasin. TheE. coli standardofageometricmeanof 126

cellsper 100 mL andsinglesamplemaximumof235 cellsper100 mL mustbe metin the

openwatersofLakeMichiganandin all DesignatedBathingBeachWatersoftheLake

Michigan Basin. Thesinglesamplemaximumof235 cellsper100 mL waschosento

recognizethefactthat OpenWatersand DesignatedBathingBeachesshouldbe afforded

thehighestlevel ofprotectionbasedon thefrequencyofuse. Thesinglesample

maximumof298 cellsper lOOmL waschosento recognizethat otherwatersof Lake

Michigan needto be protected,but do notneedto beprotectedto thesameextentofmore

frequentlyusedwaters. Also, thereferenceto aSTORETnumberin the existingrule is

deletedbecauseU.S. EPAno longermaintainstheformer,systemofparametercodesto

identify thespecificsubstanceregulated.

Illinois EPAis proposingto makefouradditionsto the WaterUseDesignations

andSiteSpecificWaterQuality Standards.Illinois EPA is proposingto addan E. coli
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standardto theexistingfecal coli form standardfor Illinois’ portionoftheMississippi

River.

Proposedchangesto 35 Ill. Adm. Code Part 303 are presentedand explained

below.

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER I: POLLUTION CONTROL BOARD
PART 303

WATER USE DESIGNATIONS AND SITE SPECIFIC WATER QUALITY
STANDARDS

SUBPART C: SPECIFIC USE DESIGNATIONS AND SITE SPECIFIC WATER
QULITY STANDARDS

Section303.334 Mississippi River North E. coli

In additionto thestandardsof Section302.209,themain stemMississippiRiver from the
Wisconsinborderto theRockRivershallmeetthefollowing E. coli standard.Duringthe
monthsMay throughOctober,basedon aminimum offive samplestakenovernot more
thana thirty dayperiod,Escherichiacoli (E. coli) must not exceeda geometricmeanof
126 cellsper 100 mL or asinglesamplemaximumof298 cellsper 100 mL.

Section 303.344 MississippiRiverNorth Central E. coli

In additionto thestandardsof Section302.209,themainstemMississippiRiverfrom the
RockRiverto theIllinois Rivershallmeetthefollowing E. coli standard.During the
monthsMay throughOctober,basedon a minimumof five samplestakenovernotmore
thanathirty dayperiod,Escherichiacoli (E. coli) mustnotexceedageometricmeanof
126 cellsper 100 mL orasinglesamplemaximumof298 cellsper 100 mL.

Section303.354 MississippiRiver SouthCentral E. coli

In additionto the standardsofSection302.209,themainstemMississippiRiverfrom the
Illinois Riverto theKaskaskiaRiver shallmeetthe following E. coli standard.During
themonthsMaythroughOctober,basedon aminimumof five samplestakenover not
morethanathirty dayperiod,Escherichiacoli (B. coli) mustnot exceeda geometric
meanof 126 cellsper 100 mL orasinglesamplemaximumof298 cellsper 100mL.

Section303.364 MississippiRiverSouthE. coli -

In addition to thestandardsof Section3 02.209,themain stemMississippiRiverfrom the
KaskaskiaRiverto theOhio Rivershall meetthefollowing E. coli standard.Duringthe
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monthsMay throughOctober,basedon aminimumoffive samplestakenovernot more
than athirty dayperiod,Escherichiacolt (E. coli) must notexceeda geometricmeanof
126 cellsper 100 mL orasinglesamplemaximumof298 cellsper 100mL.

Thesefoursectionsareaddedto imposeadditionalbacteriarequirements

applicableto theMississippiRiver. Thesesectionsimposean B. coli standardfor the

MississippiRiver in additionto the fecal coliform standardthat mustbemetin all

GeneralUseWaters.The E. coli standardof ageometricmeanof 126 cellsper100 mL

anda singlesamplemaximumof298 cellsper 100 mL mustbemet in theMississippi

River. Thesinglesamplemaximumcorrespondsto ModerateFull Body Contact

Recreationdegreeofswimminguse. Thesinglesamplemaximumof298 cellsper 100

mLwaschosensincetheMississippiRiverdoesnot havethefrequencyofuseasintense

asaDesignatedBeachArea. OtherMississippiRiver Statesalreadyhaveorwill be

expectedto adoptsimilarstandardsfor theirportionoftheriver.

B. Facts in Support.

Basisfor BacteriaStandards.

In 1986;U.S. EPA publishedAmbientWaterQualityCriteriafor Bacteria-1986.

This documentcontainsU.S. EPA’s currentrecommendedwaterquality criteriato

protectindividuals from gastrointestinalillness in recreationalwaters. Themain routeof

exposureto illness-causingorganismsin recreationalwatersis throughaccidental

ingestionoffecallycontaminatedwaterwhile engagingin activitiesthatcouldbe

expectedto resultin ingestionor immersionin water. U.S. EPAconducted

epidemiologicalstudiesandevaluatedtheuseof severalorganismsasindicators, •

including fecal coliform, E. coli andenterococci.U.S. EPA recommendedtheuseof.

E.coli for freshrecreationalwatersbecauselevelsoftheseorganismsweremoreaccurate
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predictorsof acutegastrointestinalillnesslevelsthanlevelsoffecal coliform. In U.S.

EPA’s epidemiologicalstudies,E-coli exhibitedthestrongestcorrelationto swimming-

associatedgastroenteritisin freshwaters. Accordingto U.S. EPA, fecal coliform bacteria

is sometimesdetectedwherefecalcontaminationis absent,possiblyresultingin

inaccurateassessmentsofrecreationalsafety.

C. Technical Feasibility and EconomicJustification

1. TechnicalFeasibility

Illinois EPA doesnot anticipatenewtechnologyrequirementsby thisrulemaking.

2. EconomicJustification

As no additionalregulatoryactionsortreatmentwill beestablishedby this

proposal,it will nothaveanegativeimpacton any existingsources. •

D. Affected Facilitiesand Outreach

Facilitiesdischargingpollutantscouldbe indirectlyaffectedby thisproposedrule

sincewaterqualitystandardsareusedin determiningwaterqualitybasedeffluent limits

in NationalPollutantDischargeEliminationSystem(NPDES)permits.

Beachmanagersandbusinessesin beachareasalsomaybe indirectlyaffectedby

this proposedrule sincewaterqualitystandardsareusedin makingdecisionsregarding

beachadvisoriesandclosures. However,sincetheIllinois Departmentof PublicHealth

alreadyusestheE. coli standardto regulatedesignatedbathingbeaches,no actualnew ••

impactis likely. •

On September14, 2004,Illinois EPA sentcopiesofthedrafi regulatoryproposal

to: -

Illinois RuralWaterAssociation
Illinois-AmericanWaterCompany
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MWRDGC
Illinois Municipal League
IERG
EnvironmentalLaw andPolicy
SierraClub, Illinois Chapter
PrairieRiversNetwork
Illinois DepartmentofNaturalResources
Illinois AssociationofWastewaterAgencies
U.S.Fishand Wildlife
U.S.EPA,RegionV
LakeMichiganFederation

On September21, 2004,theIllinois EPA sentcopiesofthedraft regulatory

proposalto theIllinois DepartmentofPublicHealth.

III. SynopsisofTestimony

ScottTwait is from theWaterQuality StandardsUnit in theBureauofWater.

Mr. Twait’s testimonywill addressthebasisfor proposingthesechangesto theLake

MichiganBasinandMississippiRiver. Mr. Twaitwill explainthegeometricmeanand

singlesamplemaximumproposedby Illinois EPA.

Illinois EPAhasrequestedthat a representativefrom U.S. EPAbepresentatthe

hearingbeforetheIllinois Pollution ControlBoardto answertechnicalquestionsabout

Illinois EPA’s proposal.

IV. Supporting Documents

Exhibit A: U.S. EPA, 1986, Ambient WaterQuality Criteria for Bacteria-
19986. U.S.EnvironmentalProtectionAgency. EPA-440/5-84-
002.

Exhibit B: BeachesandEnvironmentalAssessmentandCoastalHeathAct

Exhibit C: 40 CFRPart 131 WaterQuality Standardsfor CoastalandGreat’
LakesRecreationWater;ProposedRule

Exhibit D: LetterofMarch23, 2004from Illinois EPA to Ms. JoLyrm of
USEPA
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Exhibit E: LetterofJune25,2004from U.S. EPAto Ozark Chapterof the
SierraClub

Exhibit F: November2003Draft ImplementationGuidancefor Ambient
WaterQuality Criteria for Bacteria

Respectfullysubmitted,

ILLINQ!S EN~IRONMENTAL

St~’nie N. Diers
A~ssstantCounsel

ision of Legal Counsel

Date: November5, 2004
1021 N. E. GrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276
217-782-5544
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