ILLINOIS POLLUTION CONTROL BOARD
April 19, 1971

)
GAF Corporation )
)
v. ) $#PCB 71-11
)
Environmental Protection Agency )

Opinion of the Board {(by Mr. Dumelle)

GAT Corporation filed a petition for variance on January 27,
1971. After a hearing we grant the petiticn subject to certain
conditions enumerated below.

GAF Corporation (GAF), a multi-plant, diversified chenical
and manufacturing company, opeérates a plant located on the Des Plaines
River immediately north of the City of Joliet in Will County. At
that plant GAF manufactures asphalt roofing products, felted
roofing paper, and automobile insulation. The company has petitiohed
the Pollution Control Board ({Board) for a variance to be allowed
to discharae wastes 1nto the Des Plaines River in excess of the
amount allowed bv rezulation and to be allowed a further extension
of time, before undertaking constructinn of secondary treabtment
facilities for their mill and manufacturing viaste water.,

The agueous wastes discharged from the GAF plant come from
four sources; (1l)felt mill, (2)roofing mill, (2)automobile
vroducts plant and {(4}opower hcluse. 7The several waste streams
are combinad and discharged into the river through a single outfall
pipe in a daily wvolume of 3,000,000 gallons.

Mr. Horace Holloway, Corporation Environmental Engineer for
GAF testified that the biochemical oxvgen demand ({(BOD) discharge
from the plant is presently apprcxinmately 20 times the maximum
permitted by existing regulaticn. The plant is discharging
600 mg/l (milligrams per liter) while the limit imposed by regula-
tion SWE-8, is 30 mg/l. Expressed another wav this amnounts to
approximately 15,000 pounds per day. At present the plant’s
effluent is wholly untreated (R. 49). The burden of the plant's
BOD efflucent is equivalent to the waste discharge of 56,000
persons.l} This represents a greatcr pollution load on the river

1] ne vopulation cguivalent 1s equal to 0.17 pounds of 5-day
biochernical oxvgen demand. That is, it will require 0,17
pounds of oxygen in water to supply the needs of the micro-
scoplc biological organisms which feed upon, over a 5-day
period, the bodily wastes of one person for cne day.
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than if the entire population of the city of Joliet were to dump
its sewage untreated into the river.

Mr. Holloway further testified that the amount of suspended
solids being discharged from the plant is approximately 23 times
the amount allowable. The plant is discharging approximately 800 mg/l
while the regulation sets 35 mg/l as the maximum allowable (R.50-51).
Mr. Anthony Melchiorre, senior staff engibcar for GAF and project
engineer for the treatment facilities, stified that the suspended
solids of 800 mg/l amounts to approximatexy 15,000 pounds per day (R.133).
Simple arithmetic and a later witness, however, tell us that this
figure is more like 20,000 pounds per day of suspended solids (R.209).
Using the accepted population eguivalent of 1 person generating 0.2
pounds of suspended solids, this waste stream ig eguivalent to the
raw sewage discharge of a community of 100,000 persons. Another
perspective in which the GAF pcllutional load on the river can be
viewed is to consider that the amount of suspvended solids bheing dis
charged from GAF is eguivalent to that amount which would be coming
from the treated (secondary treatment) effluent of a community of 1,000,00
persons.

In additicon to BOD and suspended solids there is testimony that
the plant dischrarges about 10 times the anount of lead allowed by
regulation, The discharce of lead, wnich appears to cone in with the
ink on the waste paper used in the process, 1s approximately 1 mg/L.
This amounts to- appvox1ma‘@ v 25 pounds per day (R.135-136).

»

-

Initially it should be noted that CGAF's Ffiling of its petition
for variance was not timely. The petition was filed on January 27,

1971 seeking relief in the nature of baeing allowed a further cxtenrsion

of time in which to pollute the Do” Plainces River while the construction
of treatment facilities was baegun and completed. The last day by wihich
the company had, under earller variances granted, to begin conuvructicn
of secondary treatmnent facilities was December 1, 1870. In its petition
the company stated that it was secking "a variance...specifically Limited
to the date of the start of the construction’. Yet it filed its petition
almost 2 months after the previous variance had run out.

21 1870 census, preliminary repcrt, population 78,623.
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Rules and Regulations SWB~8, setting water quality standards
for the lower section of the Des Plaines River, were adopted in
1966. 1In March, 1968, the Sanitary Water Board adopted as part of
SWB-8 an implementation plan that specifically required of industries
the equivalent of at least secondary treatment and a reduction of BOD to
30 mg/1l and suspended solids to 35. The implementation plan specifical-
ly listed GAF's predecessor, The Rubercid Co. {GAF purchased the
operation in May, 1967), specifying that biological treatment must
be provided and that construction of the necessary facilities must begin
by July 1, 1969. The plan further provided that plans and specifica-
tions were to be completed 18 months and construction contracts
warded 12 months before the scheduled date of completion. Thus,
roughly eguating the award of contracts with the start of construction,
plans for primary and secondary facilities were due February 1, 1969,
and completion of the facilities by July 1, 1970. (SWB-8, Rule 1.08,
paragraphs 8, 11b, 12 and 15.)

GAF testified that it knew of these reguirements as early as
1967 (R.23). First believing that the size of necessary secondary
facilities could be reduced by "the installation of a disc filter
and revisions to the plant's Felt Mill Water System”. The Company
abandoned this 1idea in October, 1967, upon discovery that it would
result in a buildup of solids detrimental to the product (R.23-24).
in November, GAF bcegan inguiries as to the possibility of putting:.
its wastes inte Joliet's municipal system. In March, 1968, the
company reported that pre-treatment would be necessary in ordey to
acccmplish such a conrection and the Sanitary Water Board advised
that this avenue be pursued (R.25). In January, 1969, the City
formally spelled out the conditions of a connection, which would
require annexation, pretreatment, payment of current rates and the
installation of a connecting sewer (R.27). GAF's consultants then
prepared a study, submitted in April, 1869, that showed "major
advantages" to a city connection but subject to verification by
company management as to "certain econcmic assumptions concerning
GAF's corporate tax and figscal polieies” and to evaluation of the
consequences of annexation, the availability of land, and the securing
of an easement (R.28). At the same time, acccerding to GAF, it
engaged a consultant "to determine the feasibility of extended aeration
for bicloglically treating effluent.” The results of this study,
reported in December, 1968, "necessitated commencement of a survey
to determine the factors influencing design and the location of the
aerated stabilization basin prccess.” (R.26) .

In July, 1969, upon this record, GAF obtained from the Sanitary
Water Board an extension of six months,-until January 1, 1970,
for the start of construction (R.29).

Bids were then solicited for the design of primary treatment
facilities alone, but prospective ccntractors reported that insufficient
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effluent data was available for this purpose, and in October, 1969,
a consultant was hired to make a "waste characterization study as a
prereguisite to determine the most ap propriate tyve of facility to
be constructed.” (R.29-30). On the basis of the consultant's report
and of GAF's "inability after manv attempts and meetings to acguire
either the land or an easement for the installation of a connolenq

sewer," the company in January, 1970, aaundanad the thought of con-
necting to Joliet's sewer and decilded to employ a contractor to
design and construct a complete tzei*mont farlittv {R.30~31). The

4]

Sanitary Water Beard, reciting that GAY "had shown diligonce," granted
a further extension of the deadline for starting construction of
facilities to meet SWB~-8 until December 1, 1970 (see lotter of

C. W. Klassen to GA¥ Corp., April 10, 1970, appecnded to EPA recommenda-
tion). '

Armed with this second free vass, CGAF procecded to ncgotiate
in Dctober, 1970, a subleasce of prepoerty on which to build the
secondary treatment facilities. The land is owvned by the ¥Yetropolitan
Sanitary District of Greater Chicago, which is withholdine aporoval
of the sublease pending state approval of the provosced facility (2.33-34)
At th' same time, the ¢ v savs, 1t could not obtain plans and
designs for the secendary Lacility Decausa g of tr' Sanitary
Dlgtrlc, land was in doubt” and 4 "delaved”
in submitting rovorts
{R.34-357. Thus, tho O
agreoment Zcy the submission
lovenber, ©AF informad the Jwoncy
be reguired for engineering and sur
and that it nhad decided to abandon
for secondary treatment in favor

CCES50H
sk axtonsion
S0 f2.35) . In
monthsd more
Pfacilities
lagoons

sna relicslea

activated sludge process’ {R.36-37 1 DYImary
facilities, CGAT conceded 40 Lovember, 5%
1971; although "soms preliminary work, sucn as site

~ing Doac

GAY

to beginning squipment installation.,” was to be done
"so other work associated with the sclids removal svsten
property {i.e., the primary svstem) could proceed when Catalytic com-
pleted the necessary construction drawings"(R.3&-39). Building
permits for tne primary facilities were to be obtained later in ihe
week of the hearing (March 22, 1971) {(R.43). Installation was to Lave
begun April 1 and be completed by November 30 (R.48-44) .

As for the seccndarv facilities, CGAF says it cannct even complete
the plans for construction until the sublease iz approved by the
Sanitary District and permits for the discharce are obtained from
the State Division of Waterways and the Army Corps of Engineers (R.43).
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Thus, GAF is unable even today to give us an indication of when it
expects to have the secondary facilities under construction, two months
are estimatcd for completion of design and another eleven months

for the conscruction itself, all after the permits and the sublease

are approved. GAF has no idea when that will be (R.73} and, indeed,
was told by the Corps on March 22 of this ycar -- the date of the
hoaring -- that the Corns had not yet established guidelines for the
issuance of permits (R.47).

This history demonstrates beyvond cavil that GAF has bheen, as the
Agency says in its roromm«nlu, on, "incredibly dilatory." The Sanitaxy
Water Board wa" most lenient with regeated ewxcuses for non-verformance.

Yet, desplte two extensicons, CGAlY has mljovu still another deadline.
Construction Oi both primary and seccndary faciiities was to begin,
under the original schedule, July 1, 196,, and completion of both

vas raguired by July 1, 1970, "ﬂder the latest extension, CGAP was

required to bogin censtruction of both by December 1, 1370, and to
comnletse them by Dececwber 1, 1972, It concedes it has not cven com-
vleted the design of the secondary facilities, much less started building
them; its own schedule (13 months frcem the grant of permits nct vet

in hand) shows iL intendsg to miss the deadline for final compliance

as waoll.

[

crection of now. Tho
wors took

lorzover, oven the construction cf 31 facilities would
i xn‘“r bhu«8, Was noL Commne Y L 5101
- conclasively shown b' the Company's own tVJ;Lmony,
ite GAT'g fort toe eouate the tearing do of ol
€

ocord shows Bhot zhrce WEE

LS
in Jvucwber, in ochviouve effor
3

o the Law. d flurry jed by
installation of irary facilizies,
. not :c Qe‘*n antil Aoril L. On Decermber 1, by
itg own P o puilding vermit; it 4id

not know what J s
*uuil have boon ille

v, Ciralss , 1132

oo start trildi“w 1t without
court sald in Xansas Quality
Amp. 2d 277, 282 (1969},

:ninﬂznxctip3 at the very iagxst, means getting ofif the ground
hy going or down, not just »Aln;;nq about 2t." The

company 's gbtﬁrut to siiow it was in compliance with the latest
extension is frivcolous.
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Equally without merit is the company's attempt to justify
its lack of progress. The delay in starting ccnstruction of the
primary facility GAF blames on an unexplained delay in receiving
additional reports from its suppliers as to alternate treatment
processes. But we have held elsewhere that one cannot simply
shift the onus of performance to a contractor without excrcising
any supervision to assure that the schedule is met. See Marble-
head Lime Co. v. EPA, #70-52 (March 17,1971); City of Mattoom ».
EPA, #71-8 (Rpril 4, 1971). The burden of proof in a variance
case is on the petitioner, and GAT has made no effort to show
it did what 1t should have done to meet the December deadline.

We think 1t had a special obligation to be diligent in nght of
the special and repeated dispensatlon glven 1t bJ the Saniltary
Water Board. The time [or deoi&ing what treatment methods to
use was long since past; the extension called fer getting down
to the nitty—-gritty of sctual design and construction.

But even 1f we could find excusable, as we cannot, the delay
in starting construction of the primary facilities, we cou}& bv
ne stretch of the imagination condone the continuing delay with
regard to the secondary. In additicn to the same unexplaines d de-
lay blamed upon equipiient manufacturers, which we have already
held as inadequate excuse, GAN relies in this rozard upon the

doubt, lact cutumn, over tho avaiianilicy of the Canit: '
trlct'" land due to a pending Jlawsuit over the ronts pe
the District by its lossee (R.33-3L) and upon the alls
gity for obtaining several permits befcre getting down to busi-
ness. But the former cxcuse is feeble; GAF failed to sheow 1t
had tried to obtain Districet approval cf the sublease last Tall,
as the District is willing to grant now, conditionsd upon what-
ever rent adjustment comes out of the ;dvbuit (R.95); there is
no atiempt to exvlain, and it is not obvious, why a dispute

over the lessce's rent snould make the land potentlally "unavail-
able ta GAF.

The excuse relating to the present need for leases and
permits is wholly circular. OGCAF In one breatn arguns that it
cannot complete i1ts plans because it [xas no sublease and that it
cannot get its sublease because 1t has not get its plans approved.
A polluter may not thus play governnental agencics against one
another in order tc go on dumping wastes indefinitely. It has
been GAF's obligation for some time to further iis plans and
submit them for EPA apprcval; the fact It mignt have to make a
few changes later on t? satisly the Zanitary District, even if

this is a real danger,3 is a risk the company was obliged to run.

3] The District itself testified that its interest was "to be sure
- before the sub-lease was issued that Environmental Control nad ap-
proved the plans for such construction'" (R.94). The District indi-
cated no desire to conduct an Independent plan review. '
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The arpument respecting permits frem other agencies is
subject to the same objection. There is no reascn given for
woliting until the late date to consider applying for such per-
mils except that thay may be contingent on EPA approval and
that, incrodlbhly, GAF was urnawere of the need for such pernits
untlill CGctober, 1970 (R. 37). TIznorance of the long-standing
Illinoils rogulrement of a permit from the Division of Waterways
cannol be vucusable for a corporation of GAF's size and sophls-~
tication. As PLor thne Corps of Engineers permit, the company is
appavently prepared to delay construction until the Corps gets
around to aestabliishing cermit pvocedurss at some indefinite fu-
ture tlime, 1t has exhlblted no intention to shut off its present
titreated discharse for lacik of the federal permit that has been
required since 2399. It is also noteworthy that both the Corps
and VHaterwoys vermibs reguirone apply to the primary as well
as to the cecondary facilitles, and that construction of the

N

periits are procured. The conmpany 1s attempting to pervert the
new Tederal permit policy, desipned as a weapon against pollu~

ters, as a defense for prolongsing pollution. Pinally, GAF's

ropeoated insistence Lhat approval by other agencies hinges on
EPA has a very hollow ring in view of fhe ad-
CAT hoas never yet applled te EFL Zor a permit
aintalng 14 Qo

T not know an OFA cermit is re-
It ds not oppressive I . ulremencs that
uap the construction o ZAF's ties; it 1s Che
ilotory failure to get off its inendimate backside
its ecivic obligations.

-

ute provides for variances only if the petitioner
demonstrates that compliancee wibth tne law and
uld 1 o arbitrary or unreasconable hard-
assess whethoer the hardship of compliance would be
arpitrary or unreasonable roequires a balsncing oi the cost ol

3
compliance : narsn the community 1f the discharge
continues. The balance, as i

a1l

3 ave held in past cases, 18 not
an even oune; tine presumption is strong in favor of compliance.
See, e.p., Snvironmsnnol Protection Agency v.e Lindgren Joundrey
Co., #70-1 {Sept.

L1270y,

The burden 1s on th2 pebtiticner tc dewmonstrate that the
balance is neavily 1n hiz Pavor. This reqguires, as our rules
make clear, ailepation and proof of both the cczsts and the

benefits of compliance., ‘ne present petition is deflcient in
thne eoffect ol uncontrolled discharges on
rerd 1s cimozt completely silent on this

“hat 1t fails bto all:
the river, and tho roc
crucial point. Cne witness cos5ing the variance and twe

favoring it salid the river waG Ln bad shape, and we can take
of"licial notice that it 15.45Th15 stream receilves the encire

offluent from the treatment plants of The Metropolitan Sanitary
District ol Greatcer Chicage, together with stormwater overflows

onT
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4]

In an ancient but prescient Illinois Supreme Court casc the
court took judicial notice of the incidence of stream pollution
that is greatly less severe than the instant situation. The
court in Hayes v. Village of Dwignt 150 Ill. 273, 37 N.E. 218
(1894) stated:

"Despite witnesses' testirmony that in their opinion

the proposed discharge of sewage would not have the
affect of materially polluting the stream, the court
held that little weight is to be given to the testinony
of witnesses who attempt to swear contrary to kncwn

and established natural laws. Thal the sewage of a
village of 1600 inhabitants, dischavged into a small
stream will materially pollute the waters of t“he strean
and render it unfit for doncstic use, for at lrast a fow
rods below the point of dischargs, is a provosition too
plain and too thoroughly verified by ordinavy ouperi-
ence and observation to admit of reasonable doubt.”

\\\ e
AN
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of raw sewage at many points (see transcrint, #R70-12, Tertiary
Trestment, Des Plaines vav“). Despite se ﬂundary treatment of
the ¢riluents, tnese discharges place an enormcus burden of oOXy-
ren denand on the river, to the extent that the dissolved oxygen
standard is set below th&t reguired to support fish life, and the
stream has been designated 'or industrial use only. Unfortunately,
therefore, 1t 1s all toc probable that even the immediate cessa-
tion of GAF's effluent would leave the river in a condition far
g3 than savisfactory. The laprovenent wouid not be as drama-
tic as in the case of an equivalent discharge to an otherwise
clean ctream. On the other hand, however bad the river's condi-
tion, adding wastes egual to the raw sewage of 90,000 people
cannot oubt have a markedly adverse eflect. If there is oxygen
enough in the stream above GAF {o aveid nulsance cconditions, the
discharge 1s bound to deplete It substantially. If the stream
Qljg devoid of oxygen already, the discharge stands to
make the nthe nee much worse. And in either event the discharge
means 1t will take the river additional downstream miles in

which to recover from its troubles. GAF has not adequately Iinformed
us as to its effect on the stream. But we know enough to indi-
cate that the effect is grim.

is vuoi"h

complianecse today would entail is that the
vl own.  inis would result in lost profils,
with which onn the ?OC””d ve have no concern whabtscever. GAX by
its uncensclonable delay has brousht this loss upon Ltscelf, and
we have held more than once that o selifl-inflicted nerdaship is
20t to be considered in a variance case, e.9., EPA v. Lindazren
Poundry Co., supra. MNere sericias ig thne testlmony that closing

s

niant:
Doaant

the plent would cause the layoiD of 700 employees. We have com-
mented in the past that the enploys are not altogether innocent

il they falil to utilize thelr burgaining power te put an end to
pollublon; the threat that poliutic 1 mlg put them out of work
shoeuld make 1avor unions an agsr Torce For cleaning the
envircnuent. Livsoatt dteel Prods. v. EPA, #70-50 (barch 22, 1971).
Nor dis it withcul relevance thav an empleoyse who loses his job
thircush the ermployer's dellberate or negiigent failure to meet

his o)"“a? ions to the envircnment may have legal remedies agalnst
hic ecwployer. Cf. City of latbtoon v, EPA #71-8 (April 14, 1971).

Moro« , there are analcgous flelds In which enmpioyees mu“* suffer
undz rved loszes as a result ¢f the company's transgressions.

A plant 15 shutdown 1T fhe owner falls Lc pay his taxes or his
light bill; a time must also con "hen it is shut down because
he fails Lo stop poliuting. It Is alsgso true in the present case
that, as the comrany testified, the rociing operation could be
kent zoing even If the pclliuting felt nill were shut down, 1f
felit Id be obtalned {rom anclher source. GAF tells us that
none is to be had, but we are not convinced by the company's
bare conclusion in the absence of supporting facts. If felt

el

“fzb“m
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can be bought, clesing the felt mill would not cost 700 jobs.
We are left with conoiliderable doubt whother the closing of
the felt mill would imposce an arbltrary or cnroasonable nardshiop,
because GﬂF’s proof loaves much to be deasipwsd,  Hoveover, t '
statute imposes an additional regquirenont zwz Lthe on of
a variance, as 1in the presoent e further Lilan ; vlloved
only "if “QtloraLLor- procress has boon snows'. The cxteongsions
granted by the Sanitary Patoer Pour were variances L slnce
they allowed whal would oihc i Deen “*olqt.gnn of Lhe
regulations. Cr. LPA v. O T {(Web.
1871). This statulcry proviiio i od else-
where in this cplnion, that the voalanc. aLsoand UQWULitm
shifts over time, and tho i coases Lo oe unreasoeonable
after a polluter hos failed to male usae of wnsl2 oppoviunities

hardsi

ffor achiceving deferrcd compliance, Tt 1z obvious Mrom the facts
and cornclusions recited abouve that UL has not made iaractory

Drogress.

Thus we would have i-
ce request oubriaht

ation Tor denying Lhe VL
e > ;
nd oren-ondesd

to cant the ::.-t e

vhaore i

PSS
s . g ey e ey 4
proof as Lo the oc comnllinnse, ouh
¥ R e SV TR T TR o B T A B

PP L 'J.;.(;x;-l.a« P

ot Lo deay
o either,
st dovn
> , Gre not in the
LT IOners HJQ nave

find the improve:
not yeu wort q‘ﬂl
hapit slinzly of
folled Lo prove
denial would be
poilution. For
cha SRS irn excoss of E
not itself an oracr Lo shut dow
decide to 5o con violating tng
ment proceeding m ¢
overation like this cne)

solutic
I

cneeilvanly

i.ffll. [OR SV EER

Tor oo
Ll

timately assessed, even a LT o , ! noroe
than made up for by zrofll i btho meortne balore 2 second
proceeding could be conciuded., Juil sontorees vould appoar
highly apprepriate in suweh 2 situation, ol oonzree, but a poti-
T g : ] o reluctor

tioner mipgnt g
of judges to put
In any event, it
the company gets tco
a variance cagse, this
ance subleoct to sirvingent cendivions.

~21ah U> on tne Lraditlionanl ool Inoxeunnnn
" LI Liuters pohind Lo

to it

setore us Lo
Lhe cane

ranbing a

,t“u Vil
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We shall allow GAF two months in which to continue polluting, At
the end of that period, in order to obtzin more time, the company must
show thatl it has complicd with the following conditions, violation of which
will also be grounds for revocatlion of the present variance.

First, GAT and its contractors shall work double time and move toward
completion of ifs primary and sccondary facilities., This fact shall be demon-
strated by detailed time sheets showing thatl the maximum number of men were
employed at least sixteen hours each day, seven days each week, on these
projects. At the end of the two months GAT shall have progressed with
construction of the primary facilities; completed the designs of the sccondary;
obtained all necessary leases, permils, and the like; and commenced the
actual installation of the secondary facilities.

Sccond, GAX shall post a bond or other adequate security with the
Agency, in the amount of $2, 600, 000., to be forfeited in the event the company
violates the ocvder, The bond is required by statute, and the amount is set
to make it as expensive for GAYF to violate lhe order as to build the needed
facilities. Anything less would be insufficient incentive. Sec Marquette Cement

Mfg, Co., v. EPA, #PCB 70-23 (January 6, 1971).

Third, GAT shall pay a venally in the amount of $10, 000, plusg $1, 000,
a day from the expirvation of the last exlonsion on December 1 o today, for a
total of $1:19, 000, We cannot forgive GAT' s cilluous disregord for-its obliga-
tions. To let the company off scot free would encourage others -- and GAF
itself -- to be dilatory in the future. . The amount involved is none too large
for such a large and profitable business, causing such enormous pollution,
after such a history of disobedience. Tt would be larger had not the Sanitary
Water IBoard forgiven substantial delays in the past. To pay the sum now will
avoid the imposition of additional money penalties for operation during the next
two months.

Fourth, GAT shall submit to the Board and to the Agency, in addition
to the progress reports required above, a petition for further variance
containing a complete, quick, and detailed schedule for the remaining work
and accompanied by affidavits respecting the availability of fell from other
sources and the effcct of its discharge upon the river. A second hearing
will be held at which the company must prove its progress and its entitlement
to addilional time. Upon timely receipt of such a petition the Board may
extend the variance briefly wilthout hearing pending resolution-of the merits.
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The statute expressly authorizes the Board to impose such conditions
on the grant of a variance Jas may be required by the policy of the Act,
The Act's stated policy is to reduce pollution; the conditions we impose
today are necessary in order to achiceve compliance os quickly s poessible
and to deter future violations. We have imposed similar conditions, including
the payment of money, in numerous prior casesBl. To do so also serves to
avoid the delays and relitigation of issues that would cccur if we simply
denied the variance and waited [or an enforcoment proceeding.  Without this
power & variance would be nothing but a license to polluic, while the statute
contemplates it as a means of achieving compliance. And without the power
to impose conditions we would not be disposed to grani a variance at all in the
present case,.

This opinion constitutes the Board's {indings of fact and conclusions of
law.

ORDER
The Board, having considercd the petition, recommendation, franscript
o 5 b

and exhibits in this proceeding, huoreby grants the petition of GA Corperation
for a variance, subject to the following conditions:

[

L This grant of variance cxtomds to June 19, 1971 1o sllow discharge
of suspended solids, 13()1 cul lead nto the Des 1‘15,{5‘[1«:?5 Niver in
excess of ihe amount allowed by regulation. This variance is granted
to allow the company to make progress toward installing primary and
secondary waste Lreatment facilities o meet all applicable offluent
and waler qualily slandards, .

Z. GAF ghall submit to the Environmental Proteciion Agency and the Boar:
before June 19, 1071 a supplemental petition, together with supporiing infor-

malion ag described in the Booard's opinion,  Such potition shall contain o
firm program for reducing lead discharges to accepiable levels,

3. GAT and its contractors shall work sinteen hours cach day, scevern days cuch
week, lo complete its primary and secondary trestment foeilities, aod shell
have completed plans, obtained all leases and perrmits and Degun constraciion

57 Environmental Protection Act, 3 36 (a),
"In granting a variance the Board may impose such conditions as the
policies of this Act may require,.."

Environmental Protection Act, 3 2 (b},

"It is the purpose of this ACT...to rcstore, protect and »"Nv wmce the
quulity of the environment, and to assure that acdverse effccts upon the
environment are fully considered and borne by thosce who cause them, "

See Marvauetie Ceoment M, Co. v, BPA, PCI\ 7
EIPA, PCB z(;-:);); mx iby Vilinwe Lond Trg

Toun Hliefs, ne. v. LPPA, PCYH T0-33:
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of the secondary facilities, by June 19, 1971,

4, GAF shall post with the Environmental Protection Agency on or
before May 19, 1971, and in such form as is satisfactory to the
Agency a bond or other adequate security in the amount of
$2,600, 000. which sum shall be forfeited to the State of Illinois
in the event that the conditions of the order arec violated
or the manufacturing plant is operated and wastes discharged after
June 19, 1971 without an extension of this variance and without
primary and sccondary treatment of wastes sufficient to reduce
the concentrations of pollutants below the limit allowed by regulation,

5. GAF shall pay to the State of IIlinois, on or before May 19, 1971
the sum of 310, 000. plus $1, 000. per day for each day from
December 1, 1970 to the present day, as a penalty for failure to
commence construction of secondary treatment facilities by the
extended deadline for doing so and for continued violations of the
statute and regulations with regard to the discharge of BOD,
suspended solids and lead into the Des Plaines River from their
manufacturing plant, The total amount of this penalty is 3149, 000.

5, During the period that this variance is in cffect GAF shall not
increase the pollutional nature of its dischavge either in strength
or in volume,

7. GAF shall take whatever measures are feasible, short of curtailing
production to reduce its pollution of the Des Flaines River during
the period of the construction of the primary and secondary treatment
facilities.

8. The failure of the petitioner to adhere to any of the conditions of this
order shall be grounds for revocation of the variance,

I concur: I dissent:

- Dr. Samuel Aldrich will file a separate
concurring opinion,

I, Regina E. Ryan, Clerk of the Illinois Pollution Control Board, certify that
the Board adopted the above opinion and order this /ﬂ”/,fmwc’ray of April, 1971

; ., ".iyﬁ"v::'\’;"; - ,///

. Ryan,,

Clerl
s Pollution Control Board

T1linois
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