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STATE OF ILLINOIS
Pollution Control Board

MIDWEST GENERATION EME, LLC )
Petitioner, ) PCB 04-185

) (Trade SecretAppeal)
v. )

)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

PETITIONER’S REPLY TO RESPONDENT’S OPPOSITION TO
MIDWEST GENERATION EME, LLC’S MOTION FOR

PARTIAL RECONSIDERATION OF THE ILLINOIS POLLUTION
CONTROL BOARD’S ORDER OF MAY 6, 2004

Midwest GenerationEME, LLC (hereafter“Midwest Generation”or “Petitioner”) has

movedfor reconsiderationofthe holdingin the Board’sMay 6, 2004 Orderthat thehearingon

this matter“will bebasedexclusivelyon the recordbefore IEPA at the time it issued its trade

secretdetermination.” Orderat3. For thereasonssummarizedbelow andmore fully set forth in

the Memorandumof Law in Support of its Motion (“Petitioner’s Memorandum”),Midwest

Generationbelievesthat this ruling violatesthe fundamentalrequirementof the due process

clausetheFourteenthAmendmentof theUnited StatesConstitutionand Article I, Section2 of

theIllinois Constitution.

A hearing based exclusively on the record precludes Midwest Generation from

introducingevidencerebuttingthe facts and reasoninguponwhich IEPA basedits denial. The

proceduresat theIEPA level gaveMidwest Generationno opportunityto respondto the IEPA’s

determinationand the proceduresat the Board level will not cure this denial of due process.

Midwest GenerationsubmittedtherequisiteStatementof Justificationfor its tradesecretclaim in

conformancewith the rules creating a rebuttal presumptionthat the article has not been



published,disseminated,or otherwisebecamea matterof generalpublic knowledge.1 IEPA

summarily denied the claim without identifying any deficiency in Midwest Generation’s

Statementof Justification or providing a statementof its reasoning. IEPA trade secret

procedures,unlike the FOIA procedures,2do not give thosesubmittingtradesecretinformation

the opportunityto curedeficienciesor introduce evidencerebuttingIEPA’s denial beforethe

determinationis final. 35 III. Adm. Code130 et seq. IEPA’s tradesecretproceduresallow the

submissionof a Statementof Justificationand re4uireTEPA to makea determinationwithin 45

days. If the determinationis negative,IEPA is requiredto give the submitter“[A] statementof

the Stateagency’sreasoningfor denyingtheclaim.” 35 Ill. Adm. Code 130.210(b)(l). Midwest

Generationis not on noticeofthe reasonsfor the IEPAdenialand hashadno opportunityat the

IEPA level to rebutthe factsandreasoningsupportingIEPA’s denial,whatevertheymay be. A

hearing based exclusively on the record will not cure this deficiency becauseMidwest

Generationwill notbeallowedto introduceevidence.

1The tradesecretregulationsprovide:There will be arebuttablepresumptionthat an article hasnot beenpublished,
disseminated,or otherwisebecomeamatterofgeneralpublic knowledge,if:

I) The ownerhastakenreasonablemeasuresto preventthe article from becomingavailable
to personsotherthanthoseselectedby theownerto haveaccessto thearticlesfor limited purposes;and

2) The Statementof Justificationcontainsa certification that the owner hasno knowledge
that the article has ever beenpublished,disseminated,or otherwisebecome•a matter of general public
knowledge.

35 III. Adm. Code 130.208(b).

2 TheFOIA regulationsprovideanopportunityfor thoseclaimingexemptionfrom disclosureto respondto the IEPA’s

initial findings. If IEPA determinesthataclaim fails to meettheFOIA requirements:

theAgencyshall so notify thesubmitterin writing, within 30 daysof thedatethat the Agencydeterminesthat
reviewof theclaimis requiredundersubsection(a) ofthis Section. In suchnotice,the Agencymust identify
the deficiencyor deficienciesin the claimandprovide theopportunityto cure the deficiencyor deficiencies
within 10 businessdaysof thedateof thenotification letter.

2 III Admin Code 1828.402(b). Further, oncethe Agencymakesthe final decision,the submitterhasthe opportunityto appeal
the denialto the Directorof theAgency. 2 Ill Admin Code1828.405. The submitteris allowedto submit additionalevidencein
theappealto the Director. j.çi.
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In its Opposition, IEPA claims Midwest Generationhad ampleopportunity to submit

pertinentinformation, is not entitled to the full panoplyof proceduralrights,hasnot specifically

identified additional evidenceit would like to submit,and finally, IEPA arguesthat the Board

shouldnot reconsiderits positionbecausethe Board hasalwaysdone things this way. These

argumentsareunpersuasive.

I Midwest GenerationDid Not Have An Effective Opportunityto Submit Information
toIEPA. -

IEPA doesnot contestthat Midwest Generation’sonly opportunity to submitpertinent

informationwaswhenit submittedits initial Statementof Justification. JEPA doesnot contest

thatits denialfailedto setforth the agency’sreasoning. And finally, IEPA doesnot contestthat

Midwest Generationhadno opportunityto respondto IEPA’s denialbeforeit was final. IEPA’s

responseto Midwest Generation’sargumentthat aminimum requirementof due processis the

requirementthat all partieshavean opportunityto offer evidencein rebuttal,is thatPetitioneris

not entitled to a full panoplyof procedurerights. IEPA articulatesno reasonnor cites any

authority for its position that the right to offer evidencein rebuttal is not a minimum right

guaranteedby the due processclause. IEPA doesnot refute the authority cited by Midwest

Generation. IEPAdoesnot refutethat Illinois Appellatecourts,reviewingBoarddecisions,have

found an unconstitutionaldeprivation of due processwhen a party is denied an effective

opportunityto submitinformationattheTEPA level. See,Petitioner’sMemorandumat 4-6.

IEPA arguesthat Midwest Generation’sconstitutional argumentsshould be rejected

becauseit hasnot identifiedspecificadditionalevidenceit wishesto submit. But, apartfrom the

“emissionsdata”argumentfirst articulatedin theIEPA’s Opposition,MidwestGenerationis still

not onnotice asto theIEPA’s reasoningin denyingits tradesecretclaims~Given that Midwest

Generationdoesnot evenknow why the claims were rejected,it washardly in a position to
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introduceevidencerebuttingtheseclaims,evenif therehadbeenan opportunityto do so. The

IEPA’s novel theory that Midwest Generation’sProjectChart is somehow“emissionsdata”

perfectlyillustratestheproblemsassociatedwith denyingdueprocessat theIEPA level.

The Project Chart is a list of hardware additions and retirementsfrom Midwest

Generation’ssix coalfired electric generatingstations. In its Statementof Justification,Midwest

Generationcertifiedthat this informationhadnot beenreleasedto thepublic and explainedwhy

the information has competitive value to the company. These are the only two showings

requiredby the tradesecretregulations,and the certificationcreatesa rebuttablepresumption

that the informationhasnot beenreleasedto thepublic. 35 Ill Admin Code130.208. Midwest

Generationthoughtit obviousthat theProjectChart,merely a listing of hardwareadditions and

retirements,is not emissionsdata. There is no requirementin the statuteor regulationsto

demonstratethat the information does not constituteemissionsdata, probably becauseit is

obvious when information is emissionsdata. $~35 Iii. Adm. Code 130 et seq. Midwest

Generationwasnot on noticethat IEPA would comeup with a nonsensicalinterpretationof the

term“emissionsdata”;accordingly,Midwest Generationcouldnot havedealtwith thisargument

pre-emptorilyin its Statementof Justificationand hadno opportunityto do so after learningof

this newinterpretation. Although IEPA’s positionis still unclear,3unlesstheBoardreversesits

ruling, Midwest Generationwill be preventedfrom showingthat it is impossibleto calculate

emissionsdatafrom theProjectChart,will bepreventedfrom introducingevidencethat Midwest

Generationhassubmittedall actualemissionsdatawithout atradesecretclaim, from introducing

As IEPA contends,Midwest Generationis fully aware ofthe New SourceReview (“NSR”) regulationsandreasons
for USEPA’s requestfor the informationon containedon theProjectChart. Even if, asIEPA contends,theProjectChartwill aid
in determining“what the facility is authorizedto emit.” Oppositionat 6-7, that is determiningwhatregulatorylimits apply,but is
not “emissionsdata.”
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evidencethat the USEPA and IEPA haveneverbeforeconsideredthe informationcontainedin

the ProjectChart to be emissionsdataand from introducing evidencefrom experts that this

interpretationis improper.

Midwest Generationdoesnot know IEPA’s otherreasons,if any, for its denial of trade

secretstatusto theProjectChart. If TEPA determinedthatreleaseoftheProjectChartwould not

causecompetitivehann,MidwestGenerationdoesnot know thebasisfor that determinationand

doesnot concedethat JEPA is an expertin mattersof competition. Given the opportunity, if

Midwest Generationhad known the basis of the denial, it should have submittedadditional

evidenceon how the releaseof the ProjectChart can causecompetitive harm to Midwest

Generation.

As to theotherpieceoftradesecretinformationsubmittedto IEPA, the GenerationChart,

Midwest Generationdoesnot know thebasisof IEPA’s denial. Once IEPA makesits position

clear,Midwest Generationwill bedeniedtheopportunityto refutethefactsandconclusions.

II The RegulationsPermit Midwest Generation to SupplementtheRecord.

As set forth in Petitioner’sMemorandum,Board regulationsprovide that if a party

desiresto introduceevidencebefore the Board with respectto any disputedissueof fact the

Boardwill conducta separatehearingandreceiveevidencewith respectto that issueof fact. 35

Ill Adm Code 105.214(a). IEPA argues that this sentencemerely modifies the proceeding

sentencein the regulationregardingagreementsto supplementthe record. But, if the parties

agreeto supplementtherecord,MidwestGenerationfails to seewhy a separatehearingwould be

required.

In supportof its argument,IEPA reliesuponahearingofficer ruling pertaining,not to the

regulationat issue,but ratherto a statutoryprovisiongoverningpermit appeals.SeeCommunity

Landfill, PCB 01-170, transcript Volume 1 at 233-37. IEPA has failed to cite any Board
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precedentasto the meaningof this regulatoryprovision. Midwest Generationbelievesa plain

readingofthetext is warranted.

III Board Precedent,Therefore,DoesNot SupportLimiting Hearings to the Agency
Recordin Trade SecretAppeals.

The Board should not be persuadedby IEPA’s argumentthat the hearingin this matter

should be basedexclusivelyon the record becausethat is the way the Board has alwaysdone

things. All authority cited4y Respondentspertain to permit appeals. While hearingson the

recordmaybe appropriatein permit appealsbecausepermiteesareaffordeddue processat the

IEPA level, hearingson the record are not appropriatein appealsof IEPA trade secret

determinations.~

Further, the casescitedby IEPA actuallysupport the propositionthat the Board allows

petitionersto introducenew evidenceat Board hearingsif petitionershad beendeniedthat

opportunityat theagencylevel. In CommunityLandfill theBoardexpresslyallowedapetitioner

to supplementthe recordwith informationthat wasnot part of the agency’srecordbecausethe

informationpertainedto anestoppelargumentthepetitionerdid not know it would haveto make

until after it receivedIEPA’s permit denial. CommunityLandfill v. IEPA, PCB 0 1-170; 2001

WL 1598272at 4 (Ill. Pol. ControlBd. 2001). Similarly, in EnvironmentalSiteDevelopers,Inc

v. EPA, an appealof a denial of a solid wastedisposal site developmentpermit, the Board

allowedpetitionersto introducenewevidenceat thehearing. EnvironmentalSite Developersv.

EnvironmentalProtectionAgency,PCB 80-15,1980WL 13571 *3 (June12,1980). During the

hearing,the agencytestifiedthatit deniedthepermit becauseof thewaterpollution potentialof

If, for example,IEPA tentativelydecidesto deny a ResourceConservationand RecoveryAce (RCRA) permit or
UndergroundInjection Controlpermit, IEPA mustissue a noticeof intent to denyaccompaniedby a detailedstatementofbasis.
35 ILL Adm Code705.141. The permitteesthenhavean opportunityto submit additional commentsanddataaswell asrequest
apublic hearingbeforethedenialis final. 35 IIlAdm Code705.181.
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certainsludges,althoughthis basiswasnot specifiedin thepermit denialletter. Id. The Board

allowedpetitionersto introduceadditional evidence,not includedin its application,providing

that the materialwas inert. In reversingthe IEPA’s decisionthe Board observed:“This case

could havebeenhandledmoreeasilyhad the Agencyfully compliedwith the requirementsof

Section39(a) of theAct in issuing a denial letterand had ESOrespondedwith a supplemental

application.” Id. Accordingly, in bothCommunityLandfill and EnvironmentalSiteDevelopers,

casescited by JEPA, the Board did not restrict the hearingto the agency’srecord; rather it

allowedpermitteesto supplementtherecordasfairnessrequires.

Even if the Board hasalways limited its review of tradesecretdeterminationsto the

record developedby IEPA, this is not determinativeof whetherMidwest Generation’sdue

processrights have been violated. As discussedin Midwest Generation’sMemorandum,

Appellate courts look to constitutionalprinciples, not the Board’s past practices.Petitioners

Memorandumat 3-6.
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For thereasonsset forth above,Midwest Generationrespectfullyrequeststhat theBoard

partiallyreverseits orderandfind that thehearingon thismatterwill bedenovo.

Dated:August27, 2004

Respectfullysubmitted,

MIDWEST GENERATIONEME, LLC

By ShZ?AZab?”~’~’~~

MaryA. Mullin

SCHIFFHARDIN LLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneysfor
Midwest GenerationEME, LLC

CH2\1138436.t
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