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RECEIVED
CLERK’S OFFICE

BEFORETHE POLLUTION CONTROLBOARD MAR 112005
OFTHE STATE OF ILLINOIS STATE OF ILLINOIS

• Pollution Control Board
ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

• S Complainant, )
v. ) AC 05-54

) (EPANo. 33-05-AC)
RAY LOGSDONESTATE,LOGSDON ) (AdministrativeCitation)
SANDAND GRAVEL, and )
M.K. O’HARA CONSTRUCTION,INC. )

Respondents. )

MOTION FORRECONSIDERATION

AND TO DISMISSPETITIONFORREVIEW

NOW COMESthe Complainant,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JamesM. Kropid, AssistantCounsel and Special Assistant

Attorney General,and,pursuantto 35 Ill. Adm. Code101.500and 101.520,andby motion filed

no later than35 daysfollowing the receiptof anorderenteredby the Illinois Pollution Control

Board(“Board”) onMarch 3, 2005,herebyrespectfullymovestheBoardto reconsiderthatorder

in thattheBoarderredin its decision. TheIllinois EPA receivedserviceoftheBoard’sorderon

March 8, 2005. Tn supportofthismotion,theIllinois EPA statesasfollows:

(1) Thepurposeof a motion for reconsiderationis to bring to thecourt’sor Board’s

attentionnewly-discoveredevidencewhich wasnot availableat thetime of thehearing,changes

in thelaw, or errorsin thecourt’s or Board’spreviousapplicationof the existing law. Vogue

Tyre & RubberCompanyv. Office of the StateFire Marshal,PCB 95-78 (January23, 2003),

citing to, CitizensAgainst’RegionalLandfill v. CountyBoardofWhitesideCounty,PCB93-156

(March 11, 1993),~4 Korogluyanv. ChicagoTitle & Trust Co., 213 Ill. App. 3d 622, 572

N.B.2d1154 (
1

St Dist. 1992).
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(2) The Illinois EPA arguesthat the Board’s order datedMarch 3, 2005 (“Order”)

wasincorrect in that theBoarderredin its applicationofexistinglaw regardingits acceptanceof

apetitionfor review.

(3) OnFebruary10, 2005,theIllinois EPAissuedan AdministrativeCitation(“AC”)

to Respondents,RayLogsdonEstate,LogsdonSandandGravel,andM.K. O’HaraConstruction,

Inc., basedonaninspectionconductedonDecember15, 2004.

(4) On February 10, 2005, service was made on Respondent,M.K. O’Hara

Construction,Inc., an Illinois corporation.

(5) Pursuantto 415 ILCS 5/31.1(d)and35111. Adm. Code108.204(b),apetitionfor

reviewwasrequiredto be filed in this matterby March 17, 2005.

(6) On February28, 2005, MadalynO’Harafiled a petition for reviewon behalfof

M.K. O’HaraConstruction,Inc. to contesttheAdministrativeCitation.

(7) Thepetitiondoesnot identify MadalynO’Haraasanattorneyandnothingin the

petitionindicatesthatMadalynO’Harais in fact an attorney.

(8) In a March 3, 2005, order the Board acceptedthe petition astimely filed. The

Board also notedthat M.K. O’Hara Constructioti,Inc. couldnotbe representedby Ms. O’Hara

unlesssheis attorneyanddirectedthecorporationto retainan attorneyprior to filing anamended

petition for reviewin this matter.TheBoard extendedthe time in which this amendedpetition

couldbe filedby 30 daysfromthedateofthe Order.

(9) Section101.300(b)ofthe Board’srules (35 Ill. Adm. Code 101.300(b))provides

that documentswill be consideredfiled when they are filed in conformancewith the

requirementsfoundin Section101.302oftheproceduralrulesandanyotherfiling requirements

specificallysetout in otherpartsoftheproceduralrules.
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(10) Section 10l.400(a)(2) of the Board’s procedural rules (35 Ill. Adm. Code

l0i.400(a)(2))providesthat anypersonotherthanindividuals mustappearthroughan attorney

at law licensedandregisteredto practicelaw in Illinois.1

(11) TheMarch 3, 2005, order specificallynotedthe Board’sproceduralrequirement

that anyoneotherthanan individual mustappearthroughanattorneylicensedandregisteredto

practicelaw. Nevertheless,even thoughthe petition for review was not filed by a licensed

attorney,theBoardacceptedthepetitionofM.K. O’HaraConstruction,Inc. astimely filed.

(12) TheBoard erredin acceptingtheFebruary28, 2005,petitionforreviewastimely

filed becausethepetitionwasnot filed in conformancewith its proceduralrules, specificallythe

rule set forth in Section101.400(a)(2).

(13) Thispetitionfor reviewwasalsonot filed in compliancewith Section108.204(a)

of the Board’s proceduralrules (35 Ill. Adm. Code 108.204(a)),which statesthat the AC

Recipientmayfile apetitionto contesttheAC. In thismatter,M.K. O’HaraConstruction,Inc. is

theAC Recipient,notMadalynO’Hara.

(14) Furthermoreand/orin the alternative,the failure to havea licensedattorneyfile

thepetitionfor reviewrendersthefiling itself anullity.

(15) It is well-settledlaw in Illinois that a pleadingsignedby a personwho is not

licensedto practicelaw in the Stateis a nullity evenif a duly licensedattorneysubsequetitly

appearsin court. Blue v. Peopleof the StateofIllinois, 223 Ill. App. 3d 594, 596, 585 N.E.2d

625, 626 (2~Dist. 1992) (Citing, Fruin v. NorthwesternMedicalFacultyFoundation,Inc., 194

Ill. App. 3d 1061, 1063, 551 N.E.2d 1010, 1012 (1st Dist. 1990)). The effect of a person’s

‘This requirement,also imposedpursuantto Section 1 of the CorporationPracticeof Law ProhibitionAct (705
ILCS 220/1)andSection1 of theAttorneyAct (705 ILCS 205/1.), wasadoptedby the Boardin recognitionthatits
previouspracticeallowing non-attorneysto representacorporationwas notconsistentwith theAttorneyAct andthe
CorporationPracticeof Law ProhibitionAct.
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unauthorizedpracticeonbehalfofanotheris to,dismissthecauseortotreattheparticularaction

takenby that personasa nullity. Id.; Seealso,Pratt-Holdampfv. Trinity Medical Center,338

Ill. App. 3d 1079, 1083, 789 N.IE.2d 882, 886 (3rd Dist. 2003). The prohibition againstthe

unauthorizedpracticeof law doesnot differentiatebetweenpretrialand trial practice. Marken

RealEstate& ManagementCorp. v. Adams,56 Ill. App. 3d 426, 430, 371 N.E. 2d 1192, 1195

(
1

St Dist. 1977).

(16) Under Illinois law, a corporationcan file a complaintonly througha licensed

attorney, and any action filed without an attorney is null and void ab initio. Berg v. Mid-

America Industrial, Inc., 293 Ill. App. 3d 731, 732, 688 N.E.2d 699, 700 (1st Dist. 1997).

Corporationsmaynot appearin court througha layperson,only by a licensedattorney. Any

proceedingswhich ensueiii a caseinvolving a laypersonrepresentingacorporationarenull and

void. Thepurposeof therule is to protectthe litigants againstthemistakesofthoseignorantof

the law andtheschemesoftheunscrupulous,andto protectthecourt itself in theadministration

of its proceedingsfrom thoselacking requisitelegal skills. ~ 293 Ill. App. 3d at 737, 688

N.E.2dat 704; Janiczekv. DoverManagementCo., 134ill. App.3d 543, 546, 481 N.E.2d25, 26

(
1

st Dist. 1985).

(17) This general,rule hasbeen found to extend beyond actions in circuit court;

included in the type of actions within the scope of the general rule are administrative

proceedings.OakGroveJubileeCenter,Inc. v. City of.Genoa,347 Ill. App. 3d 973, 985, 808

N.E.2d576, 588 (
2

nd Dist. 2004)(Citing to, Janiczek,134 Ill. App. 3d at 545,481 N.E.2dat26)).

(18) Accordingly,therelevantandapplicablecaselaw requiresthattheBoardtreatthe

presentpetitionfor reviewasanullity. . . .
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WHEREFORE,thefailure oftheRespondent,M.K. O’HaraConstruction,Inc., to havea

licensedattorneyfile the petition for review rendersthe filing null and void and becausethe

petition ‘for review could not be acceptedas filed as it did not conformwith the Board’s

requirements,the Illinois EPA respectfullyrequeststhat the Board reconsiderits decisionset

forth its Order,dismissthe petition for review filed on February28, 2005, andreestablishthat

the time to contestthe AC mustbe within 35 daysof the dateof service,which is March 17,

2005.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Cpiplainant

J~nesM. Kropid
~ssistantCounsel
~pecialAssistantAttorneyGôneral
~ivision ofLegalCounsel
1021NorthGrandAvenue,East
P.O.Box 19276 .

Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD) 0

Dated: March9, 2005 ,
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PROOF OF SERVICE

I herebycertify thatI didon the9th dayof March2005,sendbyU.S:Mail withpostagethereon

fully prepaid,by depositingin a United StatesPostOffice Box a true and correctcopy of ‘the

following instrument(s)entitledMOTION FORRECONSIDERATION

To: RayLogsdonEstate
do JohnLogsdon
617W. Main Street
Beardstown,Illinois 62618

MX. O’HaraConstruction,Inc.
doMadalynO’Hara, President
U.S. Highway67 South
R.R. #2, Box 104
Beardstown,Illinois 62618

LogsdonSandand Gravel
300W. Main Street
~P.O.Box 319

Beardstown, Illinois 62618

CraigMyers,RegisteredAgent
M.K. O’HaraConstruction,Inc.
900 B.

15
th Street,P.O.Box 139

Beardstown,Illinois 62618

andtheoriginal andnine (9) true andcorrectcopies.ofthesameforegoinginstrumentsonthe same

datebyU.S. Mail with postagethereonfully prepaid

To: DorothyGunn,Clerk
PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

Illinois EnvironmentalProtectionAgency
1021 ‘North GrandAvenueEast
P.O.Box19276
Springfield, Illinois 62794-9276
(217) 782-5544

iI)~~ 0
Jai~sM. Kropid - ‘

Sp cial AssistantAttorneyGeneral

THIS FILING SUBMITTED ON RECYCLED PAPER




