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RECEIVED
CLERKS OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD OCT 18 2904

PEOPLEOF THE STATE OF ILLINOIS,

Complainant,

v. No. PCBNo. 00-104
(Enforcement)

THE HIGHLANDS, LLC, an Illinois
limited liability corporation,andMURPHY
FARMS, INC., (a divisionof MURPHY-
BROWN,LLC, aDelawarelimited
liability corporation,andSMITHFIELD
FOODS,INC., aVirginia corporation),

Respondents.

RESPONDENTMURPHY FARMS,INC.’S MOTION
TO DISMISS SECOND AMENDED COMPLAINT

RespondentMurphy Farms,Inc. (“Murphy”) herebymovestheBoardto dismissCountsI

andII of Complainant’sSecondAmendedComplaint(the“Complaint”), to theextentthatthose

countsrelateto Murphy,pursuantto 35 Ill. Adm. CodeSection100.500(a)and735 ILCS

2/619(a)(9). In supportof its motion, Murphystatesasfollows:

1. TheComplaintallegesthatRespondentsHighlands,LLC (“Highlands”)and

Murphy causedairpollution andwaterpollution in violationofstatelaw.

2. CountI oftheComplaintallegesthatHighlandsandMurphycausedairpollution

by “causingor allowing strong,persistentandoffensivehogodorsto emanatefrom thefacility

thatunreasonablyinterferewith theuseandenjoymentof theneighbors’property,”andby

“failing to practiceadequateodorcontrolmethodsandtechnology.” Complaint,CountI, paras.

8 5-86. CountI furtherallegesthat theseactionsviolatedSection9(a)oftheIllinois

EnvironmentalProtectionAct (the“Act”) and35 Ill. Adm. CodeSection501.402(c)(3).

3. CountII allegesthatHighlandsandMurphycausedwaterpollution in violationof

statelaw on oraboutJune18, 2002whenHighlands’ landapplicationofhog wasteresultedin

(THIS FILING IS MADE ON RECYCLED PAPER)



surfacerunoffthatenteredan unnamedtributaryofFrenchCreekin thevicinity ofHighlands’

farm. Complaint,CountII, paras.28-32. CountII furtherallegesthatthis landapplication

violatedSections12(a),(d), and(f) oftheAct, and35 Iii. Adm. CodeSections302.203,

302.212(a)and(b), 501.405(a), and580.105.

4. TheclaimsagainstMurphyarefatally flawedandshouldbedismissedpursuantto

35 Ill. Adm. CodeSection101.500(a)and735 ILCS 512-619(a)(9) because(1) Murphydid not

own thefarm from which theallegedcontaminationemanated,(2) Murphyhadno ability to

controltheoperationsatthat farm, and(3) Murphydid not exercisesufficient controloverthe

operationofthefarmto causeor allowpollution atthesite.

5. Murphyhasfiled contemporaneouslyherewithits MemorandumofLaw in

Supportof its Motion to DismissSecondAmendedComplaintandtheaccompanyingAffidavit

of DouglasC. Lenhart.

WHEREFORE,forthe foregoingreasonsandfor thereasonsset forth in its supporting

memorandum,RespondentMurphy Farms,Inc. respectfullyrequeststhattheBoardenteran

orderdismissingwithprejudiceCountsI andII oftheSecondAmendedComplaintto theextent

thatthosecountsrelateto Murphy.

Dated:October18, 2004 MURPHY FARMS, INC.

By: ___________________

OneofIts Attorney~~

CharlesM. Gering
McDermottWill & EmeryLLP
227 WestMonroeStreet
Chicago,Illinois 60606-5096
3 12.372.2000
Facsimile: 312.984.7700
CH1994375342-1.047331.0013
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD OCT 182004

PEOPLEOF THE STATEOF ILLINOIS, STATE OF ILLINOIS
P~II~tionControl Board

Complainant,

v. No. PCBNo. 00-104
(Enforcement)

THE HIGHLANDS, LLC, an Illinois
limited liability corporation,andMURPHY
FARMS, INC., (adivision ofMURPHY-
BROWN, LLC, aDelawarelimited
liability corporation,and SMITHFIELD
FOODS,[NC., aVirginia corporation),

Respondents.

RESPONDENT MURPHY FARMS, INC.’S
MEMORANDUM OF LAW IN SUPPORT OF ITS

MOTION TO DISMISS SECOND AMENDED COMPLAINT

I. INTRODUCTION

In theirSecondAmendedComplaint(the “Complaint”), thePeopleofthe Stateof Illinois

(the“State”) allegethat RespondentMurphyFarms,Inc. (“Murphy”) causedair andwater

pollution in violation ofregulationsadoptedby theIllinois Pollution ControlBoard. TheState’s

claimsagainstMurphyarefatally flawedandshouldbe dismissedwith prejudicepursuantto 35

Ill. Adm. CodeSection101.500(a)and735 ILCS 5/2-619(a)(9)because(1) Murphy did notown

thefarm from whichthe allegedcontaminationemanated,(2) Murphyhadno ability to control

theoperationsat that farm, and(3) Murphydid not exercisesufficientcontrolover theoperation

ofthefarmto causeor allowpollutionatthe site.

II. BACKGROUND

In 1996,MurphyandHighlandsenteredinto an agreementunderwhichHighlandsagreed

to raisepigs at its farmnearWilliamsfield, in ruralKnox County,andMurphy agreedto pay

Highlandsaspecifiedamountfor eachpig raisedat Highlands’ farm. Affidavit ofDougLenhart,
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Exhibit 1 hereto,para.4. Murphyownedthepigs, buthadno ownershipinterestin Highlands’

farm. Id., para.5. Thefarmwasoperatedentirelyby Highlands,whichdeterminedwherethe

farmwould be sited,ownedandmaintainedtheland,buildings,andotherstructureson thefarm,

employedworkersto run thefarm,andhadunfetteredcontrolofthe operationofthefarm. Id.,

paras.5-7. Highlandsfurtheragreedto disposeof all animalwasteaccordingto federal,state

andcountyregulations. Id.,para. 8.

Highlandsraisedpigs for Murphypursuantto their agreementfrom December1997until

December2002,whenthepartiesdecidedto terminatetheirrelationship. Id., para.3. Highlands

continuesto raisepigs on its farm, althoughMurphyhashadno involvementwith thefarm since

December2002. Id.

During theperiodoftheirrelationship,Murphysuppliedfeed,medication,andveterinary

servicesfor thepigs thatHighlandsraisedon its farm. Id.,para.5. However,noMurphy

personnelwereemployedatHighlands’farm. Id., para.6. Highlandsemployedmanagement

personnelandworkersto operatethefarm, andHighlands’ managementdeterminedhowthe

farm wouldbe operated.Id., paras.6-7.

Basedon its experienceat otherfarms,Murphymaderecommendationsconcerning

husbandryand developmentalissueswith regardto animalcare,but Highlandsdetermined

whetherit would follow Murphy’s recommendations.Id., para.7. Indeed,Highlandssometimes

deviatedfrom Murphy’s recommendations.Id. Highlandscontrolledall aspectsof theoperation

of its farm,andMurphyhadno ability to causeHighlandsto make,orto refrainfrom making,

any particulardecisionwith respectto any issueconcerningHighlands’ farm. Id. Similarly, to

theextentthatHighlands’wastemanagementprograminvolved landapplicationof waste,
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Highlandscontrolledthe landapplicationprocess,andMurphywasnot involved in anywaywith

landapplicationofwastematerialfrom Highlands’ farm. Id., para.8.

CountsI andII ofthe Complaintare directedto HighlandsandMurphy. CountIII is

directedonly to Highlands.

CountI allegesthatHighlandsandMurphycausedairpollution in violationofstatelaw

by “causingor allowing strong,persistentandoffensivehogodorsto emanatefrom thefacility

thatunreasonablyinterferewith theuseand enjoymentof theneighbors’property”(Complaint,

CountI, para.85), andby “failing to practiceadequateodorcontrolmethodsandtechnology”

(Complaint,CountI, para.86). CountI allegesthattheseactionsviolatedSection9(a)ofthe

Illinois EnvironmentalProtectionAct (the “Act”) and35 Ill. Adm. CodeSection501 .402(c)(3).

CountII allegesthatHighlandsandMurphycausedwaterpollution in violation ofstate

law onor aboutJune18, 2002whenHighlands’ landapplicationofhogwasteresultedin surface

runoffthat enteredanunnamedtributaryofFrenchCreekin thevicinity ofHighlands’ farm.

Complaint,CountII, paras.28-32. TheStateallegesthat this landapplicationviolatedSections

12(a),(d), and(f) oftheAct, and35 Iii. Adm. CodeSections302.203,302.212(a)and(b),

501.405(a),and580.105.

III. ARGUMENT

TheComplaintmakesonly afew vagueandconclusoryallegationsconcerningconduct

on Murphy’s partwhich allegedlysupportstheState’sclaimsagainstMurphy. TheComplaint

providesno specificbasesfor thoseallegations;instead,it simplysetsforth conclusions

concerningMurphy’s allegedconduct,andpurportsto relyon thoseconclusionsin supportof the

claims againstMurphyin CountsI andII. Whenthedetailsof Murphy’s interactionwith

Highlandsandits farm areexamined,it is clearthatCountsI andII areinsupportableasthey
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relateto Murphy,andthattheyshouldbedismissedwith prejudicepursuantto 35 Ill. Adm. Code

Section101.500(a)andSection2-619(a)(9)oftheCodeofCivil Procedure.

A. LegalStandardfor Dismissal

Section101.500(a)ofTitle 35 of theIllinois AdministrativeCodestatesthat“[t]he Board

mayentertainanymotionthepartieswish to file thatis permissibleundertheAct orother

applicablelaw, theserules,ortheIllinois Codeof Civil Procedure.”35 Iii. Adm. Code

101.500(a). Section2-619(a)(9)of theCodeofCivil Procedureprovidesthat acourtmay

dismissaclaimagainstoneormoredefendantswhenthatclaim is barredby affirmative matter

avoidingthe legal effectofor defeatingtheclaim. ThepurposeofaSection2-619motion is to

provideameansto disposeofissuesoflaw oreasilyprovedissuesoffactprior to trial. Krilich

v. Am. Nat?Bank& Trust Co., 334 Ill. App. 3d 563, 570,778 N.E.2d1153, 1160(2ndDist.

2002)(citationomitted). “[A] section2-619motion is properlyallowed.. . whenit raises

affirmative matterwhichnegatestheplaintiff’s causeofactioncompletelyorwhenit refutes

crucialconclusionsof law orconclusionsofmaterialfact thatareunsupportedby allegationsof

specific facts.” AmericanHealthcareProviders,Inc. v. CookCounty,265 Ill. App. 3d 919, 922,

638N.B.2d772, 775 (1stDist. 1994).

In evaluatingamotionto dismisspursuantto Section2-619, thecourtmayconsider

pleadingsaswell asaffirmativematternot containedin thepleadings,includingaffidavits.

Zedella v. Gibson,165 Ill. 2d 181, 185, 650 N.E.2d1000,1002(1995). “If factssetforth in an

affidavit supportingamotionto dismissarenotcontradictedby a counteraffidavit,theywill be

takenastruenotwithstandingcontraryunsupportedallegationsin thecomplaint.” Krilich, 334

Ill. App. 3d at 572,778 N.E.2dat 1162(citationomitted).
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B. Count I Must be DismissedBecauseMurphy Neither Owned Nor Controlled

Operations at Highlands’ Farm, and Could Not Have CausedAir Pollution

CountI allegesthat HighlandsandMurphyviolatedSection9(a)oftheAct and35 Ill.

Adm. CodeSection501.402(c)(3). Section9(a)oftheAct statesthat“[nb personshall causeor

threatenor allow thedischargeor emissionofany contaminantinto theenvironment.. . soasto

causeor tendto causeair pollution.. . .“ 415 ILCS 5/9(a). TheStateallegesthatMurphy

violatedthissectionby “causingorallowing strong,persistentand offensivehog odorsto

emanatefrom thefacility thatunreasonablyinterferewith theuseandenjoymentof the

neighbors’property.” Complaint,CountI, para.85. Section501.402(c)(3)statesthat

“[a]dequateodorcontrol methodsandtechnologyshallbe practicedby operatorsof newand

existing livestockmanagementfacilities andlivestockwastehandlingfacilities so asnot to cause

air pollution.” 35 Ill. Adm. Code501.402(c)(3). TheStateallegesthatMurphyviolatedthis

section“[b]y failing to practiceadequateodorcontrolmethodsandtechnology... thereby

causingair pollution.” Complaint,CountI, para.86.

To stateaclaim undereachofthesesections,theStatemustallegespecificconductby

Murphywhich supportstheallegedviolations. Whenthevagueandconclusoryassertionsin the

ComplaintconcerningMurphy’s allegedconductareexaminedin light ofthefacts setforth in

theAffidavit ofDougLenhartfiled contemporaneouslywith Murphy’s motionto dismiss,it is

clearthattheState’sComplaintfalls far shortof this requirement,andthatCountI mustbe

dismissed. Indeed,virtually theonly accurateallegationin theComplaintconcerningMurphy’s

conductis thatit ownedthepigs raisedat Highlands’ farm; this is not enoughto supportthe

State’sclaimsagainstMurphy in CountI.

-5-

(THIS FILING IS MADE ON RECYCLED PAPER)



To prevail on a claimunderSection9(a)oftheAct, Illinois law requiresthat theState

demonstratethat an allegedpolluter eitherhadthecapabilityofcontrollingthepollutionor “was

at leastin controlof thepremiseson whichthepollutionoccurred.” Phillips Petroleum

Companyv. Pollution ControlBoard, 72 Iii. App. 3d 217, 220-21,390 N.E.2d620, 623 (2nd

Dist. 1979). In Phillzps,theIllinois AppellateCourt reversedaBoarddecisionanddismisseda

claim underSection9(a) of theAct. Thatcaseinvolved arailroadtankcar thatwaspuncturedas

theresultofaderailment;thepuncturedtankcarreleasedanhydrousammoniainto theair

causingpropertydamageandphysicalinjuries to individualsexposedto thegas. Thetankcar

andtheanhydrousammoniacontainedin thecarwereownedby PhillipsPetroleumCompany

(“Phillips”), but thetankcarwaspartofa trainoperatedby anotherentity. Thecourtheldthat

despitePhillips’ ownershipofthetankcarandits dangerouscontents,Phillipswasnot liable for

theair pollutionthatoccurredwhenthetrain derailedbecausetheoperatoroftherailroadwasin

controlofthecaruntil thederailment.Id.

Similarprinciplesapply in thecontextofnuisanceclaims,whichareanalogousto the

State’sclaimagainstMurphy underSection9(a)oftheAct in thatnuisanceclaimsalsorequirea

showingof“substantialinvasionofanother’sinterestin theuseandenjoymentof his or her

land.” In re ChicagoFloodLitigation, 176 Ill. 2d 179, 204, 680N.E.2d265,277 (1997). As

with claims underSection9(a)oftheAct, anuisanceclaim is predicatedonconductandcontrol.

Thedefendant’swrongful conductis an essentialelement:“the standardfor determiningif

particularconductconstitutesanuisanceis theconduct’seffectonareasonableperson.”Id.

(citationomitted;emphasisadded). “{W]here it is notshownthat apersoncreatedorcontinueda

nuisanceor thatheowned,maintained,orcontrolledthepremiseson which it exists,suchperson
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hasno responsibilitytherefor.” Brunsfeldv. MineolaHotelandRestaurant,Inc., 119 Ill. App.

3d 337, 345, 456N.E.2d361, 367(1stDist. 1983)(citationsomitted).

It is well-settledthat themereintroductionof livestockinto an area—evenlargenumbers

ofanimals—withoutmore,doesnotestablishtherequisiteconductto supportanuisanceclaim.

Instead,theplaintiff mustestablishthat theoperationormaintenanceofthefacility atwhichthe

animalsarelocatedis deficient,andthat thedefendant’sdeficientoperationor maintenanceof

thefacility resultedin thecreationofthenuisance.Thecourt in VillageofGoodfieldv. Jamison,

188 Ill. App. 3d 851, 544 N.E.2d1229(4thDist. 1989),analyzedpreciselythat issue. In that

case,thecourtheldthata hogtransferstation,which is an intermediatefacility to whichfarmers

bring theirhogsfor later transportto marketby thetransferstationoperator,did not necessarily

constitutea nuisance.Thecourtaffirmedthedenialof theplaintiffs requestfor injunctiverelief,

reasoningthatthe issueofwhethernuisanceconditionsexistedon thepremisesdependedon how

thewastewashandledandonotheroperationalfactors. Seeid., 188 Ill. App. 3d at 860-61, 544

N.E.2dat 1234-35. Thecourtheldthatthemerepresenceofhundredsandhundredsofhogsper

daywasinsufficientto supporttheplaintiffs nuisanceclaim. Seeid.

TheuncontrovertedfactsconcerningMurphy’s involvementwith Highlands’ farmclearly

establishthatthe State’sclaimsagainstMurphyin CountI of theComplaintare insupportable.

AlthoughMurphyownedthepigsthat Highlandsraised,Murphyhadno ownershipinterestin

Highlands’farm. Affidavit of DougLenhart,Exhibit 1 hereto,para.5. Highlandsoperatedthe

farmwith its ownmanagementpersonnelandemployees.Id., para.6. Murphyhadno ability to

controlanyaspectoftheoperationofthefarm, anddid not controlthefarm’s operationin any

way. Id., para.7. Highlandsdeterminedwherethefarm would be sited,andownedand
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maintainedthe land,buildings,andwastetreatmentsystem.Id., paras.5, 7. Highlandsselected

thewastetreatmentsystemsthatwereusedatits farm. Id., para.9.

In light ofthesefacts,Murphy’s conduct,which mustbe thefocusof theBoard’sanalysis

ofthesufficiencyofthe State’sComplaint,clearly doesnotsupporttheclaim againstMurphy set

forth in CountI oftheComplaint. Murphy did not own, hadno ability to control,anddid not

controltheoperationofHighlands’ farm. Thus,Murphy couldnothavecausedair pollution in

violationofSection9(a)oftheAct. Similarly, Murphy couldnotbe liable for anyfailure to

practiceadequateodorcontrolmethodsandtechnologyunder35 Ill. Adm. CodeSection

501.402(c)(3).

Forthesereasons,CountI oftheComplaintis insupportable,andmustbe dismissedwith

prejudice.

C. Count II Should be DismissedBecauseMurphy Did Not Participate in Land
Application of Livestock Waste

CountII ofthe Complaintallegesthat HighlandsandMurphy causedwaterpollution

whensurfacerunofffrom landapplicationof wastefrom Highlands’ farmenteredan unnamed

tributaryofFrenchCreekin thevicinity ofHighlands’ farm. TheComplainterroneouslyalleges

that“HighlandsandMurphywerelandapplyingwastefrom the facility via atravelinggun

irrigationunit on June18, 2002.” Complaint,CountII, para.22 (emphasisadded).This

erroneousassertionis thebasisoffive allegedviolationsofstateenvironmentallaws. In truth,

Murphyneverplayedany role in connectionwith landapplicationof wastefrom Highlands’

farm; Highlandswasin completecontrolofthatprocess.Consequently,CountII shouldbe

dismissed.
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To establishawaterpollution violation, theStatemustshowthat theallegedviolatorwas

capableofexercisingcontroloverthesourceofthepollutionat issue. SeePerkinsonv. Pollution

ControlBoard, 187Iii. App. 3d 689,694-95,543 N.E.2d901, 904 (3rdDist. 1989)(notingthat a

personwouldnot be responsiblefor pollution wheretheperson“lacked thecapabilityto control

thesource,asin Phillips Petroleum. . . .“). “The analysisappliedby courtsin Illinois for

determiningwhetheranallegedpolluterhasviolatedtheAct is whethertheallegedpolluter

exercisedsufficientcontrolover thesourceofthepollution.” People v. A.J.Davinroy

Contractors,249 Ill. App. 3d 788, 793,618 N.E.2d1282, 1286(5thDist. 1993)(citation

omitted).

CountII oftheState’sComplaintdoesnotmeettheserequirements.Murphy hadno

ownershipinterestin Highlands’ farm, anddid notparticipatein any wayin theoperationofthe

farm. Exhibit 1, paras.5-7. Murphy did not controlthehandlingofwastematerialgeneratedat

Highlands’ farm. Id.,para.8. At no time,includingbutnot limited to theallegedincidenton

June18, 2002which formsthebasisofCount II oftheComplaint,did Murphyengagein or

participatein anywayin thelandapplicationofsuchwastematerial. Id.,para.8.

BecauseMurphywasneithertheownernortheoperatorofHighlands’ farm,andbecause

it hadno role in thelandapplicationofwastematerialthatis thesubjectofCountII, Murphyhad

no responsibilityto reporttheallegedreleasepursuantto 35 Ill. Adm. CodeSection508.105(a).

Similarly, Murphy’s completelackofcontroloverthesourceoftheallegedpollutionfatally

underminestheState’sallegationsthatMurphyviolated Sections12(a),(d), and(f) oftheAct.

Thus, theclaimsset forth in CountII areinsupportableandmustbedismissedwith prejudice.
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IV. CONCLUSION

Thevagueandconclusoryallegationsof theState’sComplaintareinsufficientto support

its claimsagainstMurphy in CountsI andII. Whenthoseclaimsareexaminedin light of the

factssetforth in theAffidavit ofDouglasC. Lenhart,it is clearthat thoseclaims cannotstand.

Forthesereasons,Murphyrespectfullyrequeststhat theBoarddismissCountsI andII with

prejudiceto theextentthat thosecountsrelateto Murphy.

Dated:October18, 2004 MURPHY FARMS, iNC.

By: ________________

OneofIts Attorneys

CharlesM. Gering
McDermottWill & EmeryLLP
227 WestMonroeStreet
Chicago,Illinois 60606-5096
312.372.2000
Facsimile: 312.984.7700

C111994373887.2.047331.0013
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS,

Complainant,

v. No. PCBNo. 00-104
(Enforcement)

THE HIGHLANDS, LLC, an Illinois
limited liability corporation,andMURPHY
FARMS, INC., (adivision ofMURPHY-
BROWN, LLC, aDelawarelimited
liability corporation,andSMITHFIELD
FOODS,INC., aVirginia corporation),

Respondents.

AFFIDAVIT OF DOUGLAS C. LENHART

DouglasC. Lenhart,underpenaltiesasprovidedby law pursuantto Section1-109ofthe

Codeof Civil Procedure,statesasfollows:

1. I havefirsthandknowledgeof themattersstatedherein,andcouldandwould

testify competentlytheretoif calledasawitness.

2. I amcurrentlya TerritoryManagerfor Murphy-Brown,LLC. I haveheldthat

positionsince2000.

3. During theperiodfrom 1996 through2000,I wasemployedasIllinois Operations

Managerfor Murphy Farms,Inc. (“Murphy”). As Illinois OperationsManagerfor Murphy

through2000,andcontinuingthereafterin my capacityasTerritory Managerfor Murphy-Brown,

LLC, I wastheliaisonbetweenMurphyand certainfarmersin Illinois who raisedpigs ownedby

Murphy. ThesefarmersincludedDougandJim Baird,whoweretheprincipalsofHighlands,

L.L.C. (“Highlands”),acompanythatoperatesafarm locatednearWilliamsfield in rural Knox

County, Illinois. Highlandsraisedpigs ownedby Murphy from December1997through
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December2002. By mutualagreement,Murphy andHighlandsterminatedtheirrelationshipin

December2002,andall pigsownedby Murphywereremovedfrom Highlands’ farm atthat

time.

4. UndertheagreementbetweenMurphyandHighlandsinto whichtheparties

enteredin 1996,Highlandsagreedto raisepigsownedby Murphy atHighlands’ farm, and

Murphy agreedto payHighlandsaspecifiedamountfor eachpig thatHighlandsraisedat

Highlands’ farmpursuantto that agreement.

5. Highlandsand/orits principalsownedHighlands’ farm, including the land,

buildings,structures,fixtures,andequipment.Murphyownedthepigsthat Highlandsraisedon

its farmpursuantto its agreementwith Murphy,andMurphysuppliedfeed,medication,and

veterinaryservicesfor thosepigs. However,Murphyhadno ownershipinterestin Highlands’

farm at anytime, norin anybuildings,structures,fixtures,or equipmentlocatedon Highlands’

farm.

6. Highlandsoperatedits farmwith its ownmanagementpersonnelandemployees.

No Murphy Farmspersonnelwere employedatHighlands’ farmat any time.

7. Highlands’ farm, including its wastetreatmentsystem,wasoperatedentirelyby

Highlandsandits employees.Highlands’managementpersonneldeterminedwherethefarm

would besitedandhow it wouldbe operated. Murphymaderecommendationsconcerning

husbandryanddevelopmentalissueswith respectto animalcare,but Highlandsdetermined

whetherit would follow thoserecommendations.Highlandssometimesdeviatedfrom Murphy’s

recommendations,andMurphyhadno ability to causeHighlandsto comply with its

recommendations.Highlandscontrolledall aspectsoftheoperationofits farm, andMurphyhad
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no ability to causeHighlandsto make,or to refrain from making,any particulardecisionwith

respectto any issueconcerningHighlands’ farm.

8. Underits agreementwith Murphy,Highlandsagreedto disposeof all animal

wasteaccordingto federal,stateandcountyrequirements.Murphy hadno ability to control,and

did not control,thehandlingofwastematerialgeneratedat Highlands’ farm. To theextentthat

its wastemanagementprograminvolved landapplicationof waste,Highlandscompletely

controlledthelandapplicationprocess.Murphywasnot involvedin any waywith land

applicationofwastematerialfrom Highlands’ farm, includingbut not limited to thoseactivities

on June18, 2002,which form thebasisofCountII oftheComplaintin this matter.

9. Highlandsusedtwo wastetreatmentsystemsat its farmduring theperiodoftime

whenit wasraisingpigs fOr Murphy,aBion Technologies,Inc. systemand aBioSun system.

Highlandsselectedthesewastetreatmentsystemsfor useatits farm. Murphy did not havethe

ability to, anddid not, causeHighlandsto useany particularwastetreatmentsystemor

technology.

Underpenaltiesasprovidedby law pursuantto Section1-109of
theCodeof Civil Procedure,theundersignedcertifiesthatthe.
statementssetforth in this instrumentaretrueandcorrect,except
asto mattersstatedto be on informationandbeliefandasto such
matterstheundersignedcertifiesasaforesaidthat heverily
believesthesameto be true.

Dated:October14,2004 ____________________________
Dc~jlasC.Lenhart
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD OCT 182004

PEOPLEOF THE STATEOF ILLINOIS, STATEOF ILLINOISPojIutjo~Controj Board

Complainant,

v. No. PCBNo. 00-104
(Enforcement)

THE HIGHLANDS, LLC, anIllinois
limited liability corporation,andMURPHY
FARMS, iNC., (adivision ofMURPHY-
BROWN, LLC, aDelawarelimited
liability corporation,andSMITHFIELD
FOODS,iNC., aVirginia corporation),

Respondents.

AFFIDAVIT OF DOUGLAS C. LENHART

DouglasC. Lenhart,underpenaltiesasprovidedby law pursuantto Section1-109ofthe

CodeofCivil Procedure,statesasfollows:

1. I havefirsthandknowledgeofthemattersstatedherein,andcouldandwould

testify competentlytheretoif calledasawitness.

2. I amcurrentlyaTerritoryManagerfor Murphy-Brown,LLC. I haveheldthat

positionsince2000.

3. Duringtheperiodfrom 1996 through2000,I wasemployedasIllinois Operations

Managerfor Murphy Farms,Inc. (“Murphy”). As Illinois OperationsManagerfor Murphy

through2000, andcontinuingthereafterin my capacityasTerritoryManagerfor Murphy-Brown,

LLC, I wastheliaison betweenMurphyandcertainfarmersin Illinois whoraisedpigs ownedby

Murphy. ThesefarmersincludedDougandJimBaird, whoweretheprincipalsofHighlands,

L.L.C. (“Highlands”),acompanythatoperatesafarm locatednearWilliamsfleld in ruralKnox

County,Illinois. Highlandsraisedpigsownedby Murphyfrom December1997through
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December2002. By mutualagreement,Murphy andHighlandsterminatedtheirrelationshipin

December2002,andall pigs ownedby Murphy wereremovedfrom Highlands’ farmatthat

time.

4. UndertheagreementbetweenMurphy andHighlandsinto which theparties

enteredin 1996,Highlandsagreedto raisepigs ownedby MurphyatHighlands’ farm, and

Murphy agreedto payHighlandsaspecifiedamountfor eachpig thatHighlandsraisedat

Highlands’ farmpursuantto that agreement.

5. Highlandsand/orits principalsownedHighlands’ farm, includingthe land,

buildings,structures,fixtures,andequipment. Murphyownedthepigs thatHighlandsraisedon

its farmpursuantto its agreementwith Murphy,andMurphy suppliedfeed,medication,and

veterinaryservicesfor thosepigs. However,Murphyhadno ownershipinterestin Highlands’

farm at anytime, norin anybuildings,structures,fixtures,or equipmentlocatedon Highlands’

farm.

6. Highlandsoperatedits farmwith its own managementpersonnelandemployees.

No Murphy FarmspersonnelwereemployedatHighlands’ farmat any time.

7. Highlands’farm, includingits wastetreatmentsystem,wasoperatedentirelyby

Highlandsandits employees.Highlands’managementpersonneldeterminedwherethefarm

wouldbesitedandhow it wouldbe operated.Murphymaderecommendationsconcerning

husbandryanddevelopmentalissueswith respectto animalcare,butHighlandsdetermined

whetherit would follow thoserecommendations.Highlandssometimesdeviatedfrom Murphy’s

recommendations,andMurphyhadno ability to causeHighlandsto complywith its

recommendations.Highlandscontrolledall aspectsoftheoperationofits farm, andMurphy had
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no ability to causeHighlandsto make,or to refrainfrom making,any particulardecisionwith

respectto any issueconcerningHighlands’ farm.

8. Under its agreementwith Murphy,Highlandsagreedto disposeofall animal

wasteaccordingto federal,stateandcountyrequirements.Murphyhadno ability to control, and

did not control,thehandlingof wastematerialgeneratedatHighlands’ farm. To theextentthat

its wastemanagementprograminvolved landapplicationofwaste,Highlandscompletely

controlledthelandapplicationprocess.Murphy wasnot involvedin anyway with land

applicationofwastematerialfrom Highlands’ farm, includingbut not limited to thoseactivities

on June18, 2002,which form thebasisofCountII of theComplaintin this matter.

9. Highlandsusedtwo wastetreatmentsystemsatits farmduring theperiodoftime

whenit wasraisingpigs fOr Murphy,aBion Technologies,Inc. systemandaBioSunsystem.

Highlandsselectedthesewastetreatmentsystemsfor useat its farm. Murphy did nothavethe

ability to, anddid not, causeHighlandsto useany particularwastetreatmentsystemor

technology.

Underpenaltiesasprovidedby law pursuantto Section1-109of
theCodeofCivil Procedure,theundersignedcertifiesthatthe.
statementsset forth in this instrumentaretrue-andcorrect,except

asto mattersstatedto be on informationandbeliefandasto such
matterstheundersignedcertifiesasaforesaidthat he verily
believesthesameto be true.

Dated:October14, 2004 . ~ ~ -

Dd~ffiasC. Lenhàrt
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